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STATEMENT OF THE CASE AND FACTS

On Novenber 6, 1995, the grand jury indicted Appellant for
the offenses of first degree nmurder, burglary of a dwelling
whil e armed, arned robbery, and grand theft of a notor vehicle.
(V1l, R 17-19).

Prior to his trial on the charges, Appellant filed a notion
to suppress his statenents to police and any evidence seized
fromhimduring his arrest. (V1, R 157-60). Two days after the
murder, Appellant was arrested in New York City at his
girlfriend’s nother’s apartnent. Detective Wall ace Zeins of the
New York City Police Department (NYPD) testified that the
victims stolen vehicle was stopped by officers in the early
nor ni ng hours of August 8, 1995. (V6, T.679-82). The occupants
of the vehicle informed NYPD officers that the car belonged to
Appel |l ant and they directed the officers to Appellant’s current
| ocation at his girlfriend s apartnment. Officers had a bench
warrant for Appellant’s arrest and they executed the warrant and
arrested Appel |l ant that norning.

At the suppression hearing, Appellant was required to
testify in order to establish that he had standing to contest
the alleged unlawful entry into his girlfriend’ s nother’s
apart ment. Appellant testified that he arrived at his

girlfriend s apartnent at 11:00 p.m on August 7, 1995. (Vve,



T.718, 721). Appel lant stated that he spoke with his
girlfriend s nother on the telephone about an hour after he
arrived and she gave him perm ssion to stay there. Appellant
testified that at the time he was arrested the follow ng
norni ng, he was “living” at the apartnent. (ve, T.719). On
cross-exam nati on, Appellant admtted that he had never nmet his
girlfriend s nother or step-father and did not even know their
nanmes. Appellant did not know the address to the apartnent, he
did not have a key to the apartnent, he had never paid any rent,
and he had no personal bel ongings at the apartnent. (V6, T.721-
25).

VWhen ruling on Appellant’s notion to suppress, the tria
court stated:

There may be reason for a |awsuit where you can sue
[the police] under a 1983 action, there may be grounds
for a lawsuit or a motion to suppress for the
homeowner who |ives there, okay, and |I’'m not finding
by any stretch of the imagination that your client
lives there. In fact, | find him [sic] to be a
totally unbelievabl e explanation as to what happened.
It about borders on perjury, in fact, when you say
t hat somebody’s going to be living at a house, they
can’t tell you who it is that says they live there,
either the nother-in-law or, | use the word nother-in-
law, the girlfriend s nmother and stepfather, can’t
give me their nanmes, arrives there eleven o' clock at
ni ght, says there’'s a phone call at mdnight that
says, yes, you can live there. He hasn’'t been there
for quite sonetinme. Additionally, it’s a two bedroom
apart ment. The way | counted it, there' s his
girlfriend and three sisters, a baby, a nother and a
stepfather, and he says he’s gonna live in one of the
bedroons. That's not believabl e under any stretch of
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t he i magi nati on.

(v6, T.733-34). The trial judge denied the notion to suppress.
(V1, T.738).

After denying the notion to suppress, the State was about
to begin opening statenents in the trial when Appellant changed
his plea on all charges to no contest. (V6, T.746-77). Once he
changed his plea, Appellant became very depressed and defense
counsel argued that Appellant was i nconpetent to stand trial for
t he penalty phase. (V6, T.786-99). The original jury panel was
di scharged and t he penalty phase was continued. (V7, T.801-53).

On COctober 23, 1998, Appellant filed a notion to disqualify
the trial judge pursuant to Florida Rule of Judicial
Adm ni stration 2.160. (V2, R 232-35). Appellant alleged that
he had a wel |l -grounded fear that he would not receive a fair and
inpartial penalty phase and sentencing based on the trial
judge’s comments nmade at the suppression hearing regarding the
credibility of Appellant’s testinony. (V2, R 232-35). Because
there were issues regarding Appellant’s conpetency to sign the
oath on the notion based on his alleged i nconpetency, the tri al
judge deferred ruling on the nmotion until Appellant was deened
conpet ent . (Vvi0, T.1280-98). On Decenber 7, 1998, after
Appel l ant had been declared conpetent to proceed, the tria

j udge denied the notion to disqualify. (V10, T.1301-02).



Prior to the penalty phase proceedi ng, Appellant noved for
a continuance to secure the live testinony of an expert medical
wi tness, Dr. Feegel. (V10, T.1317-38). Appellant planned on
calling Dr. Feegel at the penalty phase proceeding, but the
doctor had surgery schedul ed and would not be able to attend.
Def ense counsel informed the court that Dr. Feegel would offer
testinmony to contradi ct the nmedi cal exam ner’s opinion regarding
the tinme it took the victim to |ose consciousness when
st rangl ed. (v1i0, T.1318-26). The State objected to a
conti nuance and argued that Appellant could retain a nunber of
nmedi cal exanmi ners who would testify to the same opinion as Dr.
Feegel regarding the tine it takes a wvictim to |ose
consci ousness and Appellant would be able to cross-exam ne the
medi cal exam ner, Dr. Gore, regarding his opinion. (Vvio0,
T.1326-27). According to defense counsel, Dr. Gore’s opinion on
the time it took someone to | ose consciousness when strangl ed
was a mnority view in contradiction to established authority
within the field of forensic science. (V10, T.1331). The court
denied the motion to continue and allowed Appellant to
perpetuate Dr. Feegel’s testinmony via videotape. (V10, T.1333-
37).

During the voir dire examnation at the penalty phase

proceedi ng, the court had to interrupt both the prosecuting



attorney and defense counsel on a nunmber of occasions in order
to clarify an issue or a juror’s response. (V1i2, T.1575-76
1584-86; 1596-97; 1618-24; 1631; 1674). The trial judge was
forced to take an active role in policing defense counsel’s voir
dire exam nation based on counsel’s inability to ask clear and
conci se questions. The court |ectured defense counsel outside
t he hearing of the venire about his questioning, which the court
characterized as m sl eadi ng, ranmbl i ng, di sjointed and
nonsensi cal. (V12, T.1618-28; 1676).

When exercising juror chall enges, Appellant requested that
the court strike two prospective jurors for cause based on their
answers during voir dire. Appellant asserted that M. Cotto and
M's. Robinson should be struck for cause because of their
personal beliefs favoring the death penalty. (V12, T.1687-89).
The trial judge denied Appellant’s chall enges for cause and he
exerci sed perenptory challenges against the two jurors.
Appel | ant exhausted all of his perenptory chall enges, requested
addi ti onal challenges, and identified the jurors he would strike
had the court granted his request for additional perenptory
chal l enges. (V12, T.1695-99).

The evidence at the penalty phase proceedi ng established
that the victim Earl Gallipeau, was nmurdered on August 6, 1995,

at sone tine prior to 6:00 p.m Robert Hudson, a nei ghbor of



Earl Gallipeau, found the victims wallet in the street around
6:00 p.m (V13, T.1824-28). M. Hudson | ooked in the wallet
and saw the name of a person to contact in the event of an
emergency, Holly Lohr. (V13, T.1826). Eventually, as a result
of M. Hudson calling Ms. Lohr, the police were called to the
victims residence. (V13, T.1913-18).

On August 6, 1995, at approximately 10:30 p.m, Janes
Cul ver, an officer with the Wnter Springs Police Departnent,
entered Earl Gallipeau’s residence and di scovered the victims
body inside a back bedroom (V13, T.1788-92). It appeared that
the victim had been dragged into the back bedroom because his
socks and shorts were rolled down and there were drag marks on
the carpet. (V13, T.1792-93).

The nmedi cal exam ner, Dr. Shashi Gore, testified that M.
Gl | i peau, an eighty-four year old nman, died as a result of
strangul ation. (V13, T.1838-56). M. Gallipeau had been struck
in the head with approximtely three or four blows prior to his
deat h. (V13, 1843-47; 1902). The victim had two |igatures
around his neck, a towel and a belt. (V13, T.1847-48). The
belt had been wrapped around his neck four tinmes and had been
pulled so tightly that it broke the hiatal bone in the victinis
neck. (V13, T.1847-51). The victim also had some mnute

pet echi ae henorrhages in his eyes. (V13, T.1852). Accordingto



Dr. Gore, petechiae henorrhages result nmore frequently in cases
when someone squeezes the throat and conpletely shuts off the
bl ood supply, releases the pressure allowi ng blood to flow, and
then shuts off the bl ood supply again. (V13, T.1903).

Dr. CGore testified that the victim would have |ikely | ost
consciousness “within a mnute, two mnutes, max,” and would
have died within one to seven mnutes. (V13, T.1856-60). Dr.
Gore also opined that the victim my have |ost control of his
bl adder during the attack as a result of fear. (V13, T.1862).
On cross-exam nation, Dr. Gore testified that he was famliar

with a textbook, Forensic Pathology, witten by the |eading

authority in the field of pathol ogy, Vincent DeMayo. Dr. Core
di sagreed with DeMayo’ s personal opinion that a victim |oses
consciousness within thirty seconds if the blood vessels in the
neck are conpletely closed off. (V13, T.1894).

In the early norning hours of August 8, 1995, NYPD officers
| ocated the victinm s stolen 1994 Ford Taurus near Central Park.
(V13, T.1932). Gernmaine Montgonery was driving the vehicle and
Jel ani Jackson was sitting in the back seat.! Officers were
informed that the vehicle was involved in a Florida hom cide

case so they took the occupants of the car into custody. (V13,

IM. Mntgonery testified that Appellant told him the
vehi cl e belonged to his girlfriend fromFlorida. (V16, T.2525).
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T.1932-34). The occupants infornmed NYPD officers that the car
bel onged to Appellant and they directed the officers to
Appel | ant’ s wher eabouts. When arrested on an outstanding
warrant that norning at approximately 5:45 a.m, Appellant was
wearing the same Charlotte Hornets basketball jersey he wore at
the time of the murder. (V6, T.689; V13, T.1920-27). A blood
stain on Appellant’s jersey tested positive for the victims
DNA. (V17, T.2634-36).2

Detective Kenneth Gannon of the NYPD took a post-M randa
statenment from Appellant. (V14, T.1968-69). Appellant told the
det ective that on August 6, 1995, he went to church with M chael
Jackson. (V14, T.1972). After church, Appellant met M chae
Jackson’s brother, Jelani Jackson, at Sean Scipio s house.
(vi4, T.1972-73). According to Appellant, it was Jelani
Jackson’s idea to get a car. In his statenent to Detective
Gannon, Appellant clainmed he and Jel ani | eft Sean Scipio’s house
at approximately 5:00 p.m and went to the victim s house

(V14, T.1973).

2Contrary to Appellant’s assertion in his brief that it was
specul ated that the blood came from sores on the victinis head
caused by recent surgery, Initial Brief of Appellant at 17, the
evidence established that the victims scars had healed
conpl etely. (V13, T.1918-19). In fact, defense counsel
conceded in his closing argunent that the blood stain probably
resulted fromblood in the victims ear, not from any previous
scars. (Vv20, T.3335).



Once at the victinis residence, they entered through a door
in the garage and stayed inside the victims kitchen for two
hours watching the victimas he sat in the living room (V14,
T.1973-74). At approximately 9:00 p.m, the victimturned off
the television and cane toward the kitchen at which point
Appel l ant claimed Jel ani Jackson attacked the victimand began
strangling him (V14, T.1974). Jelani Jackson told Appellant
to grab the victims arnms because M. Gallipeau was scratching
Jelani’s arnms. Appellant asserted that this is how he got bl ood
on his jersey. (V14, T.1974). Appellant eventually sat down on
a coffee table and watched as Jelani Jackson w apped a towel
around the victim s neck. Appellant heard M. Gal |l i peau gaspi ng
for air, so Jelani Jackson renoved the victin s belt and wapped
it around his neck until the victim died. (vVi4, T.1975).
Jel ani Jackson took noney from the victimis wallet in the
kitchen and went into the garage and started the car. (V14,
T.1975-76). Appellant told Detective Gannon that he assisted in
dragging the victiminto the back room

According to his statenent, Appellant dropped Jel ani Jackson
of f about four blocks fromJelani’s house and then drove to the
house and asked Jelani’s nother if she knew where Jel ani was.
Appellant told Jelani’s mother that the car he was driving

bel onged to Susan. (V14, T.1976-77). Appellant picked Jel ani



back up and they drove to a few friends’ houses and ultimtely
left for New York City at approximately 1:30 a.m on August 7,
1995. (V14, T.1977-78). Appel l ant and Jel ani Jackson drove
straight to Appellant’s nmother’s house in New York City.
Appel | ant stated that he arrived at his nother’s at 6:00 p.m on
August 7th. (V14, T.1979).

Jel ani Jackson testified that Appellant was living at his
house prior to the nurder. On August 6, 1995, Jelani Jackson
went to church with his nother and brother, M chael Jackson
Appel | ant, wearing a cl ean, unbl oodi ed Charl otte Hornets jersey,
acconmpani ed the Jackson famly to church. (V1i4, T.2007-12).
Prior to going to church, Appellant stated that he was going to
get a car from Susan. (V14, T.2012).

Once at the church, everyone went inside except for Jel ani
Jackson. Jel ani skipped the services and went to his friend' s
house, Sean Scipio. (V14, T.2012-13). Jelani stayed at Sean’s
house pl ayi ng vi deo ganes until Appellant arrived that afternoon

bet ween 2: 00 and 4: 00 p.m driving a Ford Taurus.?® (V14, T.2013-

3Sean Scipio confirmed Jelani’s alibi testinony and
testified that Jelani Jackson arrived at his house on the
mor ni ng of August 6, 1995, and they played video ganmes unti
Appel l ant canme over |ater that afternoon driving a Ford Taurus.
(Vv15, T.2279-86).

Jel ani Jackson’s nother testified that Appellant drove up
to her house in the Taurus |ooking for Jelani and M chael
Jackson at approximately 4:00 p.m (V16, T.2450-51).

10



16) . Appel lant, Jelani Jackson, Sean Scipio, and Rachard
Bernard went in the car and drove around visiting friends
(V14, T.2015-20). Although Appellant only had four dollars on
him prior to church, he had a |large amount of noney after he
arrived with the car. (V14, T.2012, 2017; V16, T.2525). Jel ani
al so noticed that Appellant had blood on his jersey when he
arrived. (V14, T.2022). After visiting with their friends
and dropping off the other passengers, Appellant and Jel ani
Jackson drove ni neteen hours to New York. (V14, T.2021). Once
in New York, Appellant let a friend of his drive Jelani around
so he could see the sights. (V14, T.2022). The car was stopped
by NYPD and Jel ani |earned for the first tinme that the car had
been stolen and was involved in a homcide. (V14, T.2023).

Jel ani Jackson testified that he had scratches on his arm
fromworking with his uncle’s tree-cutting business on Saturday,
August 5, 1995. (V14, T.2024-25). Jelani’s uncle, M chael
Oiver, confirmed that Jelani worked with him that day and
obt ai ned a nunber of scratches on his arnms and face fromdealing
with the |inbs and branches. (V16, T.2466-68).

M chael Jackson testified that when the Jacksons and
Appel |l ant went to church on August 6, 1995, his brother Jel ani
| eft Sunday School early and M chael and Appel |l ant stayed behi nd

for the church services. (Vv18, T.2757-62). After the church

11



services, M chael and Appellant assisted Charles Cauthen in
cl eaning up the church. (Vv1ie, T.2415-21; V18, T.2763-64).°4
Thereafter, M. Cauthen gave Appellant and M chael aride to the
Sunrise subdivision. Appellant had told M chael Jackson that he
needed to pick up a car at Susan’s house. (Vv18, T.2763-65).
Appellant told M. Cauthen to drop them off at the Sunrise
subdivision and they walked the 2.6 mles to the victims
resi dence, which M chael thought was Susan’s house. (Vv18,
T.2765-67; 2894-95).

When Appell ant and M chael Jackson arrived at the victinms
resi dence, the garage door was open and a Ford Taurus was parked
in the garage. Mchael testified that he thought the vehicle
bel onged to Appellant. (vi8, T.2768). M chael foll owed
Appel l ant as he entered the residence through an unl ocked door
in the garage. (V18, T.2768-69). Once inside, Mchael observed
a wal l et and car keys sitting on the kitchen counter. M chael
stayed in the kitchen as Appell ant peaked into the living room
and observed the victimwatching television. (V18, T.2769-71).
Appel | ant came back and told M chael that “there’s an ol d guy on
the couch, I'"mgoing to kill him” (V18, T.2771-73). M chael

told Appellant to just |eave, but Appellant wanted to stay.

‘M. Caut hen did not see Jelani Jackson at church that day.
(V16, T.2419).
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Appel | ant went back and | ooked into the |iving roomand returned
to Mchael and said, “we going to do it?” (V18, T.2771-74).
M chael said no and |left the residence. Appellant told M chael
he would pick himup later. (V18, T.2771). M chael left the
victim s residence and wal ked hone al one, arriving at his house
at approximately 6:00 p.m (V16, T.2455; V18, T.2775).5

Earl Gallipeau’s nei ghbor, Ranelle Hudson, testified that
she lived across the street fromthe victi mand she believed she
saw his car back out of the garage on the day of the nurder.
However, Ms. Hudson was unsure whether it was actually the day
of the rmurder. (V19, T.2956-62). Ms. Hudson believed that
there was a small person in the passenger seat of the car, but
she was not sure that it was a person. (V19, T.2958-62).
Addi tionally, M. Hudson did not see a person driving the
vehicle. (V19, T.2960).

In presenting his mtigation evidence, Appellant utilized

Drs. Eisenstein and Gutman. Dr. Eisenstein testified that

SJeslyn Whitlock, a high school student who knew M chae
Jackson, testified that she saw hi mwal king alone in a direction
away fromthe victims residence. (V16, T.2429-34). Jeslyn's
parents were unable to identify M chael Jackson, but when showed
separat e photopacks containing pictures of Mchael and Jel ani
Jackson, the Whitlocks stated that M chael Jackson | ooked nost
i ke the person they saw wal king. (VvV20, T.3183-85).

Eric Vaughn saw two people walking towards the victinms
house and saw one person wal king away. M. Vaughn knew Jel ani
Jackson and stated that he was definitely not the person he saw
wal ki ng. (Vv20, T.3183-88).
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Appel | ant was taki ng psychotropic medications at the tinme of his
trial. (V14, T.2124-30). Dr. Eisenstein diagnosed Appel |l ant as
having a reading disability, attention deficit disorder, and
frontal |obe inmpairment, but admtted there was a | arge degree
of | eeway in determ ning Appellant’s |level of inpairment. (V14-
15, T.2131-55). Dr. Eisenstein conceded that Appellant was not
intellectually deficient® and could be faking given his test
scores on the Mnnesota Miltiphasic Personality Inventory
(MWPI). (V14, T.2137; V15, T.2169-79).

Dr. Gutman di agnosed Appellant has having a |ow grade
depression, a condition affecting over 20 mllion Anericans.
(vi7, T.2587). Dr. Gutman also testified that Appellant had a
dependant personality, a condition which affects over 50 mllion
Americans. (V17, T.2589-90). Unlike Dr. Eisenstein, Dr. Gutnman
did not diagnose Appellant as having frontal | obe inpairnment.
(V17, T.2587-93).

Appellant’s famly nmenbers testified to his difficult
upbringing at the hands of his nother. Appel l ant’ s not her
attempted suicide while pregnant and when she eventually
del i vered Appellant, her husband was in the same hospital as a

patient with a gunshot wound he received while commtting a

SAppel |l ant has a slightly below average |1Q of 87. (Vvi4,
T.2137)
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robbery. Appellant’s father was incarcerated for the majority
of Appellant’s life. (Vv18, T.2901). VWhen he was four years
ol d, Appellant was struck in the eye with a rock and | ost vi sion
in his left eye. (V18, T.2902). A nunber of famly nenbers had
custody of Appellant during his youth because his nother
negl ected and abused him (Vvi8, T.2905-15; V18, T.2934-50).
Despite his difficult childhood, Appellant had a nunber of
friends and role nodels within his famly. Appellant spent a
| arge anmount of time with his aunt (Angela Brown), uncle (Janes
Horne), and his grandparents (Arthur and Deloris Barnhill and
Dor ot hy W I ki nson). (V16, T.2496-2500; V18, T.2899-2956; V20,
T.3155-69) .

After hearing all of the evidence and being instructed on
the applicable law, the jury recommended by a vote of 9-3 that
Appel | ant be sentenced to death. At the Spencer hearing,
Appel l ant apologized to the victimis famly and to his
gr andnot her . (v21, T.3411). Appel lant also submtted an
affidavit from Dr. Feegel to rebut the nedical examner’'s
opinion that the victim may have |ost control of his bladder
during the attack as a fear reaction. (V21, T.3418-26).

In following the jury’'s recommended sentence, the trial
judge found five statutory aggravating factors: (1) Appellant

was previously convicted of a felony and under sentence of
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i nprisonment or placed on conmmunity control or on felony
probation;” (2) the capital felony was conm tted whil e Appel |l ant
was engaged in the comm ssion of a robbery or burglary; (3) the
capital felony was commtted for pecuniary gain; (4) the capital
felony was a hom cide and was conmtted in a cold, calculated
and prenedi tated manner w thout any pretense of noral or |egal
justification; and (5) the capital felony was especially
hei nous, atrocious or cruel. (V2, R 346-53). The trial judge
found one statutory mtigator, the defendant’s age at the tine
(20 years old), and gave it “little weight.” (V3, R 353). The
court also assigned “little weight” to all of the nonstatutory
mtigators: (1) the defendant suffers from a |earning
disability; (2) the defendant has frontal | obe inpairnment; (3)
the defendant had a difficult childhood; (4) the defendant
entered a plea in this case, elimnating the need for a guilt
phase portion of his trial; (5) the defendant manifested
appropriate courtroom behavi or throughout the pendency of the
penalty phase; (6) the defendant suffers from psychiatric
di sorders; (7) the defendant feels renorse for the honi cide; and
(8) any aspect of the defendant’s character or background. (V3,

R. 358-64). The court stated that the “aggravating circunstances

‘Appel | ant was on community control for a felony at the tine
of the murder. (V16, T.2517-22).
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inthis case far outweigh the mtigating circunstances. Each of
t he aggravating factors in this case, standing al one, would be
sufficient to outweigh the mninmal anount of mtigation that

exists in this case.” (V3, R 364-65).

17



SUMVARY OF ARGUMENT

| ssue I: The trial court properly denied Appellant’s notion
to disqualify the judge. Appellant alleged that he had a well -
grounded fear that he would not receive a fair and inparti al
penalty phase fromthe judge based on comments the judge nade at
a suppression hearing when issuing an adverse ruling. After
Appellant testified at the suppression hearing, the court
commented that he found Appellant’s testinmony unbelievable and
it alnost bordered on perjury. The State submits that the
court’s coments on Appellant’s credibility were necessary to
the court’s ruling and a trial court’s adverse ruling does not
constitute a | egal ly sufficient justification for
di squalification of the judge. Thus, this Court should affirm
the trial judge's denial of the notion for disqualification.

| ssue Il: The court acted within its discretion in denying
Appellant’s nmotion to strike two prospective jurors for cause.
Both jurors indicated that they favored the death penalty, but
they al so indicated that they would followthe | aw and wei gh the
aggravating and mnmitigating circunmstances and recommend the
appropri ate sentence. Based on their responses, there is no
guestion that the jurors’ views on the death penalty would not
prevent or inpair their ability to be inpartial.

| ssue 111: The trial court did not inproperly limt or
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restrict Appellant’s voir dire exam nation in any manner. On a
few occasions, the court was forced to interrupt defense
counsel’s voir dire because counsel was asking m sl eadi ng and
confusing questions. The court, however, always inforned
def ense counsel that he was not limting the scope of his
gquestioning. Furthernore, contrary to Appellant’s assertions,
the court never chastised defense counsel in front of the jury.
Because the trial court’s actions did not inproperly taint the
venire, this Court should reject Appellant’s argunent that he
did not receive a fair and inpartial penalty phase proceedi ng.

| ssue 1V: The trial judge acted within his sound discretion
in denying Appellant’s nmotion to continue the penalty phase
proceeding in order to secure the live testinony of an expert
medi cal witness. The court denied the notion for continuance
and allowed Dr. Feegel’s testinony to be perpetuated via
vi deot ape. Appel | ant presented the testinony at the penalty
phase, but Appellant argues that this was insufficient because
the doctor’s recorded testinony was unable to rebut the medi cal
examner’s “surprise” testinony that the victim nmay have
urinated on hinmself during the nmurder as a reaction to his
fright. Even if Dr. Feegel had testified before the jury that
the discoloration of the victims shorts did not nmean he

experienced fright at the tine of the attack, the State would
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have still been able to nake the sanme argument in closing based
on the nedical examner’s contrary opinion. Furt her nore,
al though this point was unrebutted to the jury, Appellant
presented an affidavit from Dr. Feegel at the Spencer hearing
whi ch presented his expert opinion regarding this matter. Thus,
any error in denying the notion for continuance was harm ess.

| ssue V: Appellant’s double jeopardy rights were not
viol ated by his separate convictions and sentences for robbery
with a deadly weapon and grand theft of an autonobile. Each of
t hese of fenses requires proof of an el ement that the other does
not . Accordingly, this Court should affirm Appellant’s
convictions and sentences for these two of fenses.

| ssue VI: The trial court acted within its discretion in
denying Appellant’s request to omt the nodifying terns
“extrenme” and “substantial” fromthe standard jury instructions
on the statutory nmental mtigating factors. This Court has
never required a nodification of the standard instructions in
cases such as this where evidence is presented as to nenta
i npai r nent . Here, the court instructed the jury on numerous
nonstatutory nmental mtigators that did not utilize the
nodi fyi ng terns. Thus, neither the judge nor the jury were
limted to considering only the statutory nental mtigators.

Because the court did not abuse its discretion in onmtting the
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nodi fying terms fromthe standard jury instructions, this Court

should affirmthe trial judge' s ruling.

| ssue VII: The trial court properly inposed the death
penalty in this case. The court found that the evidence
established five aggravating factors beyond all reasonable

doubt. Any of these aggravating circunstances, standing al one,
were sufficient to outweigh the slight mtigation found by the
court. The court found one statutory mtigating circunstance
and a nunmber of nonstatutory mtigators and assigned all of them
“little weight.”

Contrary to Appellant’s assertions, thetrial court properly
found the aggravating circunmstances of HAC and CCP and the court
did not inproperly double the aggravators of comm ssion during
the course of a burglary or robbery and conm ssion for pecuniary
gain. Additionally, the court acted within its discretion in
assigning the mtigating circunstances little weight. Even if
this Court finds that the trial judge erred in finding any of
t he aggravators or in assigning little weight to the mtigators,
the State submits that the error is harmess. This case is one
of the npbst aggravated and |east mtigated cases before this
Court. Thus, this Court should affirm Appellant’s death

sent ence.
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ARGUMENT

| SSUE |
THE TRI AL COURT ACTED W THIN I TS DI SCRETI ON
| N DENYI NG APPELLANT’ S MOTI ON TO DI SQUALI FY
BASED ON COMMENTS THE JUDGE MADE DURI NG AN
ADVERSE RULI NG.

Appellant filed a notion to suppress his statenents to | aw
enf orcenent officers and all physical evidence seized from him
after his arrest in a New York City apartnent. (V1, R 157-60).
At the hearing on the notion to suppress conducted on October
14, 1998, Appellant testified to the |limted issue of his
standing to contest the arrest made at his girlfriend s nother’s
apartnment.?8 Appel lant testified that he arrived at his
girlfriend s apartnment at 11:00 p.m on August 7, 1995. (V6,
T.718, 721). Appel lant claimed that he spoke wth his
girlfriend s nother on the tel ephone about an hour after he
arrived and she gave him perm ssion to stay there. Appell ant
testified that at the time he was arrested the follow ng
morning, he was “living” at the apartnent. (ve, T.719).
Numer ous other people lived in the two-bedroom apartnent:

Appell ant’s sixteen-year-old girlfriend and their baby, his

girlfriend’s two younger sisters, her nother and her step-

8New York City Police Departnent officers had a bench
warrant for Appellant’s arrest and entered the apartment when
Appellant’s girlfriend opened the door and allowed the officers
to enter. Appellant was arrested while sitting on the sofa.
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father. (V6, T.719). On cross-exani nation, Appellant adnmtted
t hat he had never nmet his girlfriend s nmother or step-father and
did not even know their nanes. Appel l ant did not know the
address to the apartnment, he did not have a key to the
apartment, he had never paid any rent, and he had no persona
bel ongi ngs at the apartnment. (V6, T.721-25). Appellant also
acknow edged that his nmother lived only six bl ocks away. (V6,
T. 725).

VWhen ruling on Appellant’s notion to suppress, the tria
court stated:

There may be reason for a |lawsuit where you can sue

[the police] under a 1983 action, there may be grounds

for a lawsuit or a notion to suppress for the

homeowner who |ives there, okay, and |’ m not finding
by any stretch of the imagination that your client

l'ives there. In fact, | find him [sic] to be a
totally unbelievabl e explanation as to what happened.
It about borders on perjury, in fact, when you say

t hat somebody’s going to be living at a house, they
can’t tell you who it is that says they live there,
either the nother-in-lawor, | use the word nother-in-
law, the girlfriend s mother and stepfather, can’t
give ne their nanmes, arrives there eleven o’ clock at
ni ght, says there’'s a phone call at mdnight that
says, yes, you can live there. He hasn’'t been there
for quite sonmetime. Additionally, it’s a two bedroom
apart ment. The way | counted it, there’'s his
girlfriend and three sisters, a baby, a nother and a
stepfather, and he says he’'s gonna live in one of the
bedroons. That’s not believable under any stretch of
t he i magi nati on.

(V6, T.733-34).

On COctober 23, 1998, less than ten days |ater, Appellant
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filed a notion to disqualify the trial judge pursuant to Florida
Rule of Judicial Admnistration 2.160. (V2, R 232-35).
Appel | ant al |l eged that he had a wel |l -grounded fear that he woul d
not receive a fair and inpartial penalty phase and sentencing
based on the trial judge's comments nade at the suppression
hearing. (V2, R 232-35). Because there were issues regarding
Appel l ant’s conpetency to sign the oath on the notion,®the tri al
judge deferred ruling on the nmotion until Appellant was deened
conpetent. (V10, T.1280-98). On Decenber 7, 1998, the trial
j udge denied the nmotion to disqualify. (VvV10, T.1301-02). Prior
to the commencenent of the penalty phase proceedi ngs, Appell ant
again renewed his motion to disqualify which was denied. (V11,
T. 1352-53).

An order denying a notion for disqualificationis reviewable

by the de novo standard of review. MacKenzie v. Super Kids

Bargain Store, 565 So. 2d 1332, 1335 (Fla. 1990) (stating that

the legal sufficiency of a notion to disqualify is purely a

gquestion of law); Sunme v. State, 773 So. 2d 600, 602 (Fla. 1st

°l mmedi ately after the suppression hearing, Appellant
entered a plea of no contest to the charged offenses. (V6
T.754-77). On COctober 15, 1998, the follow ng norning, defense
counsel raised the i ssue of Appellant’s conpetency to proceed to
t he penalty phase and the trial court continued the proceedi ngs
until Appellant could be eval uat ed. Prior to Appellant being
declared conpetent, defense <counsel filed his notion to
di squalify.
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DCA 2000) (“Although the matter has apparently not been
addressed in the Florida case |aw, we conclude that an order
denying a notion for disqualification is reviewable by the de

novo standard of review.”); but see Arbelaez v. State, 775 So.

2d 909, 916 (Fla. 2000) (applying the abuse of discretion
standard to a motion to disqualify and finding that the tria
judge had not “abused her discretion in denying Arbelaez’s
motion to disqualify”). Federal <courts review a judge's

deci sion not to recuse hinmself for abuse of discretion. United

States v. Bailey, 175 F.3d 966, 968 (11th Cir. 1999); United

States v. Breners, 195 F.3d 221, 226 (5th Cir. 1999).

Even if this Court applies the de novo standard of review
to the instant case, a review of the record indicates that
Appellant’s nmotion to disqualify was legally insufficient.
Appel | ant asserted that he feared he would not receive a fair
and inpartial sentencing proceeding based on the trial judge's
comments made at the suppression hearing. Fl orida Rul e of
Judi cial Adm nistration 2.160(f) states:

The judge agai nst whoman initial nmotion to disqualify
under subdivision (d)(1) is directed shall determ ne
only the | egal sufficiency of the notion and shall not
pass on the truth of the facts alleged. If the notion
is legally sufficient, the judge shall immediately
enter an order granting disqualification and proceed
no further in the action. If any notion is legally
insufficient, an order denying the notion shall
i edi ately be entered. No ot her reason for denia
shal |l be stated, and an order of denial shall not take
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issue with the notion.
Fla. R Jud. Admn. 2.160(f). The trial judge abided by this
rul e and deni ed the notion without taking issue with the factual
al | egati ons. The trial court did not dispute any assertions
contained in the motion and did not become involved in a

swearing match with Appell ant. See Young v. State, 671 So. 2d

277, 277 (Fla. 2d DCA 1996) (“After defense counsel noved for
recusal, the trial court properly denied the notion as legally
insufficient, stated no other reason for the denial, and did not
take issue with the motion.”).

I n order to deci de whether a notion for disqualification is
legally sufficient, "[a] determ nation nust be made as to
whet her the facts alleged would place a reasonably prudent
person in fear of not receiving a fair and inpartial trial."

Li vingston v. State, 441 So. 2d 1083, 1087 (Fla. 1983). The

asserted facts nmust be "reasonably sufficient” to create a

"wel | -founded fear”™ in the mnd of a party that he will not
receive a fair trial. Fi scher v. Knuck, 497 So. 2d 240, 242
(Fla. 1986). It is well settled that subjective fears of bias
or prejudice are not legally sufficient to justify

di squalification when they are based sinply on prior adverse

rulings. 1d.; see also Barwick v. State, 660 So. 2d 685, 692

(Fla. 1995); Jackson v. State, 599 So. 2d 103, 107 (Fla. 1992).
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Appel l ant’s all egations of bias or prejudice based on the
trial judge’'s coments are subjective fears on the part of
Appel | ant and based on an adverse ruling by the trial judge.?°
The court denied Appellant’s nmotion to suppress and found
Appel l ant’s testinony unbelievabl e. The court’s comments on
Appel lant’ s credibility were entirely warranted given
Appel l ant’ s i ncredul ous testinony that he lived at the apart nent
where the arrest was nmade. As noted during his cross-
exam nation, Appellant did not know the address to the
apartnment, did not have a key, did not know the nanes of his
girlfriend s parents who |eased the apartnent (and had never
even nmet them, and had only arrived at the apartnent a few
hours before his arrest with no personal belongings. The trial
court was in a position to observe Appellant’s demeanor when

testifying and could obviously tell that Appellant was being

OAppel l ant al so argues that the trial judge sonehow had
“lingering aninosity” towards defense counsel because of
Appellant’s testinony, as evidenced by the court’s alleged
adnoni shnents and rebukes of defense counsel during the penalty
phase proceeding. The State will address this issue in nore
detail in Issue Ill, infra, but would note that this argunent is
entirely without nerit. The court’s comments to defense counsel
were justified given counsel’s conduct at trial and the court
did not depart fromits role of inpartial and neutral arbiter
See Wllianms v. State, 689 So. 2d 393 (Fla. 3rd DCA 1997)
(stating that trial judge did not err in denying notion for
recusal based on adverse ruling and court did not depart from
its position of inpartiality when judge interjected herself into
def ense counsel’s voir dire exam nation).
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untruthful in an attenpt to obtain a favorable ruling.
Accordi ngly, when ruling on Appellant’s notion, the trial court

properly noted that Appellant’s testinony was unbelievabl e and

bordered on perjury. See Brown v. St. George Island, Ltd., 561
So. 2d 253, 257 n.7 (Fla. 1990) (finding that judge is not
subj ect to disqualification “sinply because of making an earlier

ruling in the course of a proceeding which had the effect of

rejecting the testinony of a noving party”); Deauville Realty

Co. v. Tobin, 120 So. 2d 198, 201 (Fla. 3rd DCA 1960) (stating

that when a judge observes a witness testify and reaches a
conclusion that the witness is unworthy of belief, there is no
reason why the judge should not say so, provided that it is out
of the presence of the jury).

The instant facts are distinguishable fromthe cases relied
on by Appellant suggesting that a court’s comment regarding a
party’s credibility is generally regarded as indicating bias

agai nst the party. See Canpbell Soup Co. v. Roberts, 676 So. 2d

435, 435-36 (Fla. 2nd DCA 1995) (when judge denied trial
counsel’s motion to withdraw after having been di scharged by his
corporate client, court remarked that it was siding with the

attorney in the matter and that it did not find the corporate

party reliable); Deauville Realty Co., 120 So. 2d at 199-202

(trial judge's belief that a party lied during his testinony and
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judge’s subsequently devel oped prejudice against the party did

not affect the case); Morales v. Four Star Poultry & Provision

Co., 523 So. 2d 1183, 1185 n.3 (Fla. 3rd DCA 1988) (appellate
court noted in a footnote that “[t]he predecessor judge had
recused hinmself due to his belief that Mrales was patently

untruthful”); St. George Island, Ltd., 561 So. 2d at 257

(holding that trial judge should be disqualified when he
received an affidavit fromdefendant Stocks and, w thout hearing

any testinmony from M. Stocks, stated “if M. Stocks were here

| woul dn’t believe himanyway”); Owens-Corning Fiberglass Corp.

v. Parsons, 644 So. 2d 340 (Fla. 1st DCA 1994) (finding that

trial judge erred in denying notion for disqualification when
judge nmade comment, based on his previous experience wth
conpany, that “their credibility with ne is about as thin as a

bal l oon”); Crosby v. State, 97 So. 2d 181 (Fla. 1957) (stating

that trial judge should have granted notion to disqualify based
on his coments that defendant was a “liar fromthe word ‘go’ ”).

In each of the above cases, the trial judge nade a
gratuitous coment about a party’'s veracity which was
unnecessary and unrelated to any court ruling. |In the instant
case, however, it was necessary for the court to weigh
Appellant’s credibility when making his ruling on the notion to

suppress. Thus, the State submits that Appellant’s notion to
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disqualify was legally insufficient as it was based on the
court’s coments when making an adverse ruling and nerely
expressed a subjective fear on Appellant’s part. The comments
upon which Appellant’s notion was founded do not suggest the
trial judge harbored any bias or prejudice against the

def endant . See Barwick v. State, 660 So. 2d 685, 692 (Fla.

1995) (the fact that the trial judge makes an adverse ruling is

not a sufficient basis for establishing prejudice); Dragovich v.

State, 492 So. 2d 350 (Fla. 1986) (finding that w thout a
showi ng of some actual bias or prejudice so as to create a
reasonable fear that a fair trial cannot be had, affidavits
supporting a nmotion to disqualify are legally insufficient).
There has been no showi ng that Appellant would not receive a
fair and inpartial penalty phase before this judge. It nust be
presuned that the judge would conply with the applicable law in
determ ni ng the appropriateness of the sentence and in making
evidentiary objections during the proceedi ngs. Dragovich, 492
So. 2d at 353. Because Appellant’s subjective fears are
insufficient to require the disqualification of a trial judge,
this Court should affirmthe trial court’s denial of Appellant’s

nmotion to disqualify.
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| SSUE 1|
THE TRI AL COURT DI D NOT ABUSE | TS DI SCRETI ON
| N DENYI NG APPELLANT’ S MOTI ON TO STRI KE TWO
PROSPECTI VE JURORS FOR CAUSE
Def ense counsel attenpted to strike two prospective jurors
for cause based on their answers during voir dire. Duri ng

questioning of M. Cotto, the follow ng exchange took place:

[ Prosecutor]: M. Cotto, what do you feel about the
death penalty?

M. Cotto: | strongly agree with the death penalty.
| think if you kill you should be executed.

[ Prosecutor]: Okay. Well, Florida |aw doesn’t quite
agree with you on that, it weighs out circunstances
when it should and when it should not and things to
consider and weigh out that way in making your
decision, it’s not all the tine. Can you set aside
your opinions and foll ow what the | aw says?

M. Cotto: Yes, | could.

[ Prosecutor]: Even if it |lead you to saying no death
penalty in this case?

M. Cotto: Yes, | could.
(V12, T.1582). When defense counsel was questioning M. Cotto,
he agreed with other prospective jurors that inmtes spend too
|l ong on death row prior to execution. (V12, T.1641).

The ot her challenged juror, Ms. Robinson, stated that she
strongly believed in the death penalty and thought it should be
i nposed “according to the circunstances.” (v12, T.1587-88).

She further elaborated that “lI do tend to favor the death
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penalty in nurder cases. But I’m nore than willing to listen
and |’ mnot head strong enough that I wouldn't listen to what is
bei ng said and consider the life inprisonnent.” (V12, T.1624).
Ms. Robinson also indicated that not everyone convicted of
first degree nurder should be sentenced to death. (V1iz,
T.1639). Like M. Cotto, Ms. Robinson stated that she believed
def endants spend too much time on death row prior to their
execution. (V12, T.1638-39).

Def ense counsel asserts in his brief that the court
prevented him from further questioning Ms. Robinson regarding
her beliefs in favoring the death penalty. During his voir
dire, defense counsel asked Ms. Robinson, “so you would be
inclined to give greater weight, you think, to aggravating
ci rcunst ances because you favor the death penalty than you woul d
be to give to mitigating circunstances, generally speaking?”
(V12, T.1624). Ms. Robinson stated “Yes,” but the court
interjected and had counsel approach the bench so he could
adnmoni sh def ense counsel for asking m sl eadi ng questions. (V12,
T.1624-25). Because the jurors had not been instructed on the
concepts of aggravating and mtigating circunstances, the court
clarified the question and asked the venire if they would follow
the law. The judge told defense counsel he could question the

jurors in this regard, but had to informthem of all the |aw
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not just the pieces of the choice, favorable parts of the |aw.
(V12, T.1625). Thus, contrary to Appellant’s assertions, the
court did not preclude Appellant fromasking Ms. Robinson “nore
probi ng” questions. See also Issue Ill, infra.

Appel | ant noved to strike both Cotto and Robi nson for cause
based on their responses. (V12, T.1687-89). The trial court
deni ed Appellant’s chall enges for cause and Appel | ant exercised
perenptory challenges and struck the two jurors. Appel | ant
request ed addi ti onal perenptory chall enges and identified jurors
he wanted to strike, but the trial judge denied his request.
(V12, T.1695-99).

“The standard for determ ning whether a prospective juror
may be excused for cause because of his or her views of the
death penalty is whether the juror's views would prevent or
substantially inpair the performance of his or her duties as a
juror in accordance with the juror's instructions and oath.”

Foster v. State, 679 So. 2d 747, 752 (Fla. 1996). It is within

the trial court’s discretion to determ ne whether a chall enge
for cause is proper and the court’s decision denying a cause
chal l enge will not be overturned absent manifest error. [d.
Al t hough the two prospective jurors indicated that they
favored the death penalty, both jurors clearly indicated that

they would follow the applicable |aw. This Court has
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consistently found that jurors who have expressed strong beliefs
about the death penalty may neverthel ess serve on the jury if
they indicate an ability to abide by the trial <court’s

instructions. See Johnson v. State, 660 So. 2d 637, 644 (Fla.

1995); Bryant v. State, 656 So. 2d 426, 428 (Fla. 1995); Penn v.

State, 574 So. 2d 1079, 1080-81 (Fla. 1991). In Penn, this
Court found that the trial judge properly refused to excuse two
prospective jurors for cause because they  ultimtely
denonstrated their conpetency by stating that they would base
t heir decisions on the evidence and instructions. 1d.

Li kewi se, in the instant case, both Cotto and Robinson
indicated that they wuld follow the law and weigh the
aggravating and mitigating factors to determ ne whether death
was the appropriate sentence. Because the trial judge was in
the best position to observe the attitude and demeanor of the
two prospective jurors, this Court should defer to the trial
judge’s ruling denying Appellant’s challenges for cause. See
Johnson, 660 So. 2d at 644 (stating that trial judge is in best
position to gauge jurors’ responses and as long as there is
conpetent record support for the trial court’s ruling, this

Court will not reverse on a cold record).
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| SSUE |11
THE TRIAL JUDGE DID NOT COM T REVERSI BLE
ERROR BY LIM TING OR | NTERRUPTI NG DEFENSE
COUNSEL’S VO R DI RE EXAM NATION OR BY
ALLEGEDLY CHASTI SI NG DEFENSE COUNSEL.

Appel | ant argues that the trial court commtted reversible
error by interrupting and restricting his voir dire exam nation
and by chastising defense counsel in front of the jury.
Al t hough the trial judge took an active role in both the State’s
and defense counsel’s voir dire, the judge s actions and
coments were not prejudicial and did not taint the jury in any
manner .

It is well established that the scope of voir dire
guestioning rests within the sound discretion of the trial judge

and will not be interfered with unless the judge’'s discretionis

clearly abused. Vining v. State, 637 So. 2d 921, 926 (Fla

1994). Furthernore, whether a trial judge should have all owed
interrogation on specific subjects is also reviewed under an

abuse of discretion standard. Farina v. State, 679 So. 2d 1151,

1154 (Fla. 1996). Appellant has failed to denonstrate a cl ear
abuse of the court’s discretion in handling the voir dire
exam nati on.

Appel | ant argues that the trial judge i nproperly interrupted

def ense counsel’s voir dire exam nation w thout an objection
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fromthe State. First, it should be noted that the trial judge
frequently interrupted both the State and defense counsel during
voir dire, wthout objection, in order to clarify an issue.
(vi2, T.1575-76; 1584-86; 1596-97; 1618-24; 1631; 1674).
Admttedly, the court interrupted defense counsel’s voir dire
nore frequently, but this was sinmply a result of defense
counsel s questioning which the court properly characterized as
bi furcated, ranbling, disjointed, and nonsensical. (Vviz,
T.1676). The court had to interrupt defense counsel and explain
to counsel that his questions were confusing the jury. Once
counsel began asking clear and conci se questions which were not
m sl eadi ng, counsel had a lengthy examnation wthout
unsolicited interruptions fromthe court. (V12, T.1635-69).
Appel l ant also clains that the court erred by precluding
def ense counsel fromindividually questioning potential jurors
regarding their attitude on mtigating circunstances (V12,
T.1669) and from questioning certain jurors who expressed their
favor of the death penalty for those convicted of murder. (V12,
T.1624-25). See Initial Brief of Appellant at 53-54. Contrary

to Appellant’s assertions, the trial judge did not preclude

“For exanple, defense counsel’s initial “question” to the
venire took up approximately five full transcript pages, covered
a nunber of topics, and resulted in admtted confusion to the
venire. (V12, T.1602-07).
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def ense counsel from questioning the venire regarding their
feelings toward mtigation evidence of a troubled chil dhood.
The State objected to defense counsel’s question, and the trial
judge ruled that counsel could ask the question provided he
pl aced the question in context. (V12, T.1669-74). Simlarly,
the trial court did not prevent Appellant from questioning the
venire regarding their inclination to favor the death penalty.
As di scussed in Issue |Il, supra, the court expressed displ easure
with defense counsel’s attenpt to articulate a strai ght-forward
guestion and, as a result, the court asked the venire a few
guestions and then turned the exam nation over to defense
counsel for further inquiry. (vV1i2, T.1624-30). Thereafter,
def ense counsel continued along the lines of his previous
guesti ons.

Appel l ant’ s argunment that the court inproperly limted or
restricted his voir dire by “reigning himin” and prejudi ced him
by chastising defense counsel in front of the jury is wthout
merit. As the trial judge properly noted, counsel’s voir dire
exam nation was msleading to the venire and “in order to
preserve sone sanctity of the process, | think it was necessary
toreign youin.” (V12, T.1677-79). Clearly, the court did not
abuse its discretion in preventing defense counsel from

confusing the jury with inproper questions. Additionally, the
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court was oftentimes polite to defense counsel in attenpting to
get himto ask cl ear and conci se questions, !> and the court never

chasti sed defense counsel in front of the jury. See WIllianms v.

State, 689 So. 2d 393 (Fla. 3rd DCA 1997) (finding that tria
court properly exercised its authority over voir dire by
interjecting itself, w thout objection, into defense counsel’s
voir dire w thout harshness).

In Brown v. State, 678 So. 2d 910, 913 (Fla. 4th DCA 1996),

the court reversed for a new trial when the trial judge
casti gated defense counsel in front of the jury and nmade counsel
apol ogi ze to the jury. |In addressing the defendant’s clai mthat
the trial judge inpaired the fairness of the trial, the
appel l ate court not ed:

It is clear that the trial judge interjected hinself
into the defense counsel's voir dire exam nation of
jurors and final argument w thout any objection from
t he prosecutor. While it is certainly true that a
trial judge has the power to take such action even in
t he absence of an objection fromthe opposing | awyer,
it should be exceedingly rare to do so. Repeat ed
interjections wthout objection can recast the
judicial role from inpartial adjudicator to an
appar ent advocate for the party foreswearing

obj ecti on. The occasion authorizing such judicial
action should thus be both singular and intolerably

of f ensi ve.

20n one occasion, the court stated “I’"mnot following it,

| don’t nmean to be rude. You' re asking bifurcated questions.

I"mall for educating jurors, it’s not hel ping people, it’'s
confusing themat this stage. Ask succinct questions, if at all
possi ble.” (V12, T.1622-23).
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Id. at 913.

In the instant case, unlike the facts in Brown, the trial
judge’s interjections into the voir dire process and the court’s
comrents to defense counsel in front of the jury!® did not recast
the judge's role in the eyes of the venire. Cbvi ously, the
court did not preclude Appellant from questioning the jury on
any area of the law, but merely inmposed proper limts on the
manner in which defense counsel asked the questions.
Accordingly, this Court should find that the trial judge acted

within its discretion in controlling the voir dire process.

BThe all egedly i nproper comments the judge made in front of
the jury were: “W're going to stop it right now Counsel
approach the bench,” and on one occasion, the court declined
def ense counsel’s request to approach the bench. (V12, T.1623-
24). Clearly, these comments cannot be characterized as
“castigating” or raising a stigm around defense counsel.
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| SSUE |V
THE TRI AL COURT ACTED W THIN I TS DI SCRETI ON
I N DENYI NG APPELLANT'S MOTION FOR A
CONTI NUANCE TO SECURE THE LI VE TESTI MONY OF
A DEFENSE EXPERT W TNESS.

Prior to the comencenent of the penalty phase, Appell ant
noved for a continuance based on the unavailability of an expert
Wi t ness. (V2, R 253-54). Appel  ant planned on calling Dr.
Feegel at the penalty phase proceeding, but the doctor had
surgery scheduled and would not be able to attend. At the
hearing on the notion, defense counsel informed the court that
Dr. Feegel would offer testinmony to contradict the medical
exam ner’s opinion regarding the tinme it took the victimto | ose
consci ousness when strangl ed. (v1i0, T.1318-26). The State
objected to the motion and noted that the case had been
continued by defense counsel many times and the State had
scheduling problems with a nunmber of out-of-state w tnesses.
Furthernmore, the State argued that Appellant could retain plenty
of medi cal exam ners who would testify to the sanme opinion as
Dr. Feegel regarding the tinme it takes a victim to |ose
consci ousness and Appellant would be able to cross-exam ne the

medi cal examner, Dr. Gore, regarding his opinion.? (Vvi0,

“Appel | ant asserted that Dr. Gore’s opinion on the tinme it
took sonmeone to |ose consciousness when strangled was a
mnority, “pro-State” view in contradiction to established
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T.1326-27).

The court denied the nmotion to continue and allowed
Appel l ant to perpetuate Dr. Feegel’s testinony via videotape.
(Vv10, T.1333-37). The State submts that the trial court acted
within its sound discretion in denying the notion for
continuance and in all ow ng Appellant to perpetuate and present
Dr. Feegel’s testinony via videotape.

A trial court’s ruling on a notion for continuance is
reviewed under the abuse of discretion standard. Kearse V.
State, 770 So. 2d 1119 (Fla. 2000). In Kearse, the Florida
Suprenme Court stated that the trial court’s ruling on a notion
for continuance wll only be reversed when an abuse of
di scretion is shown and the court further noted:

An abuse of discretion is generally not found unless

the court's ruling on the continuance results in undue

prejudice to defendant. See Fennie v. State, 648 So.

2d 95, 97 (Fla.1994). This general rule is true even

in death penalty cases. ‘“Whil e death penalty cases

conmand [this Court's] closest scrutiny, it is stil

the obligation of an appellate court to review with

caution the exercise of experienced discretion by a

trial judge in matters such as a nmotion for a
conti nuance.

Kearse, 770 So. 2d at 1127 (quoting Cooper v. State, 336 So. 2d

1133, 1138 (Fla. 1976)).

In the instant case, Appellant has failed to establish an

authority. (V10, T.1331).
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abuse of the trial court’s discretion or undue prejudice
resulting fromthe court’s ruling. Dr. Gore testified that the
victimin this case would have |likely | ost consci ousness “w thin
a mnute, two mnutes, mx.” (V13, T.1860). Dr. CGore also
opined that the victim may have |ost control of his bladder
during the attack as a result of fear. (V13, T.1862). On

cross-exam nation, Dr. Gore admtted that an elderly victimw th

arterial sclerotic condition would likely |ose consciousness
qui cker than a younger person without the condition. (V13
T.1885). Dr. CGore testified that he was famliar with a

t ext book, Forensic Pathology, witten by the |eading authority

in the field of pathol ogy, Vincent DeMayo. Dr. Gore disagreed
with DeMayo’' s personal opinion that a victiml oses consci ousness
within thirty seconds if the blood vessels in the neck are
conpletely closed off. (V13, T.1894).

After the State rested, defense counsel presented the
vi deot aped testinony of Dr. Feegel. (V20, T.3198-3228). Dr .
Feegel testified that he generally agreed with Dr. Gore’s
deposition testinony regarding the anount of tinme the victim
woul d have remained conscious, but indicated that if the
victim s blood supply was conpletely cut off, he would have | ost
consciousness in less than a mnute, probably under thirty

seconds. (V20, T.3205-07).
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Appel | ant argues on appeal that he was prejudiced by the
trial court’s denial of his motion to continue because Dr.
Feegel 's videotaped testinmobny did not address Dr. Gore’'s
“surprise” testinony that the victim my have urinated in his
shorts out of fear. Even if Dr. Feegel had testified that the
di scoloration in the victims shorts did not mean he urinated on
hi msel f out of fear while conscious, the prosecutor would have
been all owed to nmake the same argunment he made during cl osing.
Contrary to Appellant’s assertion in his brief that this
testinony was “featured promnently” in the State' s closing
argument, the prosecutor nerely stated that it was Dr. Gore’'s
opinion that the victimurinated out of fear. (V20, T.3277).
Adm ttedly, Appellant could not counter this argunent to the
jury by presenting Dr. Feegel’s rebuttal testinmony, but
Appel | ant was able to submt an affidavit fromDr. Feegel to the
court at the Spencer hearing detailing the doctor’s position on
the victins discoloration of his shorts. (V21, T.3418-26).
The State did not object to the adm ssion of the affidavit and
argued that Dr. Gore’'s opinion regarding the discoloration of
the victim s underwear was cunul ative evidence of the victinms
suffering and fear. As the prosecutor noted, Appellant
described in his statement to |aw enforcement officers the

victims fear during the attack, including his struggling,
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pushi ng away, and attenpting to yell. (V21, T.3426).

In finding the aggravating circunmstance of heinous,
atrocious or cruel, the trial judge did not rely on the fact
that the victimhad discolored clothing. The court found that
t he nmurder was especially heinous, atrocious or cruel based on
the evidence of strangulation and the fact that the nurder was
not one continuous action. (V3, R 351-53). Appellant attacked
an eighty-four year old man and strangled him manually. \When
this did not result in his death, Appellant obtained a towel and
used it as a ligature. When the towel did not suffice,
Appel | ant renoved the victims belt fromhis pants and w apped
it around the victims neck four tinmes and strangled him to
deat h. Appellant’s statement to |law enforcenment officers
indicated that the wvictim struggled during the attack and
Appel l ant clainmed the attack took six to seven m nutes. Based
on this evidence, the trial court found that the nurder was
especi ally hei nous, atrocious or cruel. The fact that Dr. Core
may have believed the victim urinated out of fear prior to
| osing consciousness was not a factor in the trial judge's
decision to find HAC. Thus, any error in denying the notion for
conti nuance was harm ess and did not create any undue prejudice.

See State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986).
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| SSUE V
APPELLANT’ S DOUBLE JEOPARDY RI GHTS WERE NOT
VIOLATED BY H'S CONVICTIONS FOR THE
STATUTORI LY SEPARATE AND DI STI NCT OFFENSES
OF ROBBERY W TH A DEADLY WEAPON AND GRAND
THEFT OF A MOTOR VEHI CLE.

Appel | ant argues that doubl e jeopardy bars his convictions
for the of fenses of robbery with a deadly weapon and grand theft
of a motor vehicle. Assum ng arguendo that Appellant may raise
this i ssue based on his no contest plea, ! the State submts that
separate convictions and sentences for these two offenses are
perm ssible under Florida Statutes, section 775.021(4)(a)
because each of the offenses requires proof of an el enment that

t he other does not. Section 775.021(4)(a), which codified the

applicable test set forth in Blockburger v. United States, 284

U.S. 299 (1932), provides as follows:

Whoever, in the course of one crimnal transaction or
epi sode, commts an act or acts which constitute one
or nore separate crimnal offenses, upon conviction
and adjudication of guilt, shal | be sentenced
separately for each crimnal of fense; and the
sentenci ng judge may order the sentences to be served
concurrently or consecutively. For purposes of this

’See Henderson v. State, 26 Fla. L. Wekly D512 (Fla. 1st
DCA Feb. 14, 2001) (state acknow edges that defendant may raise
for the first tinme on appeal a double jeopardy claimregarding
his convictions for robbery and grand theft); Hayes v. State
748 So. 2d 1042, 1044 n.1 (Fla. 3d DCA 1999) (finding that
doubl e jeopardy violation is fundanental error which can be
rai sed on appeal even w thout objection in the trial court),
review granted, 761 So. 2d 329 (Fla. 2000).
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subsection, offenses are separate if each offense

requires proof of an elenent that the other does not,

wi t hout regard to the accusatory pl eading or the proof

adduced at trial.

8§ 775.021(4)(a), Fla. Stat. (2000) (enphasis added).

In applying the foregoing rule to the offenses involved
here, it is clear that robbery requires proof of the el enent
that Appellant took the victinms property through “force,
viol ence, assault, or putting in fear.” See § 812.13, Fla
Stat. (2000). On the other hand, unlike the offense of robbery,
the offense of grand theft requires proof that the property
t aken was of a specific value or type, e.g., a notor vehicle.
See § 812.014, Fla. Stat. (2000). Again, section 775.021(4)(a),
Fl orida Statutes, provides in pertinent part that “offenses are
separate if each offense requires proof of an elenent that the
ot her does not, wi thout regard to the accusatory pl eadi ng or the
proof adduced at trial.” Accordingly, separate convictions and

sentences for robbery with a deadly weapon and grand theft of an

aut onmobil e are perm ssible. See Henderson v. State, 26 Fla. L.

Weekly D512 (Fla. 1st DCA Feb. 14, 2001); Hayes v. State, 748

So. 2d 1042 (Fla. 3d DCA 1999) (uphol ding convictions for arned
robbery and grand theft of a vehicle under identical facts),

review granted, 761 So. 2d 329 (Fla. 2000); Wlson v. State, 608

So. 2d 842, 843 (Fla. 3d DCA 1992) (upholding defendant’s
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convictions for both grand theft and armed robbery on double
j eopardy grounds since the theft of the victins’ car from
outside the hotel was a separate, independent crininal act apart
fromthe arnmed robbery which occurred inside the victins’ hote
room (enphasis added).

Appel l ant relies on two cases fromthe Fifth District Court

of Appeal, Castleberry v. State, 402 So. 2d 1231 (Fla. 5th DCA

1981) and J.M v. State, 709 So. 2d 157 (Fla. 5th DCA 1998), for

the proposition that double jeopardy bars his convictions for
both robbery and grand theft of a vehicle. In Hayes and

Hender son, supra, the First and Third District Courts of Appea

certified conflict with Castleberry and J. M The court in

Henderson even noted that “the Fifth District appears to be | ess
than united on the issue.” Henderson, 26 Fla. L. Wekly at 513

(citing Taylor v. State, 751 So. 2d 659 (Fla. 5th DCA 1999),

review denied, 770 So. 2d 161 (Fla. 2000)). The State would

urge this Court to affirm Appellant’s convictions for robbery
with a deadly weapon and grand theft of a vehicle because both
of fenses require proof of different elenents and the subsequent
theft of the vehicle fromthe victim s garage took place at a

different time and place than the robbery inside the house.
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| SSUE VI
THE TRI AL JUDGE PROPERLY | NSTRUCTED THE JURY
ON THE APPLI| CABLE LAW

Appel | ant argues that the trial judge erred in instructing
the jury on the statutory nmental mtigators that: (1) he acted
“under extrenme duress or the substantial dom nation of another
person,” and (2) that his capacity to conform to the
requirenments of the law was “substantially inpaired.” (V19,
T.3091-93). Appellant objected to the nodifying terns in each
instruction and asked that the first instruction not be given
and requested that the court delete the term“substantially” in
the second instruction. The ~court overruled Appellant’s
objections to the standard instructions and found that the
instructions were warranted based on the evidence presented by
Appel l ant’s nmedi cal experts.

The State submits that the trial court properly detern ned
that the standard jury instructions were warranted based on the
evi dence introduced by Appellant. This Court has stated that a
trial court has wide discretionininstructing the jury, and the
court's decision regarding the charge to the jury is reviewed

with a presunption of correctness on appeal. See Janes v.

State, 695 So. 2d 1229, 1236 (Fla. 1997). Appellant has failed

to establish an abuse of the court’s discretion in the instant

48



case.

Appellant’s reliance on Maggard v. State, 399 So. 2d 973

(Fla. 1981) is misplaced. |In Maggard, this Court stated that
the State should not be allowed to present damagi ng evi dence
agai nst a defendant to rebut a mtigating circunmstance that the
def endant concedes does not exist. [d. at 978. The facts of
the instant case are clearly distinguishable in that the State
did not introduce damaging evidence to rebut a mtigating
circunmstance that Appellant waived. Here, Appellant was not
wai ving mental mtigation, but sinply wanted the court to delete
the nodifying terns “extreme” and “substantial” from the
standard jury instructions. This Court has never required such

a nmodi fication. See Jones v. State, 652 So. 2d 346 (Fla. 1995);

Stewart v. State, 558 So. 2d 416 (Fla. 1990).

In Stewart, the defendant also sought to delete the
nodi fying terns “extreme” and “substantially” fromthe standard
jury instructions on nmental mtigators. Stewart, 558 So. 2d at
420. I n addressing the defendant’s claimregarding the | evel of
his inmpairment, this Court stated

[Aln instruction is required on all mtigating

circunstances ‘for which evidence has been presented’

and a request is made. Once a reasonabl e quantum of

evidence i s presented showi ng i npaired capacity, it is
for the jury to decide whether it shows ‘substantial’

i npai r ment . To allow an expert to decide what
constitutes ‘substantial’ is to invade the provi nce of
the jury. Nor may a trial judge inject into the
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jury's deliberations his views relative to the degree
of impairment by wongfully denying a requested
i nstruction.

In Jones v. State, 652 So. 2d 346 (Fla. 1995), this Court

found that the trial judge did not err in denying the
def endant’ s request to omt the word “extrenme” fromthe standard
jury instruction dealing with a statutory nmental mtigator.
This Court found that neither the jury nor the sentencing judge
were restricted to consideration of only “extreme nental or
enotional disturbance.” [d. at 351. The jury was also given
the standard jury instruction on nonstatutory mtigating
ci rcunst ances which explained that the jury could consider any
ot her aspect of the defendant’s character, record or background,

and any other circunstance of the offense. 1d.

I n Johnson v. State, 660 So. 2d 637, 647 (Fla. 1995), this
Court found that the defendant’s argunent that the trial judge
erred in declining to nmodify the standard jury instructions on
ment al mtigators by omtting the ternms “extrene” and
“substantially” was based on “a fundanental m sconception of
Florida law.” This Court stated that the defendant’s attenpt to
have the trial judge rewite the statutory description of nental
mtigators would constitute a violation of the separation of

powers doctrine. |d.
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In the instant case, neither the jury nor the judge were
restricted to considering only the statutory nmental mtigators.
The court also instructed the jury on numerous other nental
mtigators, including, (1) the defendant suffers froma | earning
disability; (2) the defendant has frontal |obe inpairment; (3)
the defendant suffers from psychiatric disorders; and (4) any
ot her aspect of the defendant’s character, record or background,
and any other circunstance of the offense.!® These instructions
were sufficient to informthe jury that it could al so consider
nonstatutory nmental mtigation. See Jones, 652 So. 2d at 351;
Johnson, 660 So. 2d at 647. Because the trial judge did not
abuse its discretion in denying Appellant’s request to omt the
nodi fying terns fromthe standard i nstructi ons, this Court shoul d

affirm Appell ant’ s sentence.

The jury was not aware of the distinction between
“statutory” and “nonstatutory” mtigating factors. The jury was
instructed to consider any mtigating circunstance established
by the evidence. (V21, T.3382-84). Thus, Appellant’s argunment
that reference to'nonstatutory’ mtigating factors has the
effect of communicating to the jury that these mtigating
factors are inferior to the statutory mtigating factors is
wi t hout nerit because there is no such distinction as far the
jury is concerned.
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| SSUE VI |
THE TRI AL JUDGE PROPERLY SENTENCED APPELLANT
TO DEATH BASED ON THE SUBSTANTI AL
AGGRAVATI NG CI RCUMSTANCES AND THE LIM TED
M TI GATI NG FACTORS.

Appel | ant asserts that the trial court erred in considering
| nappropriate aggravating factors, failed to consider mtigating
circumstances, and inproperly found that the aggravating
ci rcunmst ances out wei ghed the presence of the mtigating factors.
The State submts that the trial judge properly found that the
five aggravating circunstances greatly outweighed the limted
amount of mtigation. The trial court found that the foll ow ng
five aggravators were established beyond all reasonable doubt:
(1) Appellant was previously convicted of a felony and under
sentence of inprisonnent or placed on community control or on
felony probation; (2) the capital felony was commtted while
Appel | ant was engaged in the comm ssion of a robbery or burglary;
(3) the capital felony was comm tted for pecuniary gain; (4) the
capital felony was a homcide and was commtted in a cold,
cal cul ated and preneditated manner wi thout any pretense of noral
or legal justification; and (5) the capital felony was especially
hei nous, atrocious or cruel.

Appel  ant argues that the trial judge erred in finding two

of the aggravators: hei nous, atrocious, or cruel (HAC), and cold,
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calculated and preneditated (CCP), and engaged in inproper
doubl ing of aggravators regarding the pecuniary gain and in the
course of a robbery or burglary aggravators. The State submts
that the trial judge properly found each of the aggravators.
Whet her an aggravating circunmstance exists is a factual finding
revi ewed under the conpetent, substantial evidence test. Wen
revi ewi ng aggravating factors on appeal, this Court in Alston v.
State, 723 So. 2d 148 (Fla. 1998), reiterated the standard of
review, noting that it “*is not this Court’s function to reweigh
the evidence to determne whether the State proved each
aggravating circunstance beyond a reasonabl e doubt -- that is the
trial court’s job. Rather, our task on appeal is to reviewthe
record to determ ne whether the trial court applied the right
rule of | aw for each aggravating circunstance and, if so, whether
conpetent substantial evidence supports its finding.’” 1d. at 160

(quoting Wllacy v. State, 696 So. 2d 693, 695 (Fla. 1997)

(footnotes onmtted)).
HAC
Appel | ant argues on appeal that the State’s evi dence di d not
support the court’s finding that this aggravating circunstance
was established beyond a reasonable doubt. |In finding that the
State proved this aggravator beyond all reasonable doubt, the

trial judge stated:

53



a. The nurder of Ear | Gal lipeau was a
consci ousness [sic] crime, a pitiless crime and
unnecessarily tortuous to the eighty-four year old
victim M. Gllipeau was stal ked in his own resi dence
by the Defendant. The Defendant struck the victim
about the head and drove himto the ground and began
strangling him

b. The nmurder of Earl Gallipeau by strangul ation
did not take place in one continuous action. First the
Def endant manual ly choked M. Galli peau. The ol der
victimwas forced to view the face of his killer and
know that this was a person to whom he had only shown
ki ndness and generosity.

cC. When nmanual strangulation did not kill the
victim the Defendant was forced to obtain a towel and
use this as a ligature to choke the victim

d. Realizing that the towel by itself was not
sufficient to strangle M. G@Gllipeau, the Defendant
then removed M. Gallipeau’ s belt from his pants and
used that as a ligature to nmurder the victim

e. It is not difficult to imgine that the
strangul ation of Earl Gallipeau involved extrene
anxi ety, fear and the foreknow edge of death. Socher
v. Florida, 580 So. 2d 595, 603 (Fla. 1991), rev'd on
ot her grounds, Socher v. State, 112 S. C. 2114 (1992).

f. Even though the evidence showed that there was
a possibility that M. Gallipeau could have regai ned
consci ousness during the tine peri od when the
Def endant quit manually strangling the victim and
searched for the towel ligature, the Court is taking
the posture that the Defendant [sic] never regained
consci ousness from the initial bout  of manual
strangul ati on.

g. VWhile the Defendant claimed not to have
directly strangled the victim his confession was that
he participated in the nurder of M. Gallipeau by
hol ding the victinm s arms. The Def endant descri bed the
|l ength of time necessary to strangle M. Gallipeau as
consisting of either six or seven m nutes. According
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to the Defendant, M. Gallipeau struggled and fought
his attacker off all the while trying to yell for help.
The Defendant’s own chilling rendition of the events of
M. Gallipeau’s dem se appear to be accurate when
measur ed agai nst the evidence presented by both counsel
for the State and counsel for the Defense, but for the
i dentity of the perpetrator.

h. This aggravating factor has been proved beyond
all reasonabl e doubt.

(V2, R 351-53).

In Sochor v. State, 580 So. 2d 595, 603 (Fla. 1991), rev'd

on other grounds, 504 U. S. 527 (1992), both the Florida Suprene

Court and the United States Supreme Court agree that the
“strangul ati on of a conscious victiminvolves foreknow edge of
deat h, extrene anxiety, and fear, and that this method of killing
Is one to which the factor of heinousness is applicable.”

Additionally in Onme v. State, 677 So. 2d 258, 263 (Fla. 1996),

this Court stated that “strangul ati ons creates a prinma faci e case
for this aggravating factor.”

This Court noted in Tonmpkins v. State, 502 So. 2d 415, 421

(Fla. 1986), that “it is perm ssible to infer that strangul ation,
when perpetrated upon a conscious victim involves foreknow edge
of death, extreme anxiety and fear, and that this nethod of
killing is one to which the factor of hei nousness is applicable.”
I n Tonpkins, this Court upheld the trial judge s finding of HAC
where the nedical examner testified that death was not
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i nst ant aneous and there was evidence that the victim struggl ed

whi | e Appel |l ant strangled her. 1d.; see also Hildwin v. State,

531 So. 2d 124, 128-29 (Fla. 1988) (upholding HAC aggravator
where victim took several mnutes to |ose consciousness when

strangl ed and was aware of her pendi ng doom; Capehart v. State,

583 So. 2d 1009, 1015 (Fla. 1991) (stating that trial court did
not err in finding HAC when defendant strangled sixty-two year
old victimand nedi cal exam ner testified that victi mwould have
remai ned conscious for up to two ninutes).

In this case, the nedical exam ner testified that the victim
could have |ost consciousness within one to two mnutes after
bei ng manual |y strangl ed by Appellant and woul d have died after
one to seven mnutes of constant pressure. (Vv13, T.1856-60).
However, the evidence established that Appellant not only
manual |y strangled the victim but also used a towel, and then a
belt as a ligature. Thus, according to the nedical exam ner,
there was a possibility that Appellant released the pressure
around the victims neck and subsequently reapplied pressure with
the ligatures, resulting in prolonged consciousness. (V13,
T.1860). The presence of petechi ae henorrhages al so supports a
findi ng that Appellant prolonged the victim s death by rel easing
the pressure around his neck and then reapplying pressure. The

trial judge, however, interpreted the evidence in Appellant’s
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favor and stated that his sentence was based on a finding that
the victi mnever regai ned consci ousness after the initial bout of
manual strangul ation. (V3, R 352).

In Appellant’s statement to police, he clainmed that he
assi sted anot her individual by holding the victim s arms during
the strangul ation which lasted six to seven mnutes. Although
the trial court did not find the totality of Appellant’s
statenment credible, the judge did find that his account of the
mur der was accurate and consistent with the other evidence, with
the exception of the identity of the perpetrator. (V3, T.353);

see Hldwin v. State, 531 So. 2d 124, 128 n.2 (Fla. 1988)

(stating that a defendant’s act of giving several statenents
whi ch are somewhat conflicting, does not prevent a court from
considering those parts of the statenent that bear an indicia of
reliability). Because there is substantial, conpetent evidence
in the record to support the court’s finding of HAC, this Court
should reject Appellant’s argunment that the court abused its
discretion in finding this aggravator.
CCP

In order to establish that a nurder was cold, cal cul ated,
and preneditated, the State nust show that the nurder was (1) the
product of a careful plan or prearranged design; (2) the product

of cool and cal mreflection and not an act pronpted by enoti onal
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frenzy,

premeditation; and (4) commtted with no pretense of noral

| egal

cert.

panic, or a fit of rage; (3) the result of heightened

or

justification. Rodriguez v. State, 753 So. 2d 29 (Fla.),

denied, 121 S. Ct. 145 (2000).

Appel | ant argues that the court erred in finding CCP.

support of this aggravator, the trial judge stated:

a. On August 6, 1995, the Defendant made the
decision to steal the victims vehicle. The testinony
elicited during the penalty phase showed that the
Def endant had devoted an exceptional anpunt of time and
effort in traveling to the victinis residence in order
to steal the vehicle.

b. After entering the victims residence, the
Def endant conceal ed hinmself in such a fashion that he
was abl e to observe the victi mand pl ot his prospective
course of action. As the Defendant remained within the
confines of the victinm s residence prior to the nmurder
for a lengthy period of time, he had the opportunity to
reflect on his decision of whether he wanted to steal
the victim s vehicle wi thout nurdering hi mor to nmurder
the victimand then steal his vehicle.

c. Rather than take the victims keys then steal
the car, the Defendant nade the nmobnunmental decision to
kill the victim

d. The killing was not sinple. The nurder began
with the Defendant manually choking the victim The
victim when confronted with his attacker surely nust
have been shocked and confounded by his attacker. The
testinmony fromthe Defendant’s grandfather was that the
Def endant knew the victimand had perforned yard work
for the victimwhile in the enploy of the G andfather.
The Grandfather testified that he considered M.
Gal li peau to be a good man and that he was al ways ki nd
to the Defendant and hi nself whenever they worked for
the victim As the Defendant attacked the elderly
victim forced him to the ground and began the
strangul ation of M. Gallipeau, the victimwas forced
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to look into the face of a man to whom he had only
shown ki ndness and generosity. The Defendant at that
time had an option to renounce his hom cidal |abor, but
i nstead chose to continue choking the victimwith his
hands. M. Gallipeau did not die easy or quick. After
t he Defendant determ ned that he could not kill M.
Gal l'i peau by nmerely strangling himw th his hands, he
ceased strangling M. Gallipeau, stood up and retrieved

a towel. At that nmonent, the Defendant had an
opportunity to still reflect on his course of action
and w t hdr aw. | nstead, he continued his crimnal

course of action. He then took the towel and used it
as a ligature by placing it around M. Gallipeau’s neck
and twisting it tight. Still not obtaining the desired
result, the Defendant renoved M. Gallipeau’s belt from
around his pants and wapped the belt around M.
Gal | i peau’ s neck four tinmes. The Defendant then pull ed
the belt so tight that a small bone in the neck was
br oken.

e. The Defendant had an extraordi nary anmount of
time to calmy and coolly reflect upon the course of
action in which he was about to engage. The nurder was
not a spur of the nmoment decision, but was the result
of an extended period of time spent in the Kkitchen
hi di ng and deci di ng whether to steal the car or nurder
the victim then steal the car.

f. The crinme was calculated in that the Defendant
had t he opportunity to perfect his plan while hiding in
the victims kitchen prior to the nurder. When
considering the evidence in a light nost favorable to
t he Defendant, the amount of time he spent in the
ki tchen perfecting his plan was extraordi nary under any
definition. This extensive period of tine that the
Def endant used to consider his actions goes beyond
ordinary preneditation and denonstrates a hei ghtened
| evel of preneditation.

g. Mchael Jackson, while in the victim s house
with the Defendant, knew what the Defendant was
pl anning and chose to withdraw from the crim nal
activity, which had been planned by the Defendant.
This denonstrates another opportunity that the
Def endant had to reflect upon his own behavior when
confronted with a Co-Defendant who chose to renounce
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the course of action envisioned by the Defendant.
I nstead of withdrawing from his plan, the Defendant
noved forward with his plan to murder M. Galli peau.
According to the Defendant’s time estimtes, he spent

approximately two hours in the wvictims house
determ ni ng whether or not he was going to steal the
car and | eave, or to kill M. Gallipeau. The el apsed
time denonstrates that it was the Defendant’s
prearranged design to kill M. Gllipeau and t hen steal
the car. It has not been denonstrated in any form or

fashion that the killing sinply took place during the
theft of the victims vehicle. Jackson v. State, 648
So. 2d 85 (Fla. 1994).

h. The State of Florida has proved beyond a
reasonabl e doubt that this killing was commtted in a
cold, calculated and preneditated manner w thout any
pretense of noral or legal justification.

(V3, R 349-51). The State submts that the trial court’s finding
of CCP is supported by substantial, conpetent evidence.
Appel l ant argues in his brief that the evidence failed to
support a finding that the nurder was “the product of cool and
calm reflection and not an act pronpted by enotional frenzy,

panic or a fit of rage.” Initial Brief at 74-75 (citing to

Jackson v. State, 648 So. 2d 85, 89 (Fla. 1994)). Clearly, this

argunent is wthout nerit. The evidence denonstrated that
Appel l ant made a lengthy journey to the victim s house in order
to obtain a car. M chael Jackson, a friend who acconpani ed

Appel l ant on the long walk to the victim s house, " t hought that

"Officers determined that it was 2.6 mles from the
victim s house to the point where Appellant and M chael Jackson
wer e dropped of f by M. Cauthen. (V18, T.2894-95). M. Cauthen
testified that he saw M chael Jackson at church that norning and
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Appellant was heading to a gqgirlfriend’s house to obtain
Appellant’s own car. (Vv18, T.2764-70). V\hen Appellant and
M chael Jackson arrived at the victim s house, M chael Jackson
foll owed Appel |l ant as he entered the residence through a doorway
off the open garage. The two nmen entered the victims kitchen
and observed the victims wallet and car keys on the counter

(Vv18, T.2768-69). Appellant |Iooked into the living roomand cane
back and told M chael Jackson that there was “an old guy on the
couch, I'"mgoing to kill him” (V18, T.2773). At this point,
M chael told Appellant that he was | eaving and he |l eft the house
and wal ked hone. ' Appellant stayed inside the kitchen for an

unknown period of time before actually nmurdering M. Galli peau.

Clearly, there were discrepancies between the time franes
testified by several w tnesses. M. Cauthen testified that he
did not drop Appellant and M chael Jackson off until about 2:15
p. m The two nmen then had to walk 2.6 mles to the victinls

house. Jeslyn Wiitlock testified she saw M chael Jackson wal ki ng

M chael hel ped hi mclean up the church after the service. (V16,
T.2419-20). According to M. Cauthen, he gave Appellant and
M chael a ride to the Sunrise subdivision entrance and dropped
them off at approximately 2:15 p.m (V16, T.2421-22).

18Jeslyn Whitlock, a high school student who knew M chael
Jackson, testified that she saw him wal ki ng al one headed away
from the victims house at approximately 12:30 - 1:00 p.m
(V16, T.2429-34).
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away fromthe victim s house, presumably after Appellant told him
he pl anned on nmurdering M. Gallipeau, at 12:30 - 1:00 p.m In
his statement to police, Appellant clained that he did not even
arrive at the victims house until 7:00 p.m and did not commt
the crime until 9:00 or 10:00 p.m (V14, 1973). O her witnesses
testified that Appell ant showed up at Sean Sci pi 0o’s house dri vi ng
the victims car in the afternoon, possibly between 2: 00 and 4: 00
p.m (V14, T.2014; V15, T.2284-85). As the trial judge found,
no matter what tine line is considered accurate, the evidence
clearly showed that Appellant stayed inside the victim s kitchen
for an inordinate ampunt of time plotting the nurder. These
facts support the trial court’s finding that the nmurder was the
product of cool and calm reflection and not an act pronpted by
enmotional frenzy, panic or a fit of rage.

The evidence al so supports a finding that the nurder was
cal cul ated and evinced “hei ghtened” preneditation. Prior to the
mur der, Appel |l ant spoke of obtaining a car so he could drive to
New York. On the day of the murder, Appellant arranged to be
given a ride towards the victin s subdivision. After being
dropped off, Appellant had to walk 2.6 mles to the victims
house. Once inside the victim s house, Appellant announced his
plan to kill the victimto his friend. M chael Jackson then |eft

t he house and Appel |l ant stayed behind and conceal ed hinsel f and
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wat ched the victimthrough a reflection in a picture. This tine
al | owed Appellant the opportunity to reflect on the consequences
of his decision. Rather then sinply taking the car keys fromthe
kitchen counter and stealing the car, Appellant chose to
stealthily wait and nmurder the elderly victimby strangul ation.

As the trial court found, even when Appellant attenpted to
strangle the victim the death did not cone about easily or
qui ckly. Appellant first manually strangled the victim \When
this did not result in his i medi ate death, Appellant obtained a
towel and wapped it around the victinms neck. After this,
Appel | ant took the victims belt and wapped it around his neck
four times and exerted so nuch pressure that a small bone in the
victim s neck broke. Appellee submts that this evidence is nore
than sufficient to support the trial court’s finding that the
mur der was cal cul ated and denpnstrat ed hei ght ened preneditation.

See Reese v. State, 694 So. 2d 678 (Fla. 1997) (upholding a

findi ng of CCP when the defendant hid in the victim s house for
hours before raping and killing her by strangul ation).

Appel | ant next argues that the trial judge inproperly
doubl ed t he separate aggravators of pecuniary gain and during the
course of a robbery or burglary. “Ilnproper doubling occurs when
aggravating factors refer to the sanme aspect of the crine.”

Foster v. State, 679 So. 2d 747, 754 (Fla. 1996). I n Foster
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this Court addressed the defendant’s claimthat the trial court
erred in finding the aggravators of pecuni ary gain and during the
course of a felony (kidnapping). 1d. In upholding these two
aggravators, this Court noted that the evidence supported both
aggravators; the purpose of the kidnapping was not to rob the
victims. Ld. at 754-55. The defendant could have taken the
victims’ autonobile without kidnapping them but the victins were
ordered back into their vehicle and driven away. “Thus, it could
be concl uded beyond a reasonabl e doubt fromthe evi dence that the
ki dnapping had a broader purpose than just to provide the
opportunity to rob.” 1d. at 755.

Li kewise, in the instant case, the evidence supports a
findi ng that Appellant had a broader purpose in mnd than sinply
stealing the victinm s noney and car. The victim s wallet and car
keys were sitting on the kitchen counter in plain sight.
Appel | ant had the opportunity to steal the noney and take the car
while the victimwatched television in the living room |nstead,
Appellant waited in the kitchen planning the nurder. After
beati ng and strangling M. Gallipeau, Appellant stole his car and
noney and drove away, tossing the victinmis wallet in the street.
Because t he evi dence supports the two separate aggravators, this

Court should affirmthe trial court’s sentence. See also Monlyn

v. State, 705 So. 2d 1, 6 (Fla. 1997) (stating that court did not
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i mproperly doubl e aggravators of comm ssion during the course of
or attenmpt to conmt robbery or kidnapping and conmm ssion for
financial gain because evidence supported finding that defendant
comm tted nmurder while engaged in both robbery and ki dnappi ng);

Brown v. State, 473 So. 2d 1260, 1267 (Fla. 1985) (uphol ding

separate aggravators of during the comm ssion of a burglary and
for pecuniary gain where evidence established that defendant had
a broader purpose in mnd for burglary other than nere

opportunity for theft); but see Davis v. State, 604 So. 2d 794,

798 (Fla. 1992) (finding that court inproperly doubled
aggravators of murder conmmtted during the course of a burglary
and for pecuniary gain where purpose of burglary was for

pecuni ary gain); Canpbell v. State, 571 So. 2d 415, 418 (Fla.

1990) (“Comm ssion of a capital felony in the course of an arnmed
robbery and burglary, and for pecuniary gain should have been
counted as one, not two, factors, where the offense underlying
t he burglary was robbery.”).

Even if this Court finds that one of the above aggravators
were inproperly considered or doubled by the trial judge, the
State submts that the error was harm ess and did not contribute

tothe trial court’s inposition of the death penalty. Geralds v.

State, 674 So. 2d 96 (Fla. 1996); State v. DiGuilio, 491 So. 2d

1129 (Fla. 1986). In Geralds, this Court found that the trial
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court erred in finding that the <cold, calculated, and
prenmedi t at ed aggravat or was proven beyond a reasonabl e doubt, but
upheld the death sentence because there was no reasonable
i kel i hood of a |ife sentence being inposed under the facts of
that case. Ceralds, 674 So. 2d at 104-05. Specifically, the
court found two substantial aggravators and mtigation evidence
that the trial judge gave “little weight.” 1d. I n the case
at bar, the court found five aggravators and assigned “little
weight” to all of the mtigating factors. The court found that
the aggravating circunstances far outweighed the mtigating
factors and stated that “[e]ach one of the aggravating factors in
this case, standing alone, would be sufficient to outweigh the
m ni mal amount of mtigation that exists in this case.” (V3
R 364-65). Accordingly, even if this Court strikes any of the
chal | enged aggravators, the trial judge would have neverthel ess
| nposed the death penalty.

Appel | ant next argues that trial court abused its discretion
in assigning “little weight” to the statutory and nonstatutory

mtigating factors. This Court in Canpbell v. State, 571 So. 2d

415 (Fla. 1990), established relevant standards of review for
mtigating circunstances: Whether a mitigating circunmstance has
been established by the evidence in a given case is a question of

fact and subject to the conpetent substantial evidence standard,
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and the weight assigned to a mtigating circunmstance is within
the trial court’s discretion and subject to the abuse of

di scretion standard. See also Trease v. State, 768 So. 2d 1050,

1055 (Fla. 2000) (receding in part from Canpbell and hol ding
that, though a ~court nust consider all the mtigating
circunstances, it my assign “little or no” weight to a

mtigator); Kearse v. State, 770 So. 2d 1119, 1134 (Fla. 2000)

(observing that whether a particular mtigating circunstance
exi sts and the weight to be given to that mtigator are natters
within the discretion of the sentencing court).

In this case, the court found one statutory mitigator: the
age of Appellant at the tinme of the crine. (V3, T.353). The
court stated that Appellant was twenty years old at the tine of
the nmurder and was enotionally inmmature. However, the court
found that there was evidence in the record that showed
Appellant’s ability to work and socially interact in an
appropriate manner wth other nenmbers of the community.
Appellant has failed to establish an abuse of the court’s
discretioninfinding this mtigator and giving it little weight.

See Porter v. State, 429 So. 2d 293, 296 (Fla. 1983) (stating

t hat nere di sagreenent with the weight to be given to mtigating
evidence is an insufficient basis for challenging the sentence).

Al t hough Drs. Ei senstein and Gutman testified that Appell ant
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was enotionally immature, other evidence supports the trial
judge’s conclusion that Appellant interacted with others in an
appropriate manner. There was evidence presented that Appell ant
worked with his grandfather in his |awn business. In fact,
Appel | ant had worked at the victinis house on nmany occasions.
(V16, T.2499-50). Appellant also had nunerous friends in his age
group with whom he maintained a social relationship.

This Court has previously explained that "age is sinply a

fact, every nurderer has one." Echols v. State, 484 So. 2d 568,

575 (Fla. 1985). Furthernore, in Garcia v. State, 492 So. 2d
360, 367 (Fla. 1986), this Court noted that the defendant’s age
of twenty, w thout nore, was not significant mtigation. It is
only when the nurder is commtted by a mnor, that the mtigating
factor of age nust be found and given “full weight.” Ellis v.

State, 622 So. 2d 991, 1001 n.7 (Fla. 1993); see also Ranmirez v.

State, 739 So. 2d 568 (Fla. 1999) (stating that trial court erred
in not giving “full weight” to age mtigator when defendant was
only seventeen at time of nurder and evidence was unrebutted t hat
he was enotionally, intellectually and behaviorally immture),

cert. denied, 120 S. Ct. 970 (2000). In this case, the tria

judge was not required to give “full weight” to this mtigator
based on Appellant’s age of twenty. The State submts that the

court did not abuse its discretion in finding this mtigator and
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affording it little weight based on other evidence denonstrating
sone | evel of age-appropriate maturity.

Appel | ant next argues that the court abused its discretion
inrejecting the statutory nental mtigators of extrenme nental or
enmotional disturbance and the capacity of Appellant to appreciate
the crimnality of his conduct or to conformhis conduct to the
requi rements of |aw was substantially inpaired. As a corollary,
Appel | ant argues that the court erred in finding the nonstatutory
nmental mtigators and giving them little weight. The State
submts that the judge acted within its discretionin finding the
nonstatutory nmental mtigators and assigning themlittle weight
and in rejecting the statutory mtigators based on the nodifying

terns. See generally Johnson v. State, 660 So. 2d 637, 646-47

(Fla. 1995) (affirm ng death sentence where trial court found and
wei ghed nonstatutory nmental mitigation and expressly concl uded
that the evidence presented did not rise to the |evel of
statutory mtigation).

In rejecting the statutory nental nmitigator that Appell ant
was under the influence of extreme nmental or enotional
di sturbance, the trial judge stated that “[a]lthough sone
evidence was presented that showed the presence of nental and
enmotional disturbance, it did not rise to the | evel necessary to

convince the Court that the Defendant’s nental or enotional
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di sturbance was extrenme.” (V3, R 354). Likewise, in rejecting
the statutory nmental mtigating factor that Appellant’s capacity
to appreciate the crimnality of his conduct or to conform his
conduct to the requirenents of the law was substantially
i npai red, the court found that Appellant nay have “sonme slight
mental or enotional difficulties,” but these difficulties do not
rise to the |l evel of substantial inpairment. (V3, R 357-58).

In Cheshire v. State, 568 So. 2d 908, 912 (Fla. 1990), this

Court stated that Florida s capital sentencing statute requires
that enotional disturbance be “extrene.” However, it clearly
woul d be unconstitutional for the state to restrict the trial
court's consideration solely to “extrenme” enotional disturbances.
Id. Under the case |law, any enotional disturbance relevant to
the crime nmust be considered and wei ghed by the sentencer. |d.;

see also Jones v. State, 652 So. 2d 346 (Fla. 1995) (finding that

neither the judge nor the jury were restricted to considering
only “extreme” nmental or enotional disturbance).

In this case, both the judge and jury considered the
statutory nmental mtigators using the nmodifying terms and the
nonstatutory nental mtigators. Based on the evidence
I ntroduced, the court properly found that Appellant’s nenta
condition did not rise to the level to support a finding of the

statutory mtigators. This finding is supported by conpetent
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substanti al evidence. A trial court may reject a defendant’s
claimthat a mtigating circunmstance has been proven provided
that the record contains conpetent substantial evidence to

support the rejection. Ni bert v. State, 574 So. 2d 1059, 1062

(Fla. 1990).

Appel  ant presented evidence that showed the presence of
some nental and enotional disturbance, but it did not rise to the
| evel of “extreme” or “substantial.” Dr. Eisenstein testified
t hat Appellant suffered from a reading disability, attention
deficit disorder, and frontal | obe inpairnment, but admtted there
was a | arge degree of |eeway in determ ning Appellant’s |evel of
| mpai r ment . (V14-15, T.2131-55). Doctor Eisenstein also
conceded that Appellant was not intellectually deficient and
could be faking given his test scores on the Mnnesota
Mul ti phasic Personality Inventory (MWPI). (Vv1i4, T.2137; V15,
T.2169-79). Dr. Gutman di agnosed Appellant has having a |ow
grade depression and dependant personality, but did not diagnose
Appel  ant as having frontal |obe inpairment. (V17, T.2587-93).
Based on the entirety of the evidence presented, this Court nust
affirmthe trial court’s decision rejecting the statutory nental
mtigators.

Simlarly, this Cour t shoul d affirm the court’s

di scretionary decision to assign several nonstatutory nental
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mtigators “little weight.” Specifically, the court found that
Appel l ant suffers froma |learning disability, has frontal |obe
i mpai rment, and suffers from psychiatric disorders. The court
concluded that these conditions existed on some |evel, but did
not exi st in such a fashion or manner so as to i npact Appellant’s
behavi or or thinking. Because Appellant has failed to establish
that the trial court abused its sound discretion in affording the
nonstatutory nmental mtigators little weight, this Court should
affirm Appell ant’ s sentence.

Appel l ant al so makes a brief argunment that the court erred
in giving little weight to the following mtigators: (1) the
def endant’ s cooperation with the police;® (2) Appellant was
remor seful ; and Appel |l ant had an abusi ve and deprived chil dhood,
wherein his nother abandoned and neglected him  Appellant has
failed to show an abuse of the court’s discretion in assigning
these mtigators little weight.

Even if this Court finds that the trial judge erred in

rejecting the statutory nental mtigators or in failing to assign

YContrary to Appellant’s assertions, this mtigator was not
“firmy established” and was not given little weight. |In fact,
the trial judge specifically rejected this mtigator based on
the evidence that Appellant gave deceptive statenents to |aw
enf or cenent . As the court properly concluded, a false
confession cannot be considered as cooperation wth [|aw
enforcenent. (V3, R 359-60). The rejection of this mtigator
is clearly supported by conpetent, substantial evidence.
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t he proper weight to the challenged mtigators, this Court should
find the error harm ess. As previously noted, there are five
substanti al aggravators present and only slight mtigation. As
the trial judge stated in its sentencing order, each one of the
aggravating circumst ances, standi ng al one, woul d be sufficient to

out wei gh the m nimal anmpbunt of mitigation present in this case.

Furthernore, when conpared with other capital cases, it is
clear that Appellant’s case is one of the nobst aggravated and
| east mtigated cases. This Court has previously stated that its
proportionality review does not involve a recounting of
aggravating factors versus mtigating circunstances but, rather,
conpares the case to simlar defendants, facts and sentences.

Tillman v. State, 591 So. 2d 167 (Fla. 1991). In conducting the

proportionality review, this Court conpares the case under review
to others to determne if the crinme falls within the category of

both (1) the nost aggravated, and (2) the least mtigated of

murders. Alneida v. State, 748 So. 2d 922, 933 (Fla. 1999).

A review of the facts established in the instant case
denonstrates the proportionality of the death sentence i nposed.

See Rose v. State, 26 Fla. L. Wekly S210 (Fla. Apr. 5, 2001)

(uphol di ng death sentence where there were four aggravators and

a nunber of nonstatutory mtigators); Mansfield v. State, 758 So.
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2d 636 (Fla. 2000) (upholding death sentence where two
aggravators, heinous, atrocious, or cruel and crime committed
during the commi ssion of a sexual battery, outweighed five

nonstatutory mtigators); Way v. State, 760 So. 2d 903 (Fla

2000) (finding death penalty sentence proportionate when court
found three aggravating circunstances, two statutory mtigators

and seven nonstatutory mtigating factors), cert. denied, 148 L.

Ed. 2d 975 (2001). The circunstances of this nmurder conpels the
i nposition of the death penalty. Accordingly, this Court shoul d

affirmthe trial court’s sentence.
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CONCLUSI ON

In conclusion, Appellee respectfully requests that this

Honorable Court affirmthe trial court’s sentence.
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