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PRELI M NARY STATEMENT

Petitioner, JOHN NOBLE, was the defendant in the Crim nal
Division of the Nineteenth Judicial Grcuit, in and for St. Lucie
County, Florida, and the Appellant in the Fourth District Court of
Appeal . Respondent was the prosecution at the trial |evel and the
Appellee in the Fourth District.

In this brief, the parties will be referred to herein as they
appear before this Honorable Court, and Respondent may also be
referred to herein as the “state” or “prosecution.” Reference to
the pleadings will be by the synbol *“R " reference to the
transcripts will be by the synbol “T.”

All enphasis in this brief is supplied by Respondent unless

ot herwi se i ndi cat ed.

STATEMENT OF THE CASE AND FACTS

Respondent accepts Petitioner’s statenents of the case and

facts for purposes of this appeal.

STANDARD COF REVI EW

The constitutionality of a sentencing statute is reviewed de

novo. United States v. Rasco, 123 F.3d 222, 226 (5th Gr. 1997);

United States v. Quinn, 123 F.3d 1415, 1425 (11th Cr. 1997).

[
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SUMVARY OF THE ARGUMENT

Il ssue | - The Act is constitutional. The Act does not violate the
separation of powers doctrine.
| ssue Il - The Act does not violate equal protection, because the
Act is rationally related to a legitimate state interests of
puni shing recidivists nore severely than first tine offenders.
I ssue I'll - The Act does not unlawfully restrict plea bargaining.
| ssue IV - The Act does not violate the prohibition against cruel
and unusual puni shnent because mandatory, determ nate sentencingis
not cruel or unusual.
| ssue V - The Act is not anbi guous or vague.
| ssue VI- The Act does not viol ate substantive due process because
prosecutorial discretion in seeking statutory mandatory m ni num
sentences do not pose due process concerns.

ARGUNMENT

ISSUE T

THE PRISON RELEASEE RE-OFFENDER PUNISHMENT ACT
DOES NOT VIOLATE THE SEPARATION OF POWERS CLAUSE.

Petitioner asserts the trial court erred in sentencing him
pursuant to the Prison Rel easee Re-offender Punishnment Act (PRRPA
or the Act), because the Act is unconstitutional for several
reasons. Specifically, he argues the act delegates legislative
authority to establish penalties for crinmes and judical authority
to inpose sentences to the state attorney as an official of the

executive branch. The state disagrees.

C:\Supreme Court\05-24-01\00-555ans.wpd _2



It is well established that legislative acts are strongly

presuned constitutional. See State v. Kinner, 398 So.2d 1360, 1363

(Fla. 1981). Courts should resolve every reasonabl e doubt in favor

of the constitutionality of a statute. Florida League of G ties,

Inc. v. Admnistration Comin, 586 So.2d 397, 412 (Fla. 1st DCA

1991). An act shoul d not be decl ared unconstitutional unless it is

determ ned to be invalid beyond a reasonabl e doubt. Todd v. State,

643 So.2d 625, 627 (Fla. 1st DCA 1994). The party attacking a
statute has the burden to establish that the statute is

unconstitutional. State v. Sobieck, 701 So.2d 96, 104 (Fla. 5th

DCA 1997); MElrath v. Burley, 707 So.2d 836 (Fla. 1st DCA 1998).

Contrary to petitioner’s argunent, the statute does not renove
the judge’s ultinate discretion to inpose sentence, nor does it
i nfringe upon t he constitutional di vi si on of t hese
responsibilities. As the Fourth District has done, this Court nust
construe the statute in a way that reserves sone discretion in the
trial court for sentencing, by interpreting section 775.082(8)(d)1.
as placing responsibility with the judge to make findings of fact
and exercise its discretion in determning the application of an

enuner ated exception to the nmandatory sentence. See Rollinson v.

State, 743 So.2d 585 (Fla. 4th DCA 1999); State v. Cotton, 728

So.2d 251 (Fla. 2d DCA 1998).
The Florida | egi slature passed the PRRPA in 1997. Ch 97-239,

Laws of Florida. The Act, codified as 8775.082(8), Fla. Stats

(99
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(1997). The statute differentiates based on the seriousness of the
current crimnal offense. Only a defendant who commts a felony
puni shable by life receives a sentence of |[ife without parole. A
def endant who commts a third degree fel ony serves a mandatory five
year sentence. The penalty a reoffender receives varies with the
degree of the current offense. The statute prescribes mandatory
sent ences under specified conditions with specific exceptions.

A. Mandatory Sentencing Statutes

Mandat ory sentencing statutes are comonpl ace t hroughout the
United States. Florida has nunerous mandatory m ni num sentences
and mandatory life wthout parole offenses, such as under the
trafficking statute, 8893.135, Fla. Stat. (1997), and the statute
proscribing possession of a firearm during certain felonies,
§775.087, Fla. Stat. (1997).

Under the PRRPA, a rel easee who commts a third degree fel ony
serves a mandatory m ni num of five years; a releasee commtting a
second degree felony serves a mandatory mninmum of 15 years; a
rel easee commtting a first degree felony serves a nmandatory
m ni mum of 30 years. The Legislature has sinply added prison
rel easee reoffenders to the category of offenses for which
mandat ory m ni nrum puni shnent is dictat ed.

I ndeed, Florida already has mandatory life wthout parole
sentencing for certain offenses, i.e., mandatory life w thout

parole sentence for several types of trafficking offenses,

FN
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8893.135, Fla. Stat. (1997), and for capital felonies including
capital sexual battery, 8775.082(1), Fla. Stat. (1997). These are,
in effect, ‘one strike and you' re out’ |aws. Mandatory life
W t hout parole for a reoffender who commts a felony punishabl e by
life within three years of release fromprison is sinply another
exanpl e of the | egislature’s proper exercise of its constitutional
authority to prescribe punishnents for crimnal offenses and to
i ncrease those punishnments for recidivists.

B. Recidivist Statutes

The Suprene Court has recognized that states have a valid
interest in punishing recidivists nore severely where their
repeated crimnal acts show an incapacity or refusal to followthe
norns of society as established by its crimnal law. Rumel v.
Estelle, 100 S.C. 1133, 1140 (1980). Included within this
interest is the authority to inpose life inprisonnment on those
recently incarcerated who return to cri nme upon rel ease because t hey
have denonstrated that even i npri sonnent does not prevent themfrom
commtting serious offenses. Id. The goal of such legislation is

i ncapaci tati on. United States v. Washington, 109 F.3d 335, 337

(7th Gr. 1997). Various |legislatures, dealing with of fenders who
recommt offenses shortly after release fromprison, recogni ze the
inability of tenmporary inprisonnent to deter repeat offenders and
have provided for life inprisonnment for such offenders. [d.

There are strong policy arguments in favor of mandatory

|
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m ni mum sentencing. United States v. Harris, 165 F.3d 1277 (9th

Cr. 1999). As Judge Kozinski noted in his dissent: “our bitter
nati onal experience wth revolving-door justice shows that
rehabilitation is both hard to achieve and extrenely difficult to
detect”; “[r]ational, noral |awmkers could well conclude that
people who conmt violent crimes are so unlikely to be
rehabilitated - and so likely to victim ze innocent people - that
| ocking themup for a very long tinme, perhaps for good, is the only
way to secure our safety.” Further, observed that nandatory
m ni mum sentences were not adopted as a matter of political
expedi ency; rather, Congress carefully over many years, considered
the views of a wide variety of experts and concluded that giving
sentenci ng judges discretion in setting the punishnent for certain
violent crinmes does not serve the interests of our society. See

Bonin v. Calderon, 59 F.3d 815, 850-51 (9th G r. 1995).

C. The Federal ‘Three Strikes’ Statute

The federal governnent has al so passed a true three strikes
statute, under which the mandatory penalty for a third offenses is
l[ife inprisonnment wthout parole. 18 U S. C  83559. A federal
prosecutor has the discretionary authority to charge or not charge
under the statute, but the sentencing court has no discretion;

sentences are mandatory. United States v. Farner, 73 F.3d 836, 840

(8th Gr. 1996). Mdst inportantly, the constitutionality of the

federal law has been wupheld against separation of powers

EN
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chal | enges. US v. Rasco, supra; US. v. Washington, supra,;

United States v. Prior, 107 F.3d 654 (8th Cr. 1997); U.S. V.

Far ner, supra;.

D. Operation of Florida’s Prison Releasee Reoffender Statute

Al t hough the district courts addressing the Act all agree that
if the prosecutor seeks PRRPA sanctions, the defendant qualifies,
and none of the exceptions contained in the statute apply, the
trial court nust inpose the mandatory mninmum there is significant
di sagreenent anong the courts regarding sentencing if one of the
exceptions in the statute is present. Three district courts have
hel d that the prosecutor has the discretion to determne if one of
t he exceptions applies and two district courts have held that the

trial court has the discretion. See Cowart v. State, 24 Fla. L.

Weekly D1085 (Fla. 2d DCA April 28, 1999)(trial court has

“exception discretion”; conflict certified McKnight v. State, 727

So.2d 314 (Fla. 3d DCA 1999), and Wods v. State, 740 So.2d 20

(Fla. 1st DCA 1999)).

For the follow ng reasons, the state submts that the better
reading is that the prosecutor has discretion to apply the
exceptions. |If the prosecutor finds that there are no exceptions
applicable and seeks reoffender sentencing, the trial court is
obligated to inpose the mandatory m ninum sentences. In so
arguing, the state relies on both the plain neaning of the statute

and on the legislative history of its enactnment. Inportantly, the

|
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| egislature has itself resolved the controversy by enacting
provi sions which explicitly limt the discretion to the prosecutor.

First, operation of the statute is mandatory. Both the
statute’s plain |anguage and the expressed |egislative findings
support the position that the statute requires nmandatory
sentencing. The statute plainly states: if a rel easee neets the
criteria he should be punished to the fullest extent of the |aw
8775.082(8)(d)1, Fla. Stat. (1997). In the whereas clause, the
| egi sl ature stated:

recent court decisions have nandated the early rel ease of
violent felony offenders and

* * *

the Legislative finds that the best deterrent . . . is
to require that any releasee who commts new serious
felonies nust be sentenced to the maxinmum term of
incarceration . . . and nust serve 100 percent of the

court-inposed sentence.

Ch. 97-239, Laws of Florida.

The I egi slative history of the statute is consistent with this
plain nmeaning: clearly, both the Senate and the House intended
PRRPA sanctions to be nmandatory penalties. The Senate Staff
Anal ysis states: “These provisions require the court to i npose the
mandatory mnimum term if the state attorney pursues sentencing
under these provisions and neets the burden of proof for
establishing that the defendant is a prison rel easee reoffender.”
The Senat e anal ysi s unequi vocally provides that if the court finds

by a preponderance of the evidence that the defendant qualifies, it

loo
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has no discretion and must inpose the statutory maxi num CS/ SB

2362, Staff Analysis 6 (Apr. 10, 1997). The House Bill Research
and Econom c I npact Statenent says: “this bill is distinguishable
fromthe habitual offender statute inits certainty of punishment,
and its mandatory nature” and notes that: “a court may decline to
i npose a habitual or habitual violent offender sentence.” CS/ HB
1371, Bill Research and Econom c | npact Statenment (April 2, 1997).
The House Statenent declares: “[u]lpon the court finding, by a
preponderance of the evidence, that the proper show ng has been

made, the court nust inpose the prescribed sentence.”

I n McKnight, supra, the Third District, relying on the plain

| anguage of the statute and a review of the legislative history of
the statute, held the operation of the statute is mandatory. If a
defendant qualifies as a reoffender, the trial court nust inpose
PRRPA sanctions. The Court found that “it is absolutely clear that
the statute in question provides no room for anything other than
the indicated penalties”". |In Wods, the First District found the
statute’s “clearly expressed intent” was to renove substantially
all sentencing discretion from trial judges in cases where the
prosecut or seeks PRRPA sentencing. Thus, the statute creates a
mandat ory m ni num sentence which the trial court nust inpose once
it determnes the defendant qualifies as a PRRPA of fender.

Wil e the statute creates a mandatory m ni numsent ence schene,

it does allow sonme discretion not to classify a crimnal as a

o
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reof f ender, who otherw se qualifies PRRPA treatnent if one or nore
of the exceptions are net. There are four exceptions to the
statutory mandatory penalties; 8775.082(8)(d) (1), provides:

It is the intent of the Legislature that offenders

previously rel eased fromprison who neet the criteriain

paragraph (a) be punished to the fullest extent of the

| aw and as provided in this subsection, unless any of the

foll ow ng circunstances exist:

a. The prosecuting attorney does not have sufficient

evi dence to prove the highest charge avail abl e;

b. The testinony of a material w tness cannot be obtai ned;

c. The victimdoes not want the offender to receive the

mandatory prison sentence and provides a witten

statenent to that effect; or

d. O her extenuating circunstances exi st which preclude

the just prosecution of the offender.

Petitioner asserts the trial judge, not the prosecutor, has
the discretion to determne if one of the four exceptions is
present and, furthernore, that any anbiguity in the statute nust be
interpreted to give this discretion to the judge to avoid
separation of powers concerns. Contrary to this assertion, it is
clear from the plain |anguage of the Act and its |egislative
hi story that such discretion was intended to extend only to the
prosecutor, not the trial court.

In Cotton, supra, the court concluded the trial court retained

sent enci ng di screti on when the record supports one of the statute’s
exceptions. The state argued the prosecutor, not the judge, had
the discretion to determne the applicability of the four
ci rcunst ances. The Cotton Court reasoned that because the

exceptions involve fact-finding, and because fact-finding in
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sentencing has historically been the prerogative of the trial
court, the judge, not the prosecutor, has the discretion to
det erm ne whet her one of the exceptions applies. The Cotton Court
stated: “[h]ad the | egislature wished to transfer this exercise of
judgnent to the office of the state attorney, it woul d have done so
i n unequi vocal terns.”

By contrast, in MKnight, supra, the court held that the

prosecutor, not the trial court, has the discretionto determne if
any of the four exceptions contained in the statute apply. The
fact-finding connected with the exceptions has either already been
done at trial, or is a matter for the prosecutor. The prosecutor,
not the trial court, has the discretion to determ ne whet her one of
the exceptions applies. The Third District acknow edged, but
di sagreed with, the Second District’s decision in Cotton.

I n Wbods, supra, the court held that the prosecutor not the

trial court has exception discretion. The court stated: “it is
clear fromthe plain | anguage of the Act, read as a whole, that
such discretion was intended to extend only to the prosecutor, and
not to the trial court.” The Wods court added the |egislative
history of the statute contained in the House and Senate reports
al so supported the conclusion that the prosecutor has sole
di scretion under the statute.

The Fifth District joined the Third D strict and First

District’s position. In Speed v. State, 732 So.2d 17 (Fla. 5th DCA
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1999), the court held that the prosecutor, not the judge has the
di scretion based on the plain nmeaning of the statute and its
| egi sl ative history.

In State v. Wse, 744 So.2d 1035 (Fla. 4th DCA 1999), the

court, agreeing with the Second District’s reasoning in Cotton,
held the discretion to determ ne whether one of the exception
applies was the judge’'s. The Court reasoned it was the function of
the state attorney to prosecute and upon conviction seek an
appropriate penalty or sentence but it is the function of the trial
court to determne the penalty or sentence to be inposed. The
court stated that “section 775.082(8) is not a nodel of clarity and
may be susceptible to differing constructions” and relying on the
rule of lenity construed the section to the accused's favor.

Thus, the First, Third, and Fifth D stricts have held
exception discretion is the prosecutor’s. But the Second and
Fourth Districts have held that the discretionrests wwth the tri al
courts. Neither the Second District’s opinion in Cotton, nor the
Fourth District’s opinion in Wse, however, account for the
| egi sl ative history of the statute.

The | egislature has now specifically addressed the general
issue with respect to whom may exercise discretion, and it has
removed any doubt as to which of the district courts’ opinions
accurately reflect legislative intent: the First, Third and Fifth

District Courts are correct. The clarifying anmendnent to the PRRA
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statute contains the phrase unless “the state attorney determ nes

t hat extenuating circunstances exi st” which replaced the prior four
exceptions. Ch. 99-188, Laws of Fla.; CS/HB 121. The statute now
clearly states that it is the prosecutor, not the judge, who has
the discretion to determne if extenuating circunstances exist.
For consistency and uniformty, the state suggests that this
subsequent anendnent should be applied to the statute as it
originally existed.

When, as here, a statute is anended soon after a controversy
arises on its neaning, “a court may consider that anmendnent as a
| egislative interpretation of the original law and not as a

substantive change thereof. [cites omtted]” Lowy v. Parole and

Probation Comin, 473 So.2d 1248, 1250 (Fla. 1985); Kaplan V.

Pet erson, 674 So.2d 201, 205 (Fla. 5th DCA 1996); United States v.

Innie, 77 F.3d 1207, 1209 (9th G r. 1996). darifying anendnents to

sentencing statutes apply retroactively. United States v. Thonas,

114 F.3d 228, 262 (D.C. Cr. 1997); United States v. Larson, 110

F.3d 620, 627 n.8 (8th Cr. 1997); United States v. Scroggins, 880

F.2d 1204, 1215 (11th Gr. 1989).

The legislature has done exactly what the Cotton court
suggested it do. The |l egislature has, in unequivocal terns, stated
that the prosecutor has the discretion, not the trial court.
Hence, the reoffender act operates as a typical nandatory m ni mum

sentencing statute, where the prosecutor, rather than the judge,
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has the discretion to determ ne whether one of the exceptions
applies. Because the statute operates in this nmanner, the state
wll address both the separation of powers challenge and the
i nproper del egation claim

1l. Separation of Powers - Federal Constitution

Unlike Florida s Constitution, the Federal Constitution does
not contain an explicit separation of powers provision. Rather,
the federal separation of powers doctrine is inplicit. Separation
of powers principles are intended to preserve the constitutional
system of checks and bal ances built into the tripartite Federa
Governnent as a saf eguard agai nst the encroachnent of one branch at

t he expense of the other. Buckley v. Valeo, 96 S.C. 612 (1976).

First, the federal separation of powers doctrine has been
incorporated intoterritories, it has not been i ncorporated agai nst

the states. Smth v. WMagras, 124 F.3d 457, 465 (3d Cr. 1997)

citing, Springer v. Governnent of the Philippine Islands, 277 U S.

189, 199-202 (1928). Nothing a state legislature enacts can
possi bly violate the federal separation of powers doctrine. Thus,
for exanple, if Wom ng decided to create a parlianmentary system of
government in which the executive and |egislative branches were
conbined into one, the federal constitution would have nothing to
say about such a choi ce.

Moreover, using the federal separation of powers doctrine

merely as analogous authority, this type of prosecutorial
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di scretion does not violate separation of powers principles. The
pl enary power to create and define crimnal offenses and to
prescribe punishnment is the legislature’s. The | egi sl ature has the
constitutional authority to prescribe crimnal punishnents w thout
giving the executive or judicial branches any sentencing

di scretion. Chapman v. United States, 500 U. S. 453, 467 (1991).

The Suprene Court has recogni zed t hat “Congress, of course, has the
power to fix the sentence for a federal crime, and the scope of
judicial discretion with respect to a sentence is subject to

congressional control.” Mstretta v. United States, 488 U S. 361

364 (1989). I ndeed, at the tinme the Constitution and Bill of

Ri ghts were adopted, nandatory sentences were the norm U.S. V.

Washi ngt on, supra. There is no constitutional requirenment of

i ndi vi dual i zed sentencing. United States v. Oxford, 735 F.2d 276,

278 (7th Gr. 1984). No violation of the separation of powers
doctrine occurs if the |egislature establishes mandatory m ni nuns
with no sentencing discretion given to the judge because the
determ nation of penalties is a legislative function. Thus, as
here, there is no violation of the separation of powers clause
raised by the legislature establishing a nmandatory sentencing
schene.

The federal three strikes | aw, which contains a nmandatory life
W thout parole provision for certain offenses, has wthstood

separation of powers challenges. In Rasco, supra, the court held
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that the three-strikes law did not violate separation of powers
doctri ne. Rasco argued that because the |aw renoves sentencing
discretion from the judge and vests it with the prosecution, it
viol ates the doctrine of separation of powers. Rasco asserted that
judicial discretion in sentencing was “essential to preserve the
constitutionally required fundanental fairness of the crimna
justice system” The Fifth Grcuit noted that while the judiciary
has exercised varying degrees of discretion in sentencing
t hroughout the history of this country’s crimnal justice system
it has done so subject to congressional control. Because the power
to prescribe sentences rests ultimately wwth the | egi sl ative branch
of the governnent, the mandatory nature of the sentences did not

violate the doctrine of separation of powers. See United States v.

Wcks, 132 F.3d 383 (7th Gr. 1997), cert. denied, 118 S. C. 1546

(1998) .

Here, petitioner has failed to showthat the PRRPA' s nandat ory
sentencing schene is any different fromany other. Al nmandatory
sentences strip the court of the power to sentence below the

mandatory sentence. State v. Ross, 447 So.2d 1380 (Fla. 4th DCA

1984). The PRRPA is a mandatory m ni num sentence |ike any other
mandatory m ni mum Mandatory sentences do not viol ate separation
of powers principles. The PRRPA does not present separation of
powers problens, and is constitutional.

2. Delegation of Constitutional Authority
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Wil e the nondel egation doctrine and separation of powers
cl auses are closely related, they are not precisely the sane. In a
del egation issue, one branch of governnent has delegated all or
part of its constitutional authority to anot her branch; whereas, in
a pure separation of powers issue, one branch of governnent
i nfringes on the powers of another branch. Here, petitioner argues
that the legislature has inproperly delegated its power to
determ ne the crimnal penalty to the executive branch prosecutor.

A sentenci ng schene that invol ves prosecutorial discretionis

not unconstitutional. Oyler v. Boles, 368 US. 448 (1962).

Prosecutors routinely make chargi ng and sentenci ng deci sions that
significantly affect the length of tinme a defendant will spend in
jail. Such discretion is inherent in their executive role of
enforcing the laws, and does not violate the nondelegation
doctri ne.

In Wade v. United States, 504 U S. 181, 185 (1992), the

Suprene Court held that a prosecutor’s refusal to file a notion for
a downward departure is subject to judicial review only where the
def endant can nmeke a substantial showing that the decision was
based on an unconstitutional notive such as race or religion.
Under the federal sentencing guidelines, a district court may
i npose a downward departure from an ot herw se nmandat ory sentence
only if the governnment files a notion stating that the defendant

has provi ded substantial assistance. Congress conferred upon the
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governnment the discretion for recommending a departure from
sentencing guidelines due to a defendant’s assistance. The
government has the power, but not the duty, to file a notion when
t he def endant has assisted, thereby | eaving t he deci si on of whet her
to file a notion in the sole discretion of the governnent. Wde,
504 U.S. at 185. Thus the decision to dowwardly depart from a
mandat ory sentence for substantial assistance is the prosecutor’s,

not the district court’s deci sion. Mstretta, supra.

In U.S. v. Washi ngton, supra, the court held that the federal

three strikes |law does not offend principles of separation of
powers by giving the prosecutor too much power over the sentence or
the due process clause by giving the judge too little. Neither
prosecutorial discretion, nor mandatory sentences pose constitu-
tional difficulties. The court observed that if a person shoots
and kills another, the prosecutor may charge anything between
carel ess handli ng of a weapon and capital nurder. The prosecutor’s
power to pursue an enhancenent under the federal three strikes |aw
is no nore problematic than the power to choose between of fenses
with different maxi num sentences.

In US. v. Prior, supra, the court rejected a separation of

powers challenge to the federal three strikes law. Prior clained
that the prosecutor’s exclusive power to reconmend that a nandatory
m ni mum not be inposed, usurped the judicial sentencing function.

Id. at 660. The court stated that the requirenent that the
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prosecutor nake the notion “is predicated on the reasonable
assunption that the governnment is in the best position to supply
the court with an accurate report of the extent and effectiveness
of the defendant’s assistance.”

In United States v. Cespedes, 151 F.3d 1329 (11th Cr. 1998),

the court held a nmandatory mninum statute does not
unconstitutionally delegate |egislative power to the executive

Cespedes was convicted of a drug offense. The prosecutor filed a
notice that Cespedes had a prior drug conviction, pursuant to 21
US C 8851, which had the effect of increasing the m ninmm
permtted sentence by ten years. Cespedes argued that the statute
was an unconstitutional del egation of legislative authority to the
executive branch because it placed in the hands of the prosecutor
unbridled discretion to determine whether or not to file a
sent enci ng enhancenent notice w thout providing any intelligible
principle to guide that discretion. Rejecting that argunent, the
court reasoned that the power that prosecutors exercise under the
statute is anal ogous to their classic charging power. The court
not ed that such prosecutorial discretionis an integral feature of

the crimnal justice systemquoting United States v. LaBonte, 520

U S 751 (1997). Thus, nmandatory sentencing statutes that contain
escape provisions controlled by the prosecutor are not an i nproper
del egation of the legislature’s power to the executive branch.

3. The Florida Constitution
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The separation of powers provision of the Florida
Constitution, Article Il, 83, provides:

Branches of CGovernnent.--The powers of the state

governnment shall be divided into | egislative, executive

and judicial branches. No person bel onging to one branch

shal | exercise any powers appertaining to either of the

ot her branches unl ess expressly provi ded herein.
The | egi sl ature, not the judiciary, prescribes maxi rumand m ni num

penalties for violations of the law State v. Benitez, 395 So.2d

514, 518 (Fla. 1981). By enacting the PRRPA, the |egislature has
constitutionally circunscribed the trial court’s authority to
sentence individually; however delegation of authority is a
relatively new phenonenon. Hi storically, nost sentencing was
mandatory and determ nate. The power to set penalties rests with
the legislature, and it may renove all discretion fromthe tria
courts. Because the legislature is exercising its own constitu-
tional authority to prescribe m ni num and maxi mum sentences there
cannot, by definition, be a separation of powers or nondel egation
problem Mandatory sentencing statutes have wi thstood all manner
of constitutional challenges, including separation of power
chal | enges.

Florida courts have addressed separation of powers chall enges
to mandatory sentencing schenes and prosecutorial discretion
cl ai ns. This Court has repeatedly rejected assertions that
mandat ory sentences are an i nperm ssi bl e | egislative usurpation of

executive or judicial branch powers. Onens v. State, 316 So.2d 537
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(Fla. 1975); Dormney v. State, 314 So.2d 134 (Fla. 1975); Scott v.

State, 369 So.2d 330 (Fla. 1979).

I n Lightbourne v. State, 438 So.2d 380 (Fla. 1983), this Court

hel d that the penalty statute did not violate separation of power
principles. Lightbourne clainmed that 8775. 082 was unconstituti onal
and infringed on the judiciary powers because it elimnated
judicial discretion in sentencing by fixing the penalties for
capital felonies. 1d. at 385. Characterizing this claim as
“clearly msplaced”, this Court noted that the constitutionality of

this section had been repeatedly upheld. 1d. citing Antone v.

State, 382 So.2d 1205 (Fla. 1980); Alvord v. State, 322 So.2d 533

(Fla. 1975); State v. Dixon, 283 So.2d 1 (Fla. 1973). This Court

al so reasoned that the determnation of nmaximum and m ni mum
penalties is a matter for the | egislature and noted that only when
a statutory sentence is cruel and unusual on its face my a
sentencing statute be challenged as a violation of the separation

of powers doctrine. Sowell v. State, 342 So.2d 969 (Fla. 1977).

In Young v. State, 699 So.2d 624 (Fla. 1997), this Court held

that a trial court nmay not initiate habitual offender proceedi ngs.
Rat her, the determ nation to seek such a classification is solely

a prosecutorial function. The judge in Young, sua sponte initiated

habi tual offender proceedings and sentenced the defendant as a
habi tual of f ender. This Court held that the trial judge, by

declaring its intent to initiate habitualization proceedings
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agai nst a defendant, becane an arm of the prosecution thereby
vi ol ating the separation of powers doctrine. This Court found that
to permt a trial court to initiate habitual offender proceedings
woul d blur the lines between the prosecution and the independent
role of the court, and held only the prosecutor may initiate
habi t ual of f ender proceedi ngs.

This Court noted an additional problemwi th allow ng the trial
court to initiate habitual offender classification - it underm nes
the legislative intent which requires the state to develop fair,
uniform and inpartial criteria for determ ni ng when such sancti on
will be sought. An executive branch prosecutor is capable of
devel opi ng standard, consistent policies to ensure that they are
followed, and to report on the outconme of those policies to the
| egi sl ative branch. A court, on the other hand, acting through
i ndi vi dual judges on individual cases is inherently incapable of
formul ating firmpolicies which can be i nposed by all judges, under
all circunstances. Allow ng judges to sua sponte initiate habitual
of f ender proceedi ngs woul d all owthemto habitualize defendants who
woul d not qualify under the state attorney’s criteria. This, in
turn, would Ilead to inconsistencies in habitual offender
sentencing, which the |Iegislature obviously sought to avoid by
requi ring the devel opnent of prosecutorial criteria.

In Wods, the court held that the PRRPA does not violate

Florida s strict separation of powers provision. Wods argued t hat
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the statute deprived the judiciary of all sentencing discretion and
pl aced that discretion in the hands of the prosecutor who is a
menber of the executive branch. The Wods Court rejected this
argunent because the power to prescribe punishnent for crimna
offenses lies with the legislature, not the judiciary. The court
reasoned that decisions whether and how to prosecute, and whet her
to seek enhanced punishnment rest wthin the sphere of
responsibility relegated to the executive, and prosecutors possess
conplete discretion with regard to these decisions. By vesting in
state attorneys the discretion to decide who should be punished
pursuant to the Act, the legislature has done nothing nore than
recogni ze that such a role is, constitutionally, one which lies
within the sphere of responsibility of the executive branch.
Neverthel ess, the First District certifiedthe separation of powers
issue to this Court as a question of great public inportance
because of the “sonmewhat troubling |anguage” in prior decisions
suggesting that depriving courts of all discretion in sentencing
m ght violate the separation of powers cl ause.

In Turner v. State, 745 So.2d 351 (Fla. 1st DCA 1999), the

court held that the subsection allow ng deference to the victins

wi shes did not violate the separation of powers clause, noting that

the subsection did not give the victim any “veto” power. A
prosecutor may still seek PRRPA sanctions, even if the victim
requests | eniency. The subsection nerely reflects the
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| egi slature’s intent that the prosecutor give consideration to the
victims preferences in his decision regarding whether to seek
PRRPA sanctions or not. Furthernore, as the court reasoned, the
separation of powers clause concerns the relationship anong the
branches of governnent. The clause sinply does not apply to
victinms because victins are not a branch of governnent.

In Gay v. State, 742 So.2d 805 (Fla. 5th DCA 1999), the court

held that the statute did not inproperly delegate to the
prosecutor, nor did it violate the separation of powers doctrine.
The court concluded that the statute was no different from other
mandat ory sentencing statutes and that the power to set penalties
was the legislature’s. The court in Gay adopted the reasoni ng of
the Third District in MKnight.

The dissent in Gay argued that the statute violates both the
federal and state separation of powers doctrine. The state
subm ts, however, that the dissent is incorrect regardi ng the scope
of the federal separation of powers doctrine. First, as previously
di scussed, a state |law cannot violate the federal separation of
powers doctrine because the federal doctrine does not apply to the
states. Furthernore, federal courts have upheld simlar grants of
sentencing discretion to prosecutors, and held that federal
prosecutors may be granted this type of sentencing discretion
w t hout violating the federal separation of powers doctrine. Judge

Sharp’s di ssent does not cite any federal case for the proposition
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that such prosecutorial discretion in sentencing violates the
federal separation of powers doctrine, nor does she distinguish the

numerous federal cases holding to the contrary. See U.S. V.

Cespedes, supra; U.S. v. Washington, supra; U.S. v. Prior, supra.

Additionally, the dissent did not discuss or distinguish the
hol di ngs in Wods or in MKnight.

Rat her than di scussing these two Florida cases, Judge Sharp
di scusses the law in New Jersey and California and State v.
Lagares, 601 A 2d 698 (N. J. 1992). The Largares court required
that the state Attorney GCeneral, an executive branch officer,
promul gate guidelines and that prosecutors state on the record
their reasons for seeking enhanced sentencing, so as to prohibit
prosecutors from arbitrarily and capriciously exercising their
di scretion. Once the guidelines were established, the New Jersey
Suprene Court upheld the statute against a separation of powers

chal lenge. State v. Kirk, 678 A 2d 233, 239 (N.J. 1996). The

PRRPA, which requires the prosecutor to give witten reasons for
failing to seek PRRPA sanctions and allows both |egislative and
judicial review of these witten reasons, which are stored in a
central location to prevent prosecutors from arbitrarily and
capriciously exercising their discretion, is 1in substantial
conpliance with the | aw of New Jersey.

Judge Sharp al so states that: “sentencing is traditionally the

function of the judiciary”. However, as previously noted, broad

C:\Supreme Court\05-24-01\00-555ans.wpd 2 5



discretion in sentencing is a relatively recent devel opnent;
prosecutors traditionally and constitutionally have had the power
to influence a trial court’s sentencing discretion by charging
deci sions by neans such as plea bargains, nolle prosequi, and
failing to file a notice of habitualization. Judge Sharp s basic
premse, i.e., that the trial court nust have discretion in
sentencing, is neither currently the lawnor historically accurate.

Petitioner’s reliance on London v. State, 623 So.2d 527, 528

(Fla. 1st DCA 1993), and State v. Meyers, 708 So.2d 661 (Fla. 3d

DCA 1998), is also msplaced. In London, the court stated:
“because the trial court retains discretion in classifying and
sentencing a defendant as a habitual offender, the separation of
powers doctrine is not violated. Although the state attorney may
suggest a defendant be classified as a habitual offender, only the
judiciary decides whether or not to classify and sentence the

def endant as a habitual offender.” 1d., at 528. |In Meyers, supra,

the court reasoned that because the trial court retained the
di scretion to conclude the violent career crimnal classification
and acconpanyi ng nmandatory m ni nrum sentence are not necessary for
the protection of the public, the separation of powers doctrine was
not violated by the mandatory sentence. The statenents in London
and Meyers are not only dicta, they are contrary to controlling
precedent fromthis Court which has consistently recogni zed that

the constitutional authority to prescribe penalties for crines
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rests wwth the | egislature. Lightbourne, supra.

Petitioner’s reliance on Walker v. Bentley, 678 So.2d 1265

(Fla. 1996), is equally msplaced. In Walker, this Court held that
any attenpt to abolish a court’s inherent power of contenpt
violated the separation of powers doctrine. Section 741. 30,
mandated that a court could only enforce a violation of a donestic
violence injunction through a civil contenpt  proceedi ng,
effectively elimnating recourse to indirect crimnal contenpt.
The Court stated that “the power of a court to punish for contenpt
is an inherent one that exists independent of any statutory grant
of authority and is essential to the execution, maintenance, and
integrity of the judiciary.” The Court found that the word “shall”
in the statute was to be interpreted as directory rather than
mandat ory. Wal ker, however, is inapposite. First, unlike the
contenpt power at issue in Walker, unrestricted sentencing power is
not a basic function of the court which is essential to the
execution, maintenance, and integrity of the judiciary. Walker
deals with the inherent powers of a court. Sentencing discretion
is not such an i nherent power. Sentencing, in the sense of setting
penalties for crinmes, is the domain of the |egislature.

4. Delegation to the Executive

While the |l egislature does allow prosecutors sone discretion
i n seeki ng PRRPA sanctions, this type of discretion is proper when

acconpani ed by | egislative standards and gui delines. Authorizing
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flexibility in the inplenentation of substantive |law, as |long as
adequate legislative direction is given to carry out the ultimte
policy decision of the | egislature, does not violate separation of
powers principles. The prosecutor’s discretion is not uncon-
trolled; the statute contains a section requiring the prosecutor to
wite a deviation nmenorandumexpl ai ni ng t he deci sion to seek or not
to seek PRRPA sanctions. The prosecutor nust file a copy of those
witten reasons in a centralized |location so that both the public
and the legislature can easily access them These records are kept
for ten years. This part of the statute was designed to centralize
records in the Florida Prosecuting Attorneys Association to ensure
no di scrimnation occurs in reoffender sentencing. Thisis simlar
to the violent career crimnal sentencing, where if the trial court
finds that sentencing as a violent career crimnal is not
necessary for the protection of the public, the judge nmust provide
witten reasons, and file them wwth the Ofice of Economc and
Denogr aphi ¢ Research of the Legislature. 8775.084(3)(a)6, Fla Stat
(1997). The legislature is seeking information from the
prosecutors in an effort to ensure its intent is not thwarted by
sel ective prosecution or racially biased enforcenent. It will also
allowit to nake future | egislative findings and deci si ons desi gned
to ensure uniformty in sentencing, or torepeal the statute if the
| egi sl ature believes prosecutors are abusing it. Prosecutors are

tol d when to seek such a sanction and that any deci sion not to seek
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t he sanction nust be explained in witing in every case. Thus, the
| egi slature has nmade the ultimate policy decisioninthis area, and
it has provided sufficient guidelines to prosecutors.

Fl ori da al ready has a mandatory sentenci ng statute that all ows
a prosecutor the sole discretion to determ ne whether the nmandatory
sentence will be inposed. Florida' s trafficking statute operates
in a simlar manner to this Act. The trafficking statute all ows
the prosecutor to petition the sentencing court to not inpose the
mandatory mninmum normally required wunder the statute for
substanti al assistance. Absent a request fromthe prosecutor, the
trial court nust inpose the mandatory m ni num sentence.

In Benitez, supra, this Court held that the trafficking

statute did not violate the separation of powers provision. This
Court explained that the trafficking statute operates through three
mai n  conponents: subsection (1) establishes severe nmandatory
m ni mrum sentences for trafficking; subsection (2) prevents the
trial court fromsuspendi ng or reduci ng the mandatory sentence and
elimnates the defendant’s eligibility for parole; and subsection
(3) permts the trial court to reduce or suspend the mandatory
sentence for a defendant who cooperates with | aw enforcenent in the
detection or apprehension of others involved in drug trafficking

based on the initiative of the prosecutor. This Court

characterized subsection (3) as an escape valve fromthe statute’s

ri gors and expl ai ned that the mandatory penalties of subsection (1)
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coul d be aneliorated by the prospect of |eniency in subsection (3).
Beni tez argued that subsection (3) usurped the sentencing function
fromthe judiciary and assigned it to the executive branch because
subsection (3) was triggered solely at the behest of the
pr osecut or. This Court rejected the inproper delegation claim
reasoni ng that the ultimate deci sion on sentencing resides with the
judge who nust rule on the notion for reduction or suspension of

sent ence. Quoting People v. Eason, 353 N E 2d 587, 589 (N.Y

1976), this Court held: “[s]o long as a statute does not west from
courts the final discretion to inpose sentence, it does not
infringe upon the constitutional division of responsibilities.”
Wile Benitez held that the court retained the final
di scretion, the actual discretion a trial court has under the
trafficking statute is extrenely limted. First, the court cannot
reduce the mandatory sentence in the absence of a notion fromthe
pr osecut or. Second, the prosecutor is free to decline the
defendant’s offer of substantial assistance, and the court cannot
force the prosecutor to accept the defendant’s cooperation. Stone
v. State, 402 So.2d 1330 (Fla. 1st DCA 1981). Moreover, the trial
court has only one way discretion; it cannot i ndependently sentence
bel ow the mandatory. The trial court only has the discretion to
ignore the prosecutor’s reconmmendati on and to i npose the mandat ory
sentence, even though the defendant provided assistance. Finally,

the prosecutor’s decision nmay be unrevi ewabl e by either a trial or
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an appellate court just as it is in federal court. Wade, supra. 1In
sum the trial judge has little sentencing discretion under the
trafficking statute.

Further, a prosecutor has discretion in areas other than the
trafficking statute to seek sentencing below the statutorily
mandat ed sentence. Even before the sentencing guidelines
specifically authorized such action, Florida courts allowed a
prosecutor to agree to a downward departure from the qguidelines.
Courts held that the prosecutor’s agreenent alone is sufficient to
constitute a clear and convincing reason justifying a sentence
| oner than the one required by |egislatively mandated sentencing

guidelines. State v. Esbenshade, 493 So.2d 487 (Fla. 2d DCA 1986);

State v. Devine, 512 So.2d 1163, 1164 (Fla. 4th DCA 1987); State v.

Collins, 482 So.2d 388 (Fla. 5th DCA 1985). Prosecutors, through
pl ea bargains, already have the discretion to agree to sentences
bel ow the | egislatively authorized mandatory m ni num sentence and
bel ow the | egi sl ative authorized sentencing gui delines.

In MKnight, supra, the defendant argued that the statute

gives the ulti mate sentenci ng deci sion to the prosecutor and deni es
any sentencing discretionto the trial court. In holding that the
Act did not violate separation of powers, the court reasoned that
t he decision to seek a PRRPA sanction is not a sentenci ng deci si on.
Rat her, it is a chargi ng decision, which often affects the range of

possi bl e penalties, and which is properly an executive function.
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Accordingly, the statute gives the prosecutor no greater power than
he traditionally exercises. Based on these authorities, and
anal ogy to the state and federal three strikes |aws, the MKni ght
Court held the statute did not violate Florida s separation of
power s provi sion.

I n concl usi on, the PRRPA does not viol ate separati on of powers
principles by creating a mandatory m ni num sent enci ng requirenent
for recidivists, nor does the statute inproperly delegate a
| egislative function to the executive branch by allowng the
prosecutor to determne if the legislative criteria for seeking or
not seeki ng PRRPA sanctions are present. Accordingly, Petitioner’s
argunent is without nerit, and the Fourth District correctly upheld
the constitutionality of the reoffender statute, albeit for the

wrong reasons. Thus, this Court nust affirmthe decision bel ow

ISSUE IT
THE PRISON RELEASEE REOFFENDER ACT DOES NOT
VIOLATE THE EQUAL PROTECTION CLAUSE OF EITHER
THE FEDERAL OR THE FLORIDA CONSTITUTIONS.
Petitioner clains that the Act violates equal protection
because the classification it creates is irrational. The State

respectfully disagrees.

Equal protection principles deal with intentional discrim

i nati on and do not require proportional outcones. United States v.

Arnmstrong, 517 U S. 456 (1996); U.S. v. Washington, supra. “The
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test to be used in determ ning whether a statutory classification
sati sfies the Equal Protection Cl ause is whether the classification
rests on sonme difference bearing a reasonable relation to the

object of the legislation.” State v. Slaughter, 574 So.2d 218, 220

(Fla. 1st DCA 1991). Equal protection allows for w de discretion
in the exercise by the state in the promul gation of police |aws,
and even though application of such laws may result in sone
inequality, the law wll be sustained where there is sone

reasonabl e basis for the classification. Bloodwrth v. State, 504

So.2d 495 (Fla. 1st DCA 1987).
Because felons are not a protected class, the appropriate

standard is rational basis review, not strict scrutiny. United

States v. Jester, 139 F.3d 1168, 1171 (7th Gr. 1998); Plyler v.
Doe, 457 U. S. 202, 216-17 (1982). A classification subject to
rationality review mnust be upheld against equal protection
challenge if there is any reasonable state of facts which could

provide a rational basis for the classification. Dandridge V.

Wllians, 397 U S. 471, 485 (1970). Moreover, under rational basis
review, courts will not invalidate a challenged distinction sinply
because it is not nmade with mathematical nicety or because in
practice it results in sonme inequality. Id. This standard is
extrenely respectful of legislative determ nations and neans t hat
acourt wll not invalidate a statute unless it draws di stinctions

that make no sense. Cassifications that nmake partial sense are
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proper. As the Suprene Court stated:

Evils in the sane field may be of different dinensions
and proportionsrequiringdifferent renedies.... (R eform
may take one step at a tine, addressing itself to the
phase of the problem which seens nost acute to the
| egi slative mnd...

Wllianson v. Lee Optical of klahonma, Inc., 348 U S. 483 (1955).

In Florida, recidivist legislation has repeatedly w thstood
attacks that it denies defendants equal protection of the |aw

Cross v. State, 119 So. 380 (1928); Reynolds v. Cochran, 138 So. 2d

500, 503 (Fla. 1962); O Donnell v. State, 326 So. 2d 4 (Fla. 1975);

Eutsey v. State, 383 So.2d 219 (Fla. 1980). Both in Wods, and in

Rol linson, courts have rejected equal protection clains based upon
a substantively identical argunment addressed to the habitual felony

of fender statute in Barber v. State, 564 So.2d 1169 (Fla. 1st DCA),

rev. denied, 576 So.2d 284 (Fla. 1990). Here, the PRRPA

classification, like the habitual offender classificationin Arnold
v. State, 566 So.2d 37, 38 (Fla. 2d DCA 1990), is rationally
related to the legitinmate state interests of punishing recidivists
nore severely than first tinme offenders, and of providing
protection to the public from repeat crimnal offenders. The
PRRPA, |ike the habitual offender statute, does not create an
arbitrary classification and does not violate constitutional right
to equal protection.

In Ross v. State, 601 So.2d 1190 (Fla. 1992), it was argued

that the habitual offender statute made irrational distinctions
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because an of fender who had commtted an aggravated assault within
the last five years was qualified while an offender who had
commtted an aggravated battery was not. This Court rejected his
argunent, stating that aggravated assault was a violent offense,
and “that fact that other violent crines reasonably m ght have been
included in the statute, but were not, does not undermne this

conclusion.” See State v. Yu, 400 So.2d 762 (Fla. 1981).

Simlarly, here it is understandable that the legislature put a
time limt on qualifying for reoffender status by requiring that
the rel easee commt one of the enunerated felonies wthin three

years of being released from prison. See State v. Leicht, 402

So. 2d 1153 (Fla. 1981).

The PRRPA, like the habitual offender statute, does not
viol ate equal protection. Wile prosecutors are given discretion
to classify as reoffenders only sone of those crimnals who are
eligible, this does not violate equal protection. Mer e
di scretionary application of a statute is permssible; only a
contention that persons within the reoffender class are being
sel ected according to sone unjustifiable standard, such as race or
other arbitrary classification, raises a potentially viable
chal l enge. Petitioner makes no claimthat reoffenders are being
sel ected according to sone unjustifiable standard, only that there
is selective, discretionary application of a statute. Thus, he has

failed to raise a viable equal protection challenge.
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The classification the statute creates, i.e., recent rel easee
reffenders, is rationally related to the Legislature’s stated
obj ective of protecting the public fromviolent felony offenders
who have previously been incarcerated and who continue to prey on
society by reoffending. The classification is rationally related
to the legislative findings that the best deterrent to prevent
prison rel easees fromcommtting future crinmes is to require that
any rel easee be sentenced to the maxi numtermof incarceration and
serve 100 percent of the inposed sentence. The whereas cl ause of
the Act explicitly articulates these goals. The classifications

are rational, and the PRRPA does not violate equal protection.

ISSUE II1

THE PRISON RELEASEE REOFFENDER ACT DOES NOT
UNLAWFULLY RESTRICT THE PETITIONER'S RIGHT TO
PLEA BARGAIN.

Petitioner contends that the PRRPA viol ates the separation of
powers doctrine because it restricts the parties ability to plea
bargain. Again the state disagrees.

First, there is no constitutional right to plea bargain.

Fairweather v. State, 505 So.2d 653, 654 (Fla. 2d DCA 1990) ;

Weat herford v. Bursey, 429 U S. 545 (1977). To the extent

petitioner is attenpting to raise the prosecutor’s right to plea
bargai n, petitioner has no standing.

Recently, in Turner, supra, the court held that the Act does
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not violate the separation of powers doctrine. “W cannot agree
that the Act viol ates the separation of powers clause by infringing
on the ability of prosecutors to engage in plea bargaining.” In
addi tion, because the prosecutor does retain sone discretion under
the Act as to whether to treat a particular defendant as a
reof fender, there is no violation. Application of the Act is just

anot her factor subject to negotiation. See also Wods.

Separation of powers principles are intended to preserve the
constitutional system of checks and balances built into the
gover nnent as a saf eguard agai nst the encroachnent of one branch at

t he expense of the other. Buckley, supra. A sentencing schene that

i nvol ves prosecutorial discretion is not unconstitutional. Oyler,
supra. Prosecutors routinely make prosecuting and sentencing
decisions that significantly affect the length of tinme a defendant
will spend in jail. Florida courts have addressed separation of
power s chal | enges to nandat ory sent enci ng schenes and prosecutori al
di scretion clainms, and rej ected assertions that mandat ory sentences
are an inperm ssible |egislative usurpation of executive branch

powers. Oaens, supra; Dorm ney, supra; Scott, supra.

Further, courts have held that the trafficking statute, which
authorizes a prosecutor to nove a sentencing court to reduce or
suspend the sentence of a person who provides substantial
assistance did not violate Florida’s separation of powers clause.

Stone, supra; Barber, supra. Courts have rejected clains that the
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prosecutor had “unfettered discretion” as neritless noting that the
“type of discretion afforded the prosecutor under this law is
constitutionally permssible, for it is no different from that

af forded a prosecutor in other areas of the |aw. ” Barber, supra.

The Stone court reasoned that Stone had no nore cause to conplain
t han he woul d have had, had the state elected to prosecute himand
not prosecute his co-defendant or had elected to prosecute his
co-defendant for a |esser offense. These are matters which
properly rest within the discretion of the state attorney in
performng the duties of his office. Likew se, the power to set
penalties is the Legislature’s and it may renove a trial court’s
di scretion.” Because the Legislature is exercising its own powers
here and under the trafficking statute, by definition, a separation
of powers violation cannot exist.

Wile the Act allows prosecutors discretion in seeking
reof fender sanctions, this type of discretion is proper when
acconpanied by |legislative standards and guidelines. Al | ow ng
ot her branches sone flexibility as long as adequate |egislative
directionis givento carry out the ultimate policy decision of the
Legi slature does not violate separation of powers principles.
Barber, at 1171. The Legislature stated its intent by providing
that if a releasee neets the criteria he should “be punished to the
full est extent of the law.” The Legislature also required that the

prosecutor wite a deviation nmenorandum expl ai ning the decisionto
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not seek PRRPA sanctions. 8775.082(8)(d)1, Fla. Stat.(1997).
Granting the trial court equal power to initiate PRRPA

sanctions and the power to classify defendants as reoffenders

i nstead of prosecutors would create, not solve, a separation of

powers problem In Young v. State, 699 So.2d 624 (Fla. 1997), this

Court held that a trial court may not initiate habitual offender
proceedi ngs; rather, the determnation to seek such a classif-
ication is solely a prosecutorial function. By contrast with the
separation of powers problemin Young, the PRRPA allows only the
prosecutor to determ ne whet her an of fender shoul d be sentenced as
a reof fender. Therefore, the PRRPA does not violate the separation

of powers doctrine.

ISSUE IV
THE PRISON RELEASEE REOFFENDER ACT DOES NOT
VIOLATE THE PROTECTION AGAINST CRUEL AND
UNUSUAL PUNISHMENT.

Petitioner contents that the PRRPA violates the federal and
state constitutional prohibitions against cruel and unusual
puni shnent . Specifically, he argues that the sentence is
di sproportionate because the sentences inposed on reoffenders are
di fferent than those inposed on other crimnals not so classified
for comm ssion of the same crinme. Petitioner conplains that two

defendants who commit the sanme offense are treated differently

because one of themhad previously been incarcerated, and that two
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defendants wth the sane crimnal record are sentenced differently
depending on the timng of the last felony. The State respectfully
di sagr ees.

Mandat ory, determ nate sentencing is sinply not cruel or
unusual. Wiile the nature of the prior offense does not i npact
whet her a person qualifies as a reoffender, the nature of the
instant offense does. A defendant nust conmt one of the
enunerated violent felonies after being released from prison to
qualify. Further, a defendant with the sane crimnal record is not
subject to the sane penalty as a reoffender because he did not
reof fend as quickly. A rel easee who reoffends nore quickly is
properly subject to nore severe sanctions. The | egislature nay
properly view such persons as nore dangerous w thout violating the
constitution. Mreover, a Legislature may view a person who has
been to prison, but still refuses to reformas nore dangerous than
one who has never been to prison. Thus, the PRRPA does not violate
the cruel and unusual prohibition of either the federal or state
constitutions.

The Eighth Anmendnent should apply only to the nethod of
puni shnment, such as the death penalty or the hard | abor of Wens v.

United States, 30 S.Ct. 544 (1910), not the duration of a sentence

of incarceration. Rummel, supra. The length of a sentence of

i npri sonnment and whet her or not parole is available is a matter for

the legislature, not the courts. Harnelin v. Mchigan, 111 S . C
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2680 (1991); U.S. v. Farner, at 840; MCullough v. Singletary, 967

F.2d 530 (11th Cr. 1992).
It is well established that any sentence inposed wthin
statutory limts will not violate cruel or unusual provision of the

Florida Constitution. MArthur v. State, 351 So.2d 972, 976 (Fl a.

1977); O Donnell, supra. The Florida Legislature, not the courts,

determ nes the sentence for an offense. Further, Florida courts
have repeatedly addressed the state’s constitutional ban on cruel
and unusual punishnment as applied to recidivist statutes and

mandatory sentencing. In Coss, supra, this Court explained that

the Legislature may take away all sentencing discretion and
establish a fixed, absolute penalty and has done so in nany
I nst ances. This Court also pointed out that the concept of
proportionality includes the notion that punishment for habitual
of fenders should be nmade to fit the crimnal as well as the crine,
expl aining”[s]urely when one by his conduct has indicated that he
isarecidivist, thereis no reason for saying that society may not
protect itself fromhis future ravages. It is neither cruel nor
unusual to say that a habitual crimnal shall receive a puni shnent
based upon his established proclivities to conmt crine.” See
Hal e, at 526.

This Court has also rejected cruel and unusual challenges to

mandat ory sentenci ng schenes. In O Donnell, supra, this Court

rejected such a challenge to a nmandatory m ni mum sentence of 30
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years i nprisonnment for kidnaping. O Donnell argued it violatedthe
constitution because it proscribed the trial judge from making
i ndi vi dual i zi ng sentences to nmake the punishnment fit the crimnal.
This Court stated: “it is wwthin the province of the Legislature to

set crimnal penalties.” See MArthur, supra (life inprisonnment

wi th a mandatory m ni numof 25 years for capital offenses does not

i npose cruel and unusual punishnment); See also Benitez, supra;

Sanchez v. State, 636 So.2d 187 (Fla. 3d DCA 1994).

Petitioner’s reliance on Solemv. Helm 103 S.C. 3001 (1983)

is msplaced. The viability of Solem in light of Harnelin is
doubtful. The plurality opinionin Harnelin stated that Sol emwas
“sinply wong”, while the concurring opinion required that the
sentence be grossly disproportionate before a violation of the
Ei ght h Amendnent coul d be cl ai ned. Even under the rationale of
Solem however, the PRRPA does not violate the Ei ghth Anendnent.
Basically, the Court in Solem held that a life sentence w thout
parole for uttering a $100.00 bad check under a South Dakota
recidivism statute based on six prior nonviolent convictions
violates the Ei ghth Amendnent. Where, by contrast, the offense
commtted is violent, the holding in Solem sinply does not apply.
Id. at 498; Hale, at 1229 n. 1.

Three of the four Solem factors were fromthe dissent’s test

in Runmel, supra. In Rumel, the dissent focused both on the

nonvi ol ent nature of the offenses and the fact that few states ever
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enacted a recidivist statute that called for mandatory life
i nprisonnment for repeat nonviol ent of fenders and t hat nost of those
states had repealed the statutes. Thus, the dissent reasoned the
| egislatures in those states determned that life inprisonnment
represented excessive punishnent, and said these |legislative
decisions “lend credence to the view that a mandatory life
sentence is unconstitutionally disproportionate.

They | end credence no longer. State after state has adopted
mandatory |life without parole for drug trafficking offenses. Al a.
Code § 13A-12-231(2)(d); Mch. Conp. Laws Ann. 8§ 333.7403(2)(a)(l);
La. Rev. Stat. Ann. Sec. 15:1354. Additionally, the federal recidivist
statute now provides for a mandatory life sentence for a third
of fense. Thus, neither severe mandatory nor recidivist sentencing
statutes violate the Federal or Florida Constitutions. No Florida
court has ever held that a recidivist statute covering violent
of fenders violates the prohibition on cruel and unusual puni shnment
or that such violent, repeat offenders may not be sentenced to
significant mandatory terns of inprisonnment.

Furthernore, the Act does not enpower victins to determ ne
sent ences. Contrary to petitioner’s claim the victim does not
have control over PRRPA sentencing. The prosecutor retains control
over whet her PRRPA sentencing w |l be sought. Awvictims letter to
the prosecutor asking for nercy nerely provides a prosecutor with

a reason to deviate. Allowing a victimto plead for nercy for a
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defendant to either a trial court or a prosecutor is not a

separation of powers issue. WIllians v. New York, 337 U S. 241

250 (1949); Wllianms v. Gklahoma, 358 U S. 576, 584 (1959).

Therefore, petitioner has failed to nmake out a violation of either

the state or the federal equal protection clause.

ISSUE V

THE PRISON RELEASEE REOFFENDER ACT IS NOT
UNCONSTITUTIONALLY VAGUE.

Petitioner asserts that the Act is void for vagueness because
it invites arbitrary enforcenent and fails to define the nmeani ng of
t he exceptions provisions. The state respectfully disagrees.

First, petitioner lacks standing to raise a vagueness
chal | enge because his conduct fits squarely within the statute’s
core meani ng. Additionally, petitioner had fair warning of the
proscribed conduct. The ternms of this statute could not be
clearer. The statute does not invite arbitrary enforcenent. Thus,
the Act is not vague. See Young, 719 So.2d 1010.

Petitioner has no standing to conplain about the PRRPA as
applied to others or to conplain of the absence of notice when his
own conduct is clearly within the core of proscribed conduct

State v. HamlIton, 388 So.2d 561, 562 (Fla. 1980); Village of

Hof fran Estates v. Flipside, Hoffnman Estates, 102 S. C. 1186

(1982); Trojan Technologies, Inc. v. Com of Pa., 916 F. 2d 903, 915

(3d Gr. 1990).
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Petitioner clains the exceptions provisions, not the main
qualifying provisions of the statute, are vague. A vagueness
challenge to the exceptions of a statute is not proper when the
exceptions do not relate to the defendant’s conduct. Three of the
exceptions apply to the prosecutor’s conduct and the fourth applies
to the victims conduct. The main reason for requiring a statute
to give fair warning is for a person to have an opportunity to

conform their conduct to the statute’'s requirenents. Landgraf v.

USI FilmProducts, 114 S.Ct. 1483, 1497. A defendant will not be

able to conform his conduct to the exceptions regardless of the
wor di ng of those exceptions because the exceptions do not concern
the defendant’s conduct; rather, the exceptions apply to the
conduct of others. Thus, the exceptions are not subject to a | ack
of notice chall enge.

Further, the exceptions to a statute do not need to be defined
with the precision of the min conduct prohibited because a
def endant who chooses to guess whether his conduct falls into one
of the exceptionis rolling the dice, not lacking fair notice. Cf.
Benitez.

The voi d-for-vagueness doctrine is enbodi ed i n the due process
clauses of the Fifth and Fourteenth Amendnents. This doctrine
requires that a penal statute define the crimnal offense with
sufficient definiteness that ordinary people can understand what

conduct is prohibited, in a manner that does not encourage
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arbitrary and di scrimnatory enforcenent. Kolender v. Lawson, 103

S.Ct. 1855, 1858. Wiere, as here, a vagueness chall enge does not
inplicate the First Arendnent, the chall enge cannot be ained at the
statute on its face but nust be limted to the facts at hand

Chapman, at 111 S.C. 1929; United States v. Mazurie, 419 U S. 544

(1975).

A crimnal statute may be held void for vagueness where it
either: (1) fails to give fair notice to persons of comon
intelligence as to what conduct is required or proscribed; or (2)

encourages arbitrary and erratic enforcenent. L.B. v. State, 700

So.2d 370, 371 (Fla. 1997); State v. Mo Young, 566 So.2d 1380,
1381 (Fla. 1990). A statute is unconstitutional on its face only
if it is so vague that it fails to give adequate notice of any

conduct that it proscribes. Travis v. State, 700 So. 2d 104, 105

(Fla. 1st DCA 1997). To succeed in a voi d-for-vagueness claim the
petitioner nust denonstrate that the lawis inperm ssibly vague in

all of its applications. Village of Hoffman Estates, supra.

Petitioner had fair warning of the proscribed conduct, and the
statute provided notice that he could qualify for sentencing as a
reof fender. The qualifications section is readily understandabl e.
There i s no doubt that petitioner had notice and warning that if he
commtted one of the enunerated felonies, he would qualify as a
r eof f ender.

Mor eover, contrary to petitioner’s claim the statute does not

C:\Supreme Court\05-24-01\00-555ans.wpd 4 6



invite arbitrary enforcenent. The prosecutor nust prepare and
file, a deviation nenorandum anytine he decides not to seek
sentencing under the Act. This provision of the statute is
specifically designed to insure no discrimnation occurs in PRRPA
sent enci ng.

In State v. Werner, 402 So.2d 386 (Fla. 1981), this Court held

that the word “may’ wthin trafficking statute did not render the
statute unconstitutionally vague because “State attorneys are the
prosecuting officers of all trial courts under our constitution and
as such must have broad discretion in performng their duties.”
Simlarly, here, the decision to nake an exception to the nandatory
sentencing is a prosecutorial function. In both cases, the
prosecutor, not the trial court decides whether the exception to
the statute applies. Neither the PRRPA nor the habitual offender
statute are rendered vague as a result. Thus, this statute i s not

vague. See Werner; Wods,.

ISSUE VI

THE PRISON RELEASEE REOFFENDER ACT DOES NOT
VIOLATE PETITIONER’S RIGHT TO SUBSTANTIVE DUE
PROCESS.

Petitioner clains the PRRPA viol ates substantive due process
because it invites arbitrary and di scrimnatory enforcenent by the
prosecutor. The state respectfully disagrees.

It is doubtful whether the federal constitution contains any
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substantive due process guarantees. Wayne R LaFave & Austin W

Scott, Substantive Crimnal Law 8§2.12; John E. Nowak, et.al,

Constitutional Law, 811.4 (3d Ed. 1986). However, Florida has both

t he concept of substantive due process and procedural due process.

D.P. v. State, 705 So.2d 593, 599 (Fla. 3d DCA 1997).

Nevert hel ess, even the traditional concept of substantive due
process, which was a limt on the state’s power to declare certain
conduct to be crimnal, is particularly unsuitable to a sentencing
statute where the power of the state to declare the underlying

conduct to be crimnal is not disputed. In US. v. LaBonte, supra,

t he Suprene Court hel d:

[i] nsofar as prosecutors, as a practical matter, may be
able to determ ne whether a particular defendant will be
subject to the enhanced statutory maxi num any such
discretion would be simlar to the discretion a
prosecutor exercises when he decides what, if any,
charges to bring against a crimnal suspect. Such
discretion is an integral part of the crimnal justice
system and is appropriate, so long as it is not based
upon i nproper factors.

See U.S. v. Washi ngton, supra; U.S. v. Batchelder, supra. But see

Tillman v. State, 609 So.2d 1295 (Fla. 1992).

Recidivist legislation has repeatedly wthstood attacks in
Florida that it violates due process. Reynolds,at 503; Coss,

supra; O Donnell, supra; Ross, 601 at 1193. In Benitez, supra

this Court held that exceptions to a sentencing statute over which
the prosecutor had discretion to decline to seek a mandatory

sentence did not violate due process. Here, as in Benitez, the
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sentencing statute at issue contains exception provisions, which
allow prosecutors to decline to seek the statute’s mandatory
provi si ons. Prosecutorial discretion in seeking statutory
mandatory sentences does not pose due process concerns. Thus,
contrary to petitioner’s claim the fact that a sentencing statute
cont ai ns exceptions does not violate due process.

Courts have also repeatedly held that the various habitua

of fender statutes do not viol ate due process. Perkins v. State, 583

So.2d 1103 (Fla. 1st DCA 1991); Hale, supra; King v. State, 557

So.2d 899 (Fla. 5th DCA 1990). Li kewi se, the PRRPA does not
vi ol at e substanti ve due process, but instead, is reasonably rel ated
to achieve its intended purpose of protecting citizens by

i ncarcerating repeat offenders. See Rollinson, supra; MKnight,

supra; see also MKendry v. State, 641 So.2d 45, 47 (Fla. 1994).

Accordingly, petitioner’s substantive due process argunent nust

fail.
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VWher ef or e,
authorities cited herein,

this Court AFFIRM the judgnent

CONCLUSION

based on the

foregoing argunments and the
Respondent respectfully requests that

and sentence bel ow, uphol ding the

constitutionality of the Prison Rel easee Reof fender Act.
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VEST PALM BEACH BUREAU CHI EF

JOSEPH A. TRI NGALI

Assi stant Attorney General
Florida Bar No. 0134924

1655 Pal m Beach Lakes Bl vd.
Suite 300

West Pal m Beach, FL 33401-2299
Tel ephone (561) 688-7759

FAX (561) 688-7771

Counsel for Respondent



Appendix

Written opinion of Florida Fourth District Court of
Appeal.
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CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a true and correct copy of the foregoing
"Respondent's Answer Brief" together with the appendi x, has been
furnished by courier to SUSAN CLINE, Esq., Assistant Public
Def ender, Crimnal Justice Building, 6th Floor, 421 Third Street,

West Pal m Beach, FL 33401, on May 24, 2001.

O Counsel
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