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STATEMENT OF THE CASE AND OF THE FACTS

Respondent adopts the Statenent of the Case in Petitioners'
brief as essentially accurate, with the follow ng clarification and
el aboration. The facts which follow are believed to be undi sput ed.

As stated in Petitioners' initial brief, the original Petition
was filed in the Trial Court prior to their 18th birthday, with an
Amended Petition having been filed subsequent to the attai nment of
t he age of 18 years by the twin Petitioners. The propriety of this
procedure was not challenged in the "Mtion for Summary Judgnent,
Partial Summary Judgnent, or Judgnent on the Pleadings." At tine
of argunment on the Motion, the parties stipulated, as set forth in
the Final Order appealed from that Summary Judgnent should be
granted if, as a matter of law, the Trial Court were unwlling to
order support retroactive to atinme prior to the date of filing of
the original Petition.

The parties and the Trial Court were all in accord in the
understanding that the underlying action, which had been pending
for over four years at the tinme the Order was entered, was an
original action for support seeking to recognize a |l egal obligation
on the part of parents of twin girls born out of wedlock in 1976,
and to obtain a formal Order of Support, retroactive to a date of

up to ten years prior to the filing of the action.
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While not nentioned in the Trial Court's Order, the parties
al so stipulated, at tinme of argunent, and in response to i nquiry by
the Court, that |egislation enacted subsequent to the filing of the
action which provided for limted retroactivity in Petitions for
Paternity, dissolution of marriage, or support during the marri age,
(F. Stat. Sec.61.30 (17) (1997) was not applicable herein.

The Petitioners were raised in the physical custody of, and
supported by, a third party, ANN McNUTT, at all tinmes pertinent
her et o. McNUTT had, at one tinme, years earlier, been awarded
tenporary custody of the Petitioners pursuant to proceedings
brought in the Juvenile Division of the sanme Court. MNUTT was not
a party to the proceedi ngs below and did not, during any tinme, seek
an Order of Child Support or bring an action for necessaries.

In affirmng the Trial Court, the District Court of Appeal
adopted the argunents set forth in Respondent's brief, to the
extent that it held that there is no basis in existing |law for the
action to be nmaintained by Petitioners, but <certified the
referenced question to this Court, in the event "the Florida
Suprene Court w shes to recognize an adult child s standing to sue
a parent for retroactive support under the circunstances presented

by this case..."



SUMMARY OF ARGUMENT

The District Court of Appeal was correct in affirmng the
Trial Court. The concept of children, upon attaining their
majority, being permtted to maintain a cause of action against
their parents for retroactive child support, when there has never
been an agreenment or Court Order, is unknown to Anmerican juris
prudence. There are, on the other hand, nunmerous policy reasons
for not permtting such a suit. |In order to avoid a windfall, the
Court would have to attenpt to divine the level at which the
children had actually been supported. This would be difficult, at
best, and potentially inpossible. Myreover, and nost inportantly,
Equal Protection would require that the sane right be afforded to
legitimate children, even those who were entirely raised in an

intact marriage, by both parents.



ARGUMENT
ADULT CHI LDREN SHOULD NOT HAVE STANDI NG TO BRI NG
SU T ON THEI R OAN BEHALF AGAI NST A PARENT FOR
RETROACTI VE CHI LD SUPPORT, ABSENT AN AGREEMENT OR
COURT ORDER PREVI QUSLY ESTABLI SHI NG A CH LD SUPPORT
OBLI GATI ON.

The question certified to this Court by the District Court of
Appeal, while extrenely broad in scope, arises out of a fact
pattern which is sui generis. Stemm ng froman allegation that the
bi ol ogi cal parents did not provide support to the Petitioners, the
Petitioners thenselves sought an Order of retroactive support.
They were raised and supported by a third party vol unteer who,
al t hough havi ng been granted | egal custody, never sought an O der
of Child Support and was neither joined, nor intervened as a party
to the underlying proceedings. Al though she was the one who
expended noneys on behalf of the Petitioners, the claim did not
seek reinbursement on her behalf. There is no public agency
seeking reinbursenent for public assistance, and no adult ever
brought proceedings on behalf of the Petitioners, during their
mnority, to obtain an Order of Support. It is submtted that to
answer the certified question in the affirmative, on this narrow
fact pattern would result in opening the flood gates of the Fam |y
Court to a tidal wave of m schievous litigation.

The decision of the District Court of Appeal in the within
matter, Bardol v. Martin, 25 Fla. L. Wekly D1 (4th DCA January

7th, 2000), adopts the reasoning set forth in Respondent's brief
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filed therein, and Respondent wll, therefore, refrain from
reiterating certain of the argunents raised in that brief. It is
not ewort hy, however, that the decision in Bardol v. Martin, Supra.,
provides in pertinent part as foll ows:

Wil e the di ssent argues the Appellants have

a common-law right to retroactive support,

our research reveals no case anywhere in

whi ch adult children have successfully nain-

tained a suit against their parents for

retroactive support. In fact, it seens there

woul d be good policy reasons why an adult child

woul d not have standing to sue a parent under

t hese circunstances.
Respondent points out that the dissenting opinion also fails to
cite any direct authority for the proposition that adult children
should have the right to sue their parents under these
circunstances and further points out the fact that Petitioners, in
their brief filed herein, disclose that they have researched out-
of -state case law, but have also failed to find any case which
allows the relief sought herein, conceding that the cases that they
found in other jurisdictions indicate "that there should not be a
double recovery and that therefore, an action for retroactive
support such as is urged in the case at hand, nust fail."
(Petitioners' brief, Page 6). Petitioners then take issue with the
out-of-state authority they have cited, urging that the argunent
put forth by Judge Farner in the dissenting opinion provides the
better analysis. It is therefore the intention of Respondent to
denonstrate to this Court that the logical extension of the

position urged in the dissent, if applied in a matter which
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conports with Constitutional law, will run afoul of the very policy
reasons to which the majority opinion nust have been all udi ng.

The dissenting opinion in the case at bar is a rhapsody
extolling the virtues of child support. In building to a
crescendo, it cites nunerous decisions which are, at best,
tangential to the issues herein, but not a single case in the
entire body of Anmerican jurisprudence which authorizes the relief
sought by the Petitioners herein. Wile Respondent does not take
issue with the fact that child support is aninportant right, it is
poi nted out that, as far as these Petitioners are concerned, their
rai sing and their support was already a "done deal."” No one having
an actual or theoretical right to bring an action for child support
ever did so at any tinme during which such an action coul d have been
mai nt ai ned. Respondent has urged, and the District Court of
Appeal , has opined, that the maintenance of this suit by persons
who have al ready been supported throughout their mnority, and who
are not seeking rei nbursenent on behal f of the person who supported
them would constitute a windfall.

Citing Cole v. Cole, 723 So. 2d 925 (Fla. 3rd DCA 1999), the
Petitioners concede that: "The law in the State of Florida
recogni zes the fact that the rights of children born w thin wedl ock
should be the sanme as those born out of wedlock with regard to
child support obligations.” (Petitioners' brief, Page 7). Thi s
consideration is inmportant to Respondent's argunent and, in fact,

echoes a long line of cases fromthe United States Suprene Court
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and fromthis Court which denonstrate the strong policy that nodern
Aneri can | aw abhors di stinctions based upon legitinmcy. See, e.g.,
HRS v. West 378 So. 2d 1220 (Fla. 1979); Levy v. Louisiana, 391
U S. 68 88 S.Ct. 1509, 20 L.Ed.2d 436 (1968) Gammon v. Cobb, 335
So.2d 261 (Fla.1976); Glona v. American Guarantee and Liability
Insurance Co., 391 U S 73, 88 S. Ct. 1515, 20 L. Ed. 2d 441 (1968);
Weber v. Aetna Casualty & Surety Co., 406 U S. 164, 92 S. C. 1400,
31 L.Ed.2d 768 (1972); Gomez v. Perez, 409 U S. 535, 93 S. . 872,
35 L.Ed.2d 56 (1973), Jimenez v. Weinberger, 417 U. S. 628, 94
S.Ct.2496, 41 L.Ed.2d 363 (1974); Trimble v. Gordon, 430 U. S. 762,
97 S. Ct. 1459, 52 L.Ed.2d 31 (1977).

The climax of the dissenting opinionis its discussion of the
wi ndfall objection to the maintenance of this suit by the
Petitioners. The | anguage of the dissent as follows, nust be read
in light of the equal protection argunment which is at the core of
each of the above-cited cases:

...l cannot understand the recovery of unpaid
child support by children after they reach their
majority as a windfall. It is entirely possible
that if such support had been regularly paid as

it accrued during mnority, the standard of |iving
of these children woul d have been inproved. Wre
they living on the edge of poverty during their
mnority? Wre they deprived of intangibles
beyond food and shelter, the paynent of which
woul d have enabl ed themto achi eve aspects of
ordinary life while w dely enjoyed by even the

| ess economically favored in our society? Wuld

a paynent of such support clearly owed now enabl e
themto acquire advanced education or inprove their
skills for the job market? The answers to these

inquiries do not seemto ne to anmount to windfalls
for children in the circunstances of these Plaintiffs.
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The di ssenting opinion does not el aborate on whether, if the
Court were to have allowed the claimand nmade a retroactive award
of child support, the Court would then be required to go forward
and exam ne the support provided to these Petitioners during their
mnority under a mcroscope. Cearly, wthout doing so, the Court
woul d not be in a position to know at what | evel these children had
been supported. Presunptively, in order to avoid a windfall, the
Court would have to figure out how nuch noney was spent on them
and, if it fell short of guidelines child support, make an award of
the surplus to the Petitioners, while deducting the anount which
had actual |y been provided by the third party vol unteer who was not
seeki ng rei nbursenent. This would provide the Court with a rather
conpl ex and tine-consum ng task! The wi ndfall argunment cannot be
overcone absent such a thorough analysis, as the now adult
children, if provided with the entire anmount of retroactive child
support, would receive an anmount which entirely ignores the fact
that they nost certainly were fed, clothed, sheltered and
entertained for the first eighteen years of their |ives. Thi s may

well be one of the "policy reasons"” alluded to by the District
Court of Appeal.

Com ng around, full circle, to the fact that this case is, as
previ ously noted, sui generis, we arrive at what nust certainly be
the nore i nportant policy reason for not permtting such suit. It

is the very existence of the necessity for providi ng equal
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protection to all children, regardless of whether they were born
within, or outside wedlock. Equal Protection would certainly
require that, if the certified question were answered in the
affirmative, adult children who were not born out of wedlock be
afforded the sane rights. Nunmerous scenarios giving rise to the
right to sue one's parents would then cone to mnd. However, the
nost outrageous (but one which, of necessity, would have to be
permtted if the certified question were to be answered in the
affirmative) would invol ve the right of each and every child in the
State of Florida, nmerging froman intact marriage, to sue his or
her parents, alleging that he or she had not been adequately
provided for in accordance with the Florida Child Support
Gui del i nes. Respondent believes that no further elaboration is
needed in order to envision the incredible mschief which would
then arise, and the volune of vexatious and conplex | awsuits which
woul d then follow

CONCLUSION
For all of the foregoing reasons, this Honorable Court shoul d:
1. Affirmthe District Court of Appeal; and
2. Answer the certified question in the negative.

Respectful ly submtted,

MARC H. BRAVER

LAW CFFI CE OF MARC H. BRAVER
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