
IN THE SUPREME COURT OF FLORIDA

AMENDMENTS TO THE FLORIDA ) 
RULES OF EVIDENCE ) Case No. SC00-607
____________________________________/

__________________________________________________________________

COMMENTS OF THE SOLICITOR GENERAL*
__________________________________________________________________

THOMAS E. WARNER
Solicitor General

T. KENT WETHERELL, II
Deputy Solicitor General

RICHARD A. HIXSON
Deputy Solicitor General

Office of the Solicitor General
PL-01 The Capitol
Tallahassee, FL 32399
(850) 414-3681
(850) 410-2672 (fax)

* On behalf of the Solicitor General, Attorney General Robert A. Butterworth, and
Statewide Prosecutor Melanie A. Hines



i

TABLE OF CONTENTS

Table of Authorities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ii

Introduction and Summary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1

Is Chapter 98-2 Substantive or Procedural in Nature? . . . . . . . . . . . . . . . . . . . . . . . .  2

Should the Court Reject or Adopt the Bar Committee’s Recommendation? . . . . . .  9

Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  20

Request to Participate in Oral Argument . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  21

Certificate of Service

Appendix



ii

TABLE OF AUTHORITIES

Cases:

Barber v. Page, 390 U.S. 719 (1968) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

Chiles v. Phelps, 714 So.2d 453 (Fla. 1998) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

Dallas County v. Commercial Union Assurance Co., 
     286 F.2d 388 (5th Cir. 1961) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4, 5, 7

Dinter v. Brewer, 420 So.2d 932 (Fla. 3rd DCA 1982) . . . . . . . . . . . . . . . . . . . . . . . 4

Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938) . . . . . . . . . . . . . . . . . . . . . . . . . 5

Friedman v. Friedman,
     25 Fla. L. Weekly D1641 (Fla. 2nd DCA July 7, 2000) . . . . . . . . . . . . . . . . . . . . . 5

Heberle v. P.R.O. Liquidating Co., 186 So.2d 280 (Fla. 1st DCA 1996) . . . . . . . . . . 3

Idaho v. Wright, 497 U.S. 805 (1990) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

In re Amendment of Florida Evidence Code, 497 So.2d 239 (Fla. 1986) . . . . . . . . . 2

In re Florida Evidence Code, 372 So.2d 1369 (Fla. 1979) . . . . . . . . . . . . . . . . . 2, 11

In re Florida Evidence Code, 376 So.2d 1161 (Fla. 1979) . . . . . . . . . . . . . . . . . 3, 19

In re Florida Evidence Code, 675 So.2d 584 (Fla. 1996) . . . . . . . . . . . . . . . . . . . . . 2

In re Florida Rules of Criminal Procedure, 272 So.2d 65 (Fla. 1972) . . . . . . . . . . . . 3

Johns-Manville Sales Corp. v. Janssens, 463 So.2d 242 (Fla. 1st DCA 1984) . . . . 14

Milton v. Leapai, 562 So.2d 804 (Fla. 5th DCA 1990) . . . . . . . . . . . . . . . . . . . . . . . . 3

Monarch Insurance Co. of Ohio v. Spach, 281 F.2d 401 (5th Cir. 1960) . . . . . . . . . . 5



iii

Ohio v. Roberts, 448 U.S. 56 (1980) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8, 9

Petition of Florida State Bar Ass’n for Promulgation of New Florida 
     Rules of Civil Procedure, 199 So. 57 (Fla. 1940) . . . . . . . . . . . . . . . . . . . . . . . . . 2

Rodriguez v. State, 609 So.2d 493 (Fla. 1992) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

Florida Constitution:

Art. III, § 9 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

Art. III, § 11(a)(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3, 4

Art. V, § 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3, 4, 6

Art. V, § 15 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

Florida Statutes (1999, unless otherwise noted):

§ 90.402 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12, 15

§ 90.403 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12, 15

§ 90.803(22) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . passim, App. B

§ 90.803(23) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

§ 90.803(24) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

§ 90.804(2)(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . passim, App. B

§ 92.22 (1975) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8, 10, App. B

§ 92.33 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5



iv

Laws of Florida:

Ch. 4135 (1893) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8, 10, App. B

Ch. 5897 (1909) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  App. B

Ch. 7838 (1919) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  App. B

Ch. 8571 (1921) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  App. B

Ch. 76-237 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

Ch. 78-361 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

Ch. 98-2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . passim*

* Note: A copy of Chapter 98-2, Laws of Fla., is included in Appendix A.

Other States’ Statutes and Rules:

Cal. Evid. Code § 1292(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

La. Evid. Code § 804.B(1) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

Minn. R. Evid. 804(b)(1) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

Mont. R. Evid. 804(b)(1) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

Neb. Rev. Stat. § 27-804 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

Tex. R. Evid. 804(b)(1) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

Other Authorities:*

28 U.S.C. § 2072 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6



v

28 U.S.C. § 2074 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

A Preliminary Report on the Advisability and Feasibility of Developing 
     Uniform Rules of Evidence for the United States District Courts, 
     30 F.R.D. 73 (1962) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

Comment, Separation of Powers and the Federal Rules of Evidence, 
     26 Hastings L.J. 1059 (1975) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

Earl, The Rulemaking Power of the Florida Supreme Court: The Twilight
     Zone Between Substance and Procedure, 24 U. Fla. L. Rev. 87 (1971) . . . . . . . . 2

Ehrhardt, Florida Evidence (2000) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . passim

Fla. R. Civ. P. 1.330 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

Fla. Stat. Ann., Vol. 6C . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

Glicksberg, Former Testimony Under the Uniform Rules of Evidence 
     in Florida, 10 U. Fla. L. Rev. 269 (1957) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

Joiner, Uniform Rules of Evidence for the Federal Courts,
     20 F.R.D. 429 (1957) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

Lawrence, The Admissibility of Former Testimony Under Rule 804(b)(1):
     Defining a Predecessor in Interest, 42 U. Miami L. Rev. 975 (1988) . . . . . . . . . 8

Lowenthal, Modern Mass Tort Litigation, Prior-Action Depositions 
     and Practice-Sensitive Procedures, 63 Fordham L. Rev. 989 (1995) . . . 13, 15, 16

Means, The Power to Regulate Practice and Procedure in Florida Courts,
     32 U. Fla. L. Rev. 442 (1980) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

* Note: “Other Authorities” does not include the documents in the Appendix or the
other legislative history materials cited in the Solicitor General’s comments (e.g.,
House and Senate Journals, tape recordings of committee meetings and floor debate).



1

INTRODUCTION AND SUMMARY

The Solicitor General on behalf of himself, Attorney General Robert A.

Butterworth, and Statewide Prosecutor Melanie A. Hines, hereby responds to the Court’s

July 13, 2000, Order Requesting Comments.  The Solicitor General’s comments address

the issues of whether Chapter 98-2 is substantive or procedural  and whether the Court

should follow the recommendation of the Florida Bar Code and Rules of Evidence

Committee (“Bar Committee”).

As to the first issue, the Solicitor General submits that provisions of the Evidence

Code are both procedural and substantive in nature and it is inappropriate and unnecessary

to categorize Chapter 98-2 or any other provision as solely substantive or solely

procedural.  The Florida Constitution vests the Court and the Legislature with concurrent

authority to adopt rules of evidence, and the Court is free to adopt or modify a rule of

evidence enacted by the Legislature as it deems appropriate.

As to the second issue, the Solicitor General neither supports nor opposes the

recommendation of the Bar Committee, but offers the legislative history of Chapter 98-2

to demonstrate that the rule was originally intended to apply only to a narrow class of civil

cases, and not to criminal cases.  Narrowing the application of the rule to specific civil

actions may alleviate many of the Bar Committee’s concerns while furthering the

legislative purpose  underlying Chapter 98-2.



1  In In re Florida Evidence Code, 372 So.2d 1369, 1370 (Fla. 1979), the Court adopted the
Evidence Code as amended through 1978 on a temporary basis and allowed interested parties to
provide objections to individual rules by stating “the basis why the challenged rule is procedural
rather than substantive.”  No objections were filed, so the Court did not address the
procedural/substantive issue. See In re Florida Evidence Code, 376 So.2d 1161 (Fla. 1979).  Similarly,
in the subsequent cases involving the Evidence Code, there does not appear to have been any
objection to the language adopted by the Legislature, which would have caused the Court to consider
the nature of any particular provision of the Evidence Code.

2 See generally Earl, The Rulemaking Power of the Florida Supreme Court: The Twilight Zone
Between Substance and Procedure, 24 U. Fla. L. Rev. 87 (1971).

2

IS CHAPTER 98-2 SUBSTANTIVE OR PROCEDURAL IN NATURE ?

This Court has consistently recognized that the “Florida Evidence Code is both

substantive and procedural in nature.”  In re Florida Evidence Code, 675 So.2d 584 (Fla.

1996); In re Amendment of Florida Evidence Code, 497 So.2d 239, 240 (Fla. 1986).

Furthermore, the Court has never attempted to define which portions of the Code are

substantive and which portions are procedural,1 and such analysis is unnecessary to

resolve this case.

The distinction between substantive and procedural laws has been described as a

“twilight zone”2 and as Justice Terrell once noted, “[t]he limits of procedural and

substantive law have not been defined and no two would agree where the one leads off

and the other begins.”  Petition of Florida State Bar Ass’n for Promulgation of New

Florida Rules of Civil Procedure, 199 So. 57, 59 (Fla. 1940).  The “general tests” for

determining whether a law is substantive or procedural in nature are set forth in Justice

Atkins’ concurring opinion in In re Florida Rules of Criminal Procedure, 272 So.2d 65,



3  Cf. Milton v. Leapai, 562 So.2d 804, 807 (Fla. 5th DCA 1990), rev’d on other grounds 595
So.2d 12 (Fla.1992) (“Procedural law is the machinery for carrying on the suit, including pleading,
process, evidence and practice.”) (citing Heberle v. P.R.O. Liquidating Company, 186 So.2d 280 (Fla.
1st DCA 1966)) (emphasis supplied). 

4  Contrast article V, § 15, Fla. Const., which vests “exclusive jurisdiction” in the Supreme
Court over attorneys and bar admission.

3

66 (Fla. 1972).  Those tests have become maxims of Florida law, but they are much more

difficult to apply than to recite.  Their application is especially difficult in the context of

the Evidence Code.  Cf. Means, The Power to Regulate Practice and Procedure in Florida

Courts, 32 U. Fla. L. Rev. 442, 470-72 (1980).

An argument could be made that the entire Evidence Code is procedural in nature

because it governs the parties, their counsel, and the court throughout the progress of the

case.3  However, this Court has declined to reach such a conclusion in the past, see In re

Florida Evidence Code, 376 So.2d 1161, 1162 (Fla. 1979), and should not do so in this

case.  Such a conclusion would be inconsistent with article III, section 11(a)(3), Fla.

Const., which precludes the Legislature from adopting “rules of evidence in any court”

by special law or general law of local application but thereby implicitly authorizes the

Legislature to adopt such rules by general law.  Together article III, section 11(a)(3) and

article V, section 2, Fla. Const., provide the Legislature and the Court with concurrent

jurisdiction over the rules of evidence.4

In addition to the practical and policy reasons why the Court should not categorize



4

a rule of evidence as exclusively procedural or exclusively substantive, there is very little

authority (and no controlling authority) to guide such an effort.  For example, the holding

in Dinter v. Brewer, 420 So.2d 932 (Fla. 3rd DCA 1982), suggests that the former

testimony exception in section 90.804(2)(a) is not procedural in nature.  By contrast,

Dallas County v. Commercial Union Assurance Co., 286 F.2d 388 (5th Cir. 1961), and

several scholarly articles suggest that hearsay exceptions are procedural in nature.

In Dinter, the Third District held that the former testimony hearsay exception in

section 90.804(2)(a) is “cumulative” to Fla. R. Civ. P. 1.330 regarding the use of

depositions as substantive testimony.  See Dinter, 420 So.2d at 934-35; see also Ehrhardt,

Florida Evidence § 804.2 (2000) (advocating the Dinter rule).  The holding in Dinter

suggests that the former testimony exception is not procedural in nature  because if it

were, the more narrow procedural rule would have controlled the admission of the

deposition testimony.  Cf. Rodriguez v. State, 609 So.2d 493, 502-03 (Fla. 1992) (Kogan,

J., dissenting).  A different rule applies in criminal cases, see id. at 498-99, and a recent

decision from the Second District appears to conflict with Dinter.  See Friedman v.

Friedman, 25 Fla. L. Weekly D1641 (Fla. 2nd DCA July 7, 2000) (holding that the

admissibility of non-party depositions in civil cases is governed by Fla. R. Civ. P.

1.330(a)(3) rather than section 90.803(22), as amended).

In Dallas County, a case predating the adoption of the Federal Rules of Evidence,



5  Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938) (in diversity cases, federal procedural
law and state substantive law applies).

5

the Fifth Circuit concluded that hearsay rules are a matter of procedure rather than a

matter of substance.  The case involved the admission of a newspaper article as

substantive evidence over a hearsay objection.  See Dallas County, 286 F.2d at 390, 392.

The court affirmed the admission of the newspaper article and rejected an argument that

Alabama law, rather than federal common law, controls the admission of the article

pursuant to the Erie5 doctrine.  Id. at 392-93 (citing Monarch Insurance Co. of Ohio v.

Spach, 281 F.2d 401 (5th Cir. 1960), which held that an ex parte statement under oath

which was inadmissible under § 92.33, Fla. Stat., was admissible in the trial of a diversity

case in federal court because the admission of evidence was a procedural matter

controlled by federal law).  By not applying the hearsay exception in Alabama law, the

court must have concluded that  the exception was procedural in nature and therefore

superseded by federal law.

Commentary on the hybrid nature of the Federal Rules of Evidence and the

collaborative process between Congress and the Supreme Court through which the Rules

are adopted also offers some guidance, even though the constitutional and statutory

provisions governing the adoption of rules of procedure for the federal courts are different

than the constitutional provisions governing the adoption of rules of procedure for Florida



6  Compare 28 U.S.C. §§ 2072-74 (Congressional delegation of authority to the U.S. Supreme
Court to prescribe rules regulating the practice and procedure for federal courts, provided that such
rules do not “abridge, enlarge or modify any substantive right”) with art. V, § 2, Fla. Const.

7  Accord Preliminary Report, supra, at 107-08 (parole evidence rule, conclusive
presumptions, and burden of proof are substantive in nature); Joiner, supra, at 435 (privileges, burden
of proof, and conclusive presumptions are substantive in nature); Dallas County, 286 F.2d at 392 n.5.
See also 28 U.S.C. § 2074(b) (requiring Congressional approval of any rule “creating, abolishing, or
modifying an evidentiary privilege”).

6

courts.6  See, e.g., Comment, Separation of Powers and the Federal Rules of Evidence,

26 Hastings L.J. 1059 (1975); Joiner, Uniform Rules of Evidence for the Federal Courts,

20 F.R.D. 429 (1957); A Preliminary Report on the Advisability and Feasibility of

Developing Uniform Rules of Evidence for the United States District Courts, 30 F.R.D.

73 (1962) [hereafter “Preliminary Report].  The Hastings Law Journal article traces the

development and adoption of the Federal Rules of Evidence.  It analyzes the basis of the

Supreme Court’s authority to adopt procedural rules and the scope of the prohibition

against the Court adopting substantive rules.  See Comment, supra at 1061-67.  The

article concludes that majority of the Federal Rules of Evidence are clearly procedural

“since they are involved with the orderly dispatch of judicial business.”  Id. at 1069-70.

However, the article further concludes that “[r]ules concerning privileges, presumptions

and burdens of proof involve more and should be classified as substantive and thus

beyond the Supreme Court’s rulemaking power.”  Id. at 1070 (internal quotations

omitted).7



8  But see § 90.803(23) and (24), Fla. Stat., which are clearly based upon social policy.  The
hearsay exceptions in those subsections permit the use of certain out-of-court statements made by
a child under the age of 11, an elderly person, or a disabled adult which describes abuse suffered by
the declarant.  The exceptions are intended to protect the declarant from the mental and emotional
harm that would likely result from in-court testimony regarding the abuse and other related sensitive
matters.

7

In discussing the substantive nature of privileges, the article submits that privileges

promote social policy rather than regulating court procedure.  See id.   Privileges are

derived from the legislature’s policy decision to protect certain interpersonal

relationships, even at the expense of leaving the truth uncovered in some lawsuits.   Id.

Accord Ehrhardt, Florida Evidence §§ 303.1-304.1 (2000) (certain types of presumptions

are based upon social policy).  By contrast, most hearsay exceptions do not promote social

policy,8 but are based on judicial experience regarding the type of out-of court statements

that are sufficiently reliable to be introduced as evidence.  See, e.g., Idaho v. Wright, 497

U.S. 805, 817 (1990) (discussing concept of “firmly rooted” hearsay exceptions);

Ehrhardt, Florida Evidence § 802.2 (2000) (same).

Section 90.803(22), at least as it existed prior to the 1998 amendments, would

appear to fall into the latter category.  The hearsay exception for former testimony is

“firmly rooted” in the law, at least where the declarant is unavailable.  See Ohio v.

Roberts, 448 U.S. 56 (1980); Ehrhardt, Florida Evidence § 802.2 (2000).  The exception

was recognized in English common law and has been in Florida law since 1893.  See ch.

4135, Laws of Fla. (1893) (codified as amended in § 92.22, Fla. Stat. (1975)); see also



8

Lawrence, The Admissibility of Former Testimony Under Rule 804(b)(1): Defining a

Predecessor in Interest, 42 U. Miami L. Rev. 975 (1988) (discussing history of the former

testimony hearsay exception, including the movement away from the “mutuality of

parties” requirement to the “similar interests and motive test” under the federal rules).

In sum, even if categorization of Chapter 98-2 was necessary, there is not

definitive authority to guide the Court on this issue.  To avoid the practical and policy

problems implicated by a categorization of Chapter 98-2, the Solicitor General submits

the Court should follow its historic approach in reviewing changes to the Evidence Code

and not categorize Chapter 98-2 as either procedural or substantive.  Instead, the Court

should reaffirm the hybrid nature of the Evidence Code with a focus on the policy

rationale underlying section 90.803(22), and adopt or refine the rule as necessary to

further that policy.

SHOULD THE COURT REJECT OR ADOPT THE 
BAR COMMITTEE’S RECOMMENDATION?

The Solicitor General will not address the Bar Committee’s specific comments and

concerns regarding Chapter 98-2, nor will the Solicitor General advocate the adoption or

rejection of Chapter 98-2.  Instead, the Solicitor General offers the legislative history of

Chapter 98-2 which demonstrates that it was originally intended to address only a limited

class of civil cases and was not directed to criminal cases.  Once the policy concerns



9  While the constitutionality of Chapter 98-2 is not at issue in this proceeding, the use of an
available witness’ former testimony implicates the Confrontation Clause.  See Ohio v. Roberts, 448
U.S. 56 (1980) (holding that the use of a witness’ preliminary hearing testimony at trial does not
violate the defendant’s rights under the Confrontation Clause of the Sixth Amendment where the
witness was unavailable at trial and the defendant previously had the opportunity to cross-examine
the witness); Barber v. Page, 390 U.S. 719 (1968) (describing the defendant’s right to confront
witnesses against him as a “fundamental requirement” of a fair trial and requiring a good-faith
dilligent effort to locate the witness before she will be deemed to be “unavailable”).  This issue could
be avoided by limiting the application of Chapter 98-2 to civil cases.

10  See Ch. 4135, Laws of Fla. (1893) (codified as amended in § 92.22, Fla. Stat. (1975)).  The
exception in section 92.22 was more akin to section 90.804(2)(a) than to section 90.803(22) because
it required the declarant to be unavailable.  See generally Glicksberg, Former Testimony Under the
Uniform Rules of Evidence and in Florida, 10 U. Fla. L. Rev. 269 (1957) (discussing the development
of § 92.22).  Appendix B includes a chart which compares the different versions of the statutory
hearsay exception for “former testimony” that have been in effect since 1893.

9

underlying Chapter 98-2 are placed in the proper perspective, the Solicitor General

submits that many of the concerns regarding Chapter 98-2 may be reduced or eliminated

by adopting a modified version of the rule, which limits the scope of Chapter 98-2

accordingly.9

A  statutory hearsay exception for former testimony has existed in Florida since

1893.10  The hearsay exception in section 90.803(22) was adopted in 1976 as part of the

comprehensive new Florida Evidence Code.  See Ch. 76-237, Laws of Fla.  The section

applied to “[f]ormer testimony given by the declarant at a civil trial, when used in

substantially the same civil proceeding.”  The Sponsors’ Note for section 90.803(22)

explained its purpose as follows:

This exception makes admissible testimony given by a witness at a civil
trial when it is introduced at a subsequent civil trial which is substantially



10

the same proceeding.  Thus, in a retrial of a case it is unnecessary to call as
a witness a person who testified during the first trial.  This exception
expands the use of evidence given at a former trial from that provided in
existing Fla. Stat. § 92.22 which allowed the use of this evidence only when
“a substantial reason ... why the original witness or document is not
produced” is shown.  Under this exception, this evidence is admissible
regardless of the availability of the witness.

Fla. Stat. Ann., Vol. 6C at 358.   Section 90.803(22) was amended in 1978 to narrow its

application to “a retrial ... involving identical parties and the same facts.”  See Ch. 78-

361, Laws of Fla.  The Commentary on the 1978 amendment explained its purpose as

follows:

The amendment restricts the admissibility of former testimony under this
exception to a retrial of a civil trial involving the identical parties and the
same facts.  The amendment did not affect the admissibility of former
testimony under Section 90.804(2)(a) when the witness is unavailable.

Fla. Stat. Ann., Vol. 6C at 359.  This Court adopted the Evidence Code, including section

90.803(22) as amended by Chapter 78-361, Laws of Fla., as a rule of evidence to the

extent that it was procedural in nature.  See In re Evidence Code, 372 So.2d 1369 (Fla.

1979), clarified 376 So.2d 1161 (Fla. 1979).  The Court did not discuss whether section

90.803(22), or any other provision of the Evidence Code, was substantive or procedural

in nature.

Section 90.803(22) remained unchanged for twenty years until it was amended by

Chapter 98-2, Laws of Fla.  CS/HB 1597, the bill enacted as Chapter 98-2, was passed



11  The substance of Chapter 98-2 was actually passed by the Legislature three times, twice
in HB 1597 and another time in section 12 of CS/SB 874, the tort reform bill approved by the
Legislature in the 1998 regular session.  CS/SB 874 was vetoed by Governor Chiles for reasons
unrelated to the amendments to section 90.803(22).  See Veto Message for CS/SB 874 (May 18,
1998) (available online at http://www.state.fl.us/eog/govdocs/veto/1998veto/sb874_veto.html).
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by the Legislature twice – once in the 1997 regular session and then again in the 1998

regular session in response to Governor Chiles’ veto.11 

HB 1597 was filed in the 1997 regular session by Representative John Thrasher.

A companion measure, SB 1830, was filed by Senator Jim Horne.  The bills would have

expanded the hearsay exception in section 90.803(22) to include former testimony given

by certain enumerated persons at “the same or a different proceeding,” rather than only

at a retrial.  See App. C.  The expanded exception would have applied only in civil trials

and the former testimony could be used only to “establish the degree of fault of [the

declarant], or to establish the authenticity of documentary evidence relevant to the degree

of fault of [the declarant].”  Id.

HB 1597 was amended by the House Civil Justice and Claims Committee to

clarify that the court could exclude the former testimony pursuant to its discretion under

sections 90.402 and 90.403, and those amendments were incorporated into a committee

substitute.  See App. D.  SB 1830 was amended by the Senate Judiciary Committee to

authorize the use of former testimony upon the same terms and with the same

qualifications as set forth in section 90.804(2)(a), except that the declarant need not be



12  See Staff Analysis of CS/HB 1597, at 3; Staff Analysis of SB 1830, at 6 (“The hearsay
exception as expanded by the bill would apply only in civil trials.”), 8 (explaining that the
“amendment amends s. 90.803(22) to read identically to s. 90.804(2)(a)” but not mentioning the
potential application of the expanded exception in criminal cases).  The staff analyses are included
in Appendices E and F.

13  Senator Horne’s letter to the Governor responded to a letter that expressed the Bar
Committee’s opposition to CS/HB 1597.  See Letter from Pedro J. Martinez-Fraga to Dexter
Douglas (May 19, 1997) (copy in App. G).  The issues raised in that letter are substantially the
same as the objections to Chapter 98-2 set forth in the Petition filed in this case. 

12

unavailable.  The committee testimony and debate on HB 1597 and SB 1830 focused

only on the application of the expanded exception in civil cases; it does not appear that

either committee considered (or intended) the application of the expanded exception in

criminal cases.12  Our review of the tapes of the committee hearings on HB 1597 and SB

1830 did not identify any discussion regarding the potential application of the amended

exception to criminal cases.  Accord Letter from Senator Horne to Governor Chiles

regarding CS/HB 1597 (May 29, 1997)13 (unequivocally stating “This legislation does

not apply to criminal cases.”) (emphasis original) (copy in App. H). The testimony and

debate at the committee hearings focused on the application of the amended exception

in civil cases, particularly mass-tort cases. 

The committee testimony of the sponsors and proponents of the bills indicate that

the purpose of Chapter 98-2 is to increase judicial economy and efficiency by reducing

duplicative depositions, especially in multi-party and mass-tort litigation where the use



14  See, e.g., Comments of Rep. Thrasher and Rep. Silver on HB 1597, Tape of House Floor
Debate (Apr. 24, 1997) (available at Florida State Archives, R.A. Gray Building, Series 38, Box 252);
Comments of Sen. Horne explaining purpose of SB 1830 and CS/HB 1597 (Apr. 30-May 1, 1997)
(tapes available at Senate Document Center, Room 304 of the Capitol).  Accord Comments of
George Meros, representing the Florida Chamber, Tape Recording of Workshop on HB 1597 by
House Civil Justice and Claims Committee (Apr. 8, 1997) (available at Florida State Archives, R.A.
Gray Building, Series 414, Box 1146) [hereafter “Meros Testimony”].  And see Legislative Bill
Analysis for HB 1597 by Office of the Governor, at 2, 3 (May 15, 1997) (recommending that the
Governor allow the bill to become law without signature, and noting that the Bar Committee is “more
comfortable with  [the bill] now since the amendments were adopted”) (available at Florida Records
Storage Center, SRC Box 130803, Agency No. 6, Accession No. 98-1892); Letter from Attorney
General Butterworth to Governor Chiles regarding CS/HB 1597 (May 28, 1997) (“The primary intent
of the legislation is laudable: reducing the cost of civil litigation.”) (copy in App. I).

15  See, e.g., Testimony of Evan Yaglewell, Esq., representing asbestos disease victims, Tape
Recording of Workshop on HB 1597 by House Civil Justice and Claims Committee (Apr. 8, 1997)
(available at Florida State Archives, R.A. Gray Building, Series 414, Box 1146); Testimony of Paul
Jess, representing Florida Academy of Trial Lawyers, Tape Recording of Hearing on SB 1830 by
Senate Judiciary Committee (Apr. 23, 1997) (available at Florida State Archives, R.A. Gray Building,
Series 625, Box 846); Testimony of Wayne Hogan, representing asbestos disease victims, Tape
Recording of Hearing on SB 1830 by Senate Judiciary Committee (Apr. 23, 1997) (available at
Florida State Archives, R.A. Gray Building, Series 625, Box 846).

13

of former testimony is common and of particular value.14  Accord Lowenthal, Modern

Mass Tort Litigation, Prior-Action Depositions and Practice-Sensitive Procedures, 63

Fordham L. Rev. 989, 992-93, 1019-27 (1995) (suggesting that the expanded use of

former testimony in mass-tort cases would promote judicial efficiency without sacrificing

fairness to the parties because of the unique nature of such cases).  Opponents of HB

1597 and SB 1830 argued that the bills were intended for and would only benefit mass-

tort defendants such as asbestos manufacturers.15  Proponents of the bills responded that

the expanded hearsay exception would benefit both plaintiffs and defendants in mass-tort



16  See Meros Testimony, supra.  See also Johns-Manville Sales Corp. v. Janssens, 463 So.2d
242 (Fla. 1st DCA 1984), rev. denied, 467 So.2d 999 (Fla. 1985) (involving the use of former
testimony under section 90.804(2)(a) by plaintiffs in asbestos litigation).

17  This same amendment was rejected by the Senate.  See S. Journ. at 1061 (Apr. 30, 1997)
(Amend. 1D).
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cases and that its application was broader than asbestos cases.16  For example, the

proponents suggested that the expanded exception might apply in the event of multiple

lawsuits arising out of an accident between a bus and a car.  See Meros Testimony, supra.

In such circumstances, the car driver’s deposition or trial testimony from an earlier suit

by a bus passenger could be used by subsequent bus passengers in their suits against the

driver, and it might be used by the bus company in suits against it by bus passengers to

limit its liability by showing the liability of a non-party (the car driver).  Id.  The

proponents argued that the use of the driver’s former testimony (in lieu of additional

depositions or trial testimony) would not sacrifice reliability or fairness at the expense of

judicial economy because the car driver’s testimony would be the same (whether in the

first suit or the twentieth) and each plaintiffs’ interest in developing that testimony would

be the same.  Id.  Accord Lowenthal, supra, at 992-93, 1019-27.

On the floor of the House, an amendment to CS/HB 1597 was offered to limit the

bill’s applicability to testimony given after the effective date of the bill.  See H. Journ.

at 858 (Apr. 24, 1997).  That amendment failed,17 and CS/HB 1597 subsequently passed

the House by a vote of 107 to 6.  See H. Journ. at 1116 (Apr. 28, 1997).



18    See, e.g., Comments of Sen. Campbell in floor debate on Amend 1A to SB 1830 (Apr.
30, 1997) (Tapes 4, 6, 8) (available at Senate Document Center, Room 304 of the Capitol); Testimony
of Paul Jess, representing the Florida Academy of Trial Lawyers, and Wayne Hogan, representing
asbestos disease victims, Senate Judiciary Committee (Apr. 23, 1997) (commenting on Amend. 1 to
Amend. 1 to SB 1830) (tapes available at Florida State Archives, R.A. Gray Building, Series 625, Box
846, amendment available at Florida State Archives, R.A. Gray Building, Series 18, Box 2271).

15

The Senate adopted a “strike everything” amendment to CS/HB 1597 which

conformed the bill to SB 1830, as amended.  See S. Journ. at 1095 (Apr. 30, 1997).

There were two differences between the “strike everything” amendment and the

amendment to SB 1830 adopted by the Senate Judiciary Committee.  First, the “strike

everything” amendment included the language from CS/HB 1597 which authorized the

court to exclude the former testimony pursuant to sections 90.402 or 90.403.  Second, the

“strike everything” amendment added the phrase “or a person with a similar interest” to

the list of persons who could have had an opportunity to develop the former testimony

before it can be used in the subsequent proceeding.

The latter change was subject to considerable debate, both in committee and on the

Senate floor.18  The debate centered on the lack of a definition for the phrase “person with

a similar interest” and the perceived inequity in allowing former testimony to be used

where it may have been given many years ago and the party against whom it was offered

did not have an opportunity to cross-examine the witness.  Accord Petition at 2 (comment

(c)).  On this point, the Solicitor General notes that Florida is not the only state whose

evidence code includes this phrase; at least six other states have former testimony



19  See Tex. R. Evid. 804(b)(1); Mont. R. Evid. 804(b)(1); Neb. Rev. Stat. § 27-804; Minn. R.
Evid. 804(b)(1); Cal. Evid. Code § 1292(3),; La. Evid. Code § 804.B(1).  See also Lowenthal, supra,
at 1028 n.187 (referring to the Texas rule as a model and also citing similar rules in California, Hawaii,
Nebraska, New Mexico, and Wisconsin).

20  In explaining the Senate amendment to CS/HB 1597 to the House, Representative Thrasher
stated, “the Senate made a technical amendment to the bill.”  See Tape Recording of House Floor
Debate (May 1, 1997) (available at Florida State Archives, R.A. Gray Building, Series 38, Box 253).
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exceptions which include the same or similar language.19  While the exceptions in those

states require the declarant to  be unavailable, the case law interpreting those statutes and

rules should provide Florida courts guidance in interpreting the phrase “person with a

similar interest” in section 90.803(22).

The Senate approved CS/HB 1597, as amended, by a vote of 37 to 0. See S. Journ.

at 1242 (May. 1, 1997).  The House concurred in the Senate amendment and then

unanimously (118 to 0) passed CS/HB 1597, as amended.20  See H. Journ. at 1754 (May

1, 1997).

Governor Chiles vetoed CS/HB 1597.  In his veto message, the Governor stated:

I cannot support Committee Substitute for House Bill 1597 because it
reduces a party’s ability to confront and question a witness.  I do not see as
beneficial a reform to the Evidence Code which creates an open-ended
exception that precludes the right of a litigant to cross-examine witnesses
at trial.  This bill would primarily operate to the benefit of large, multi-state
corporations that have engaged in extensive litigation throughout the
country in many venues and jurisdictions. These multi-state corporations
would have a distinct advantage of being able to pick and choose from
depositions that have never been made public records, and offer these
depositions as testimony. The opposing party would not have the right to
confront the declarant about the statements. 



21  See Letter from Attorney General Butterworth to Governor Chiles (May 28, 1997)
(recommending veto of CS/HB 1597 “because of its potential adverse impact on the State of
Florida’s pending lawsuit against tobacco manufacturers”) (copy included in App. I).  See also
Comments of Rep. Thrasher during debate on veto override (Mar. 4, 1998) (tape available at Florida
State Archives, R.A. Gray Building, Series 38, Box 255) (stating that Governor’s veto was based on
the potential impact of the bill on the tobacco litigation and with that litigation having settled, the
Governor no longer objected to the bill) [hereafter “House Veto Override Debate”]; Comments of
Sen. Horne and Sen. Dyer during debate on veto override (Mar. 11, 1998) (Tape 3) (available at
Senate Document Center, Room 304 of the Capitol) (same) [hereafter “Senate Veto Override
Debate”].

22  The Legislature’s authority to override the veto of CS/HB 1597 during the 1998 regular
session rather than during the intervening the 1997 special session on education was upheld in Chiles
v. Phelps, 714 So.2d 453 (Fla. 1998).
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Further, I am concerned that the proposed legislation precludes a fact-finder
from evaluating a witness' demeanor and credibility. The proposed
legislation would allow a party to conduct a trial by deposition, even if the
declarant is available to testify. Consequently, a fact-finder is denied the
ability to weigh the witness' demeanor and credibility. 

Even though I am sure that the Legislature did not intend it to be so, this
statute creates an untenable potential for unfairness to all parties to a
lawsuit.

Veto Message for CS/HB 1597, at 2 (May 29, 1997) (copy included in App. J).  The

“real” reason for the Governor’s veto appears to be the uncertain impact of the amended

exception on the then-pending tobacco litigation.21  There is nothing in the Governor’s

veto message which would suggest that the Governor contemplated the application of the

amended hearsay exception in criminal cases.

On the second day of the 1998 regular session, the House voted 93 to 22 to

override the Governor’s veto.22  See H. Journ. at 119 (Mar. 4, 1998).  The following



23  This constitutionally-prescribed effective date may raise questions regarding the language
in section 2 of the bill, which purports to limit the application of the expanded exception to  “pending
cases in which the final pretrial conference occurs on or after that date.” (emphasis supplied).  It is
unclear whether this language was superseded in its entirety by the constitutionally-prescribed
effective date or whether the language was unaffected except that the words “that date” now refer
to June 30, 1998 rather than July 1, 1997.  The Court may need to clarify this issue to the extent that
it adopts all or a portion of Chapter 98-2 as a court rule.  Cf. In re Florida Evidence Code, 376 So.2d
1161, 1162 (Fla. 1979) (addressing confusion surrounding the effective date of the Evidence Code).

18

week, the Senate voted 35 to 3 to override the veto.  See S. Journ at 148 (Mar. 11, 1998).

There was no debate on the veto override in the House and the debate in the Senate

focused on procedural matters rather than the substance of the bill.  See House Veto

Override Debate, supra; Senate Veto Override Debate, supra.  The amendments to

section 90.803(22) in Chapter 98-2 became effective on June 30, 1998– 60 days after sine

die of the 1998 regular session– pursuant to article III, section 9, Fla. Const.23
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CONCLUSION

The Solicitor General submits that the Court should not categorize Chapter 98-2

as exclusively substantive or exclusively procedural.  Instead, the Court should reaffirm

the hybrid nature of the Evidence Code as well as the Court’s concurrent jurisdiction with

the Legislature over the Evidence Code.  This concurrent jurisdiction allows the Court

to adopt or modify Chapter 98-2 as it deems appropriate.  In this regard, the Court should

consider limiting the application of Chapter 98-2 to a narrow class of civil cases, and not

criminal cases.  A narrowly applied rule may alleviate many of the concerns raised by the

Bar Committee, and would further the legislative purpose underlying Chapter 98-2.
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