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INTRODUCTION AND SUMMARY

The Solicitor General on behalf of himself, Attorney General Robert A.
Butterworth, and Statewide Prosecutor Melanie A. Hines, hereby respondsto the Court’s
July 13, 2000, Order Requesting Comments. The Solicitor General’ scomments address
the issues of whether Chapter 98-2 is substantive or procedural and whether the Court
should follow the recommendation of the Florida Bar Code and Rules of Evidence
Committee (“Bar Committee”).

Astothefirst issue, the Salicitor General submitsthat provisionsof the Evidence
Code areboth procedura and substantiveinnatureandit isinappropriate and unnecessary
to categorize Chapter 98-2 or any other provision as solely substantive or solely
procedural. TheForidaConstitution veststhe Court and the L egidaturewith concurrent
authority to adopt rules of evidence, and the Court is free to adopt or modify arule of
evidence enacted by the Legidature as it deems appropriate.

As to the second issue, the Solicitor Genera neither supports nor opposes the
recommendation of the Bar Committee, but offersthe legidative history of Chapter 98-2
to demonstratethat therulewasoriginally intended to apply only to anarrow classof civil
cases, and not to criminal cases. Narrowing the application of the rule to specific civil
actions may alleviate many of the Bar Committee's concerns while furthering the

legidative purpose underlying Chapter 98-2.



IS CHAPTER 98-2 SUBSTANTIVE OR PROCEDURAL IN NATURE ?

This Court has consistently recognized that the “Forida Evidence Code is both

substantive and procedural innature.” 1nreFlorida Evidence Code, 675 So.2d 584 (Fla

1996); 1n re Amendment of Florida Evidence Code, 497 So.2d 239, 240 (Fla. 1986).

Furthermore, the Court has never attempted to define which portions of the Code are
substantive and which portions are procedural,* and such analysis is unnecessary to
resolve this case.

The distinction between substantive and procedural laws has been described asa
“twilight zone"? and as Justice Terrell once noted, “[t]he limits of procedural and
substantive law have not been defined and no two would agree where the one leads of f

and the other begins.” Petition of Florida State Bar Ass n for Promulgation of New

Florida Rules of Civil Procedure, 199 So. 57, 59 (Fla. 1940). The “general tests’ for

determining whether alaw is substantive or procedura in nature are set forth in Justice

Atkins' concurringopinionin Inre Florida Rules of Criminal Procedure, 272 So0.2d 65,

! InInreFlorida Evidence Code, 372 So.2d 1369, 1370 (Fla. 1979), the Court adopted the
Evidence Code as amended through 1978 on a temporary basis and allowed interested parties to
provide objections to individua rules by stating “the basis why the challenged rule is procedural
rather than substantive” No objections were filed, so the Court did not address the
procedural/substantiveissue. SeelnreFloridaEvidence Code, 376 So.2d 1161 (Fla. 1979). Similarly,
in the subsequent cases involving the Evidence Code, there does not appear to have been any
objectiontothelanguageadopted by theL egidature, which would have caused the Court to consider
the nature of any particular provision of the Evidence Code.

2 Seegenerally Earl, TheRulemakingPower of the FloridaSupreme Court: The Twilight Zone
Between Substance and Procedure, 24 U. Fla. L. Rev. 87 (1971).
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66 (Fla. 1972). Thosetestshave become maximsof Floridalaw, but they are much more
difficult to apply than to recite. Their applicationisespecialy difficult in the context of

the Evidence Code. Cf. Means, The Powerto Regul ate Practice and Procedure in Florida

Courts, 32 U. Fla. L. Rev. 442, 470-72 (1980).

An argument could be made that the entire Evidence Code is procedura in nature
because it governsthe parties, their counsal, and the court throughout the progressof the
case.®> However, this Court has declined to reach such aconclusionin the past, seeInre

Florida Evidence Code, 376 So.2d 1161, 1162 (Fla. 1979), and should not do so in this

case. Such a conclusion would be inconsistent with article 111, section 11(a)(3), FHa
Const., which precludes the Legidature from adopting “rules of evidence in any court”
by specia law or genera law of loca application but thereby implicitly authorizes the
L egidature to adopt such rules by genera law. Together articlelll, section 11(a)(3) and
article V, section 2, Fla. Congt., provide the Legidature and the Court with concurrent
jurisdiction over the rules of evidence.*

Inaddition tothe practica and policy reasonswhy the Court should not categorize

3 Cf. Milton v. L eapai, 562 So.2d 804, 807 (Fla. 5" DCA 1990), rev’ d on other grounds 595
S0.2d 12 (Fla.1992) (* Procedural law isthe machinery for carrying on the suit, including pleading,
process, evidenceand practice.”) (citingHeberlev. P.R.O. LiguidatingCompany, 186 So.2d 280 (Fla
1% DCA 1966)) (emphasis supplied).

4 Contrast article V, § 15, Fla. Const., which vests “exclusive jurisdiction” in the Supreme
Court over attorneys and bar admission.



aruleof evidenceasexclusively procedura or exclusively substantive, thereisverylittle
authority (and no controlling authority) to guide such aneffort. For example, theholding

in Dinter v. Brewer, 420 So.2d 932 (Fla. 3 DCA 1982), suggests that the former

testimony exception in section 90.804(2)(a) is not procedura in nature. By contrast,

Dallas County v. Commercial Union Assurance Co., 286 F.2d 388 (5" Cir. 1961), and

severa scholarly articles suggest that hearsay exceptions are procedura in nature.

In Dinter, the Third District held that the former testimony hearsay exception in
section 90.804(2)(a) is “cumulative” to Fla. R. Civ. P. 1.330 regarding the use of
depositionsassubstantivetestimony. SeeDinter, 420 So.2d a 934-35; seea so Ehrhardt,

Florida Evidence 8§ 804.2 (2000) (advocating the Dinter rule). The holding in Dinter

suggests that the former testimony exception is not procedura in nature because if it
were, the more narrow procedura rule would have controlled the admission of the

depositiontestimony. Cf. Rodriguezv. State, 609 So.2d 493, 502-03 (Fla. 1992) (Kogan,

J., dissenting). A different rule appliesin criminal cases, seeid. a 498-99, and arecent

decison from the Second District appears to conflict with Dinter. See Friedman v.

Friedman, 25 Fla. L. Weekly D1641 (Fla. 2¢ DCA July 7, 2000) (holding that the
admissibility of non-party depositions in civil cases is governed by Fla. R. Civ. P.
1.330(a)(3) rather than section 90.803(22), as amended).

In Dalas County, acase predating the adoption of the Federal Rules of Evidence,




the Fifth Circuit concluded that hearsay rules are a matter of procedure rather than a
matter of substance. The case involved the admission of a newspaper article as

substantive evidence over ahearsay objection. See Dalas County, 286 F.2d a 390, 392.

The court affirmed the admission of the newspaper article and rej ected an argument that
Alabama law, rather than federal common law, controls the admission of the article

pursuant to the Erie doctrine. 1d. at 392-93 (citing Monarch Insurance Co. of Ohio v.

Spach, 281 F.2d 401 (5™ Cir. 1960), which held that an ex parte statement under oath
whichwasinadmissibleunder § 92.33, Ha Stat., wasadmissibleinthetrial of adiversity
case in federa court because the admission of evidence was a procedural matter
controlled by federal law). By not applying the hearsay exception in Alabama law, the
court must have concluded that the exception was procedural in nature and therefore
superseded by federa law.

Commentary on the hybrid nature of the Federal Rules of Evidence and the
collaborative processbetween Congressand the Supreme Court through whichthe Rules
are adopted also offers some guidance, even though the congtitutional and statutory
provisionsgoverningthe adoption of rulesof procedure for thefederal courtsaredifferent

thanthe constitutional provisionsgoverningthe adoption of rulesof procedurefor Florida

® Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938) (in diversity cases, federal procedural
law and state substantive law applies).




courts.® See, e.q., Comment, Separation of Powers and the Federal Rules of Evidence,

26 Hastings L .J. 1059 (1975); Joiner, Uniform Rules of Evidence for the Federal Courts,

20 F.R.D. 429 (1957); A_Preliminary Report on the Advisability and Feasibility of

Deveoping Uniform Rules of Evidencefor the United States District Courts, 30 F.R.D.

73 (1962) [hereafter “Preliminary Report]. The Hastings Law Journa article tracesthe

development and adoption of the Federal Rules of Evidence. It analyzesthebasisof the
Supreme Court’s authority to adopt procedural rules and the scope of the prohibition
against the Court adopting substantive rules. See Comment, supra at 1061-67. The
article concludes that mgjority of the Federal Rules of Evidence are clearly procedural
“since they are involved with the orderly dispatch of judicia business.” |d. at 1069-70.
However, the article further concludes that “[r]ules concerning privileges, presumptions
and burdens of proof involve more and should be classified as substantive and thus
beyond the Supreme Court’s rulemaking power.” |Id. a 1070 (internal quotations

omitted).’

® Compare 28U.S.C. 88 2072-74 (Congressional del egation of authority totheU.S. Supreme
Court to prescriberulesregulating the practice and procedure for federal courts, provided that such
rules do not “abridge, enlarge or modify any substantiveright”) with art. V, 8 2, Fla. Const.

" Accord Preliminary Report, supra, at 107-08 (parole evidence rule, conclusive
presumptions, and burden of proof aresubstantivein nature); Joiner, supra, at 435 (privileges, burden
of proof, and conclusive presumptionsare substantivein nature); DallasCounty, 286 F.2d at 392n.5.
Seeals028U.S.C. § 2074(b) (requiring Congressional approval of any rule “creating, abolishing, or
modifying an evidentiary privilege”).




I ndiscussingthe substantive nature of privileges, the articlesubmitsthat privileges
promote socia policy rather than regulating court procedure. Seeid. Privileges are
derived from the legidature’'s policy decison to protect certain interpersonal
relationships, even at the expense of |eaving the truth uncoveredin some lawsuits. 1d.

Accord Ehrhardt, FloridaEvidence 88 303.1-304.1 (2000) (certain typesof presumptions

arebasedupon socia policy). By contrast, most hearsay exceptionsdo not promotesocial
policy,? but are based onjudicia experience regarding the type of out-of court statements

that are sufficiently reliableto be introduced as evidence. See, e.q., Idahov. Wright, 497

U.S. 805, 817 (1990) (discussing concept of “firmly rooted” hearsay exceptions);

Ehrhardt, Florida Evidence § 802.2 (2000) (same).

Section 90.803(22), at least as it existed prior to the 1998 amendments, would
appear to fal into the latter category. The hearsay exception for former testimony is
“firmly rooted” in the law, a least where the declarant is unavailable. See Ohio v.

Roberts, 448 U.S. 56 (1980); Ehrhardt, Florida Evidence § 802.2 (2000). The exception

was recognizedin English common law and has beenin Floridalaw since 1893. Seech.

4135, Laws of Fla. (1893) (codified asamended in 8§ 92.22, Fla. Stat. (1975)); see aso

8 But see §90.803(23) and (24), Fla. Stat., which are clearly based upon social policy. The
hearsay exceptionsin those subsections permit the use of certain out-of-court statements made by
achild under theage of 11, an elderly person, or adisabled adult which describes abuse suffered by
the declarant. The exceptions are intended to protect the declarant from the mental and emotional
harm that would likely result fromin-court testimony regardingtheabuse and other related sensitive
matters.



Lawrence, The Admissibility of Former Testimony Under Rule 804(b)(1): Defining a

Predecessor in Interest, 42 U. Miami L. Rev. 975 (1988) (discussinghistory of the former

testimony hearsay exception, including the movement away from the “mutuality of
parties’ requirement to the “similar interests and motive test” under the federa rules).

In sum, even if categorization of Chapter 98-2 was necessary, there is not
definitive authority to guide the Court on thisissue. To avoid the practica and policy
problems implicated by a categorization of Chapter 98-2, the Solicitor General submits
the Court should follow itshistoric approach in reviewing changesto the Evidence Code
and not categorize Chapter 98-2 as either procedural or substantive. Instead, the Court
should reaffirm the hybrid nature of the Evidence Code with a focus on the policy
rationale underlying section 90.803(22), and adopt or refine the rule as necessary to

further that policy.

SHOULD THE COURT REJECT OR ADOPT THE
BAR COMMITTEE’S RECOMMENDATION?

The Solicitor Genera will not addressthe Bar Committee’ sspecific commentsand
concernsregarding Chapter 98-2, nor will the Solicitor Genera advocate the adoption or
rejection of Chapter 98-2. Instead, the Solicitor Generd offersthe legidative history of
Chapter 98-2 which demonstratesthat it was originally intended to addressonly alimited

class of civil cases and was not directed to crimina cases. Once the policy concerns
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underlying Chapter 98-2 are placed in the proper perspective, the Solicitor General
submitsthat many of the concernsregarding Chapter 98-2 may be reduced or €liminated
by adopting a modified version of the rule, which limits the scope of Chapter 98-2
accordingly.®

A statutory hearsay exception for former testimony has existed in Florida since
1893.2° The hearsay exception in section 90.803(22) was adopted in 1976 as part of the
comprehensive new Florida Evidence Code. See Ch. 76-237, Lawsof Fla. The section
applied to “[flormer testimony given by the declarant at a civil tria, when used in
substantially the same civil proceeding.” The Sponsors Note for section 90.803(22)
explained its purpose as follows:

This exception makes admissible testimony given by awitness a a civil
trial when it isintroduced at a subsequent civil trial which is substantially

® While the constitutionality of Chapter 98-2isnot at issuein this proceeding, the use of an
avallablewitness’ former testimony implicatesthe Confrontation Clause. See Ohio v. Roberts, 448
U.S. 56 (1980) (holding that the use of awitness preliminary hearing testimony at trial does not
violate the defendant’ s rights under the Confrontation Clause of the Sixth Amendment where the
witnesswas unavailable at trial and the defendant previously had the opportunity to cross-examine
the witness); Barber v. @e 390 U.S. 719 (1968) (describing the defendant’s right to confront
witnesses against him as a “fundamental requirement” of a fair trial and requiring a good-faith
dilligent effort to locate the witness before shewill be deemed to be“ unavailable”). Thisissuecould
be avoided by limiting the application of Chapter 98-2 to civil cases.

10 See Ch. 4135, Laws of Fla. (1893) (codified asamended in § 92.22, Fla. Stat. (1975)). The
exception in section 92.22 was more akin to section 90.804(2)(a) than to section 90.803(22) because
it required the declarant to be unavailable. See generally Glicksberg, Former Testimony Under the
Uniform Rulesof Evidenceand inFlorida 10U. Fla. L. Rev. 269 (1957) (discussingthedevel opment
of § 92.22). Appendix B includes a chart which compares the different versions of the statutory
hearsay exception for “former testimony” that have been in effect since 1893.

9



the same proceeding. Thus, inaretrial of acaseit isunnecessary to cal as
a witness a person who testified during the first trial. This exception
expands the use of evidence given a aformer tria from that provided in
existingFla Stat. §92.22 which allowed the use of thisevidence only when
“a substantial reason ... why the origina witness or document is not
produced” is shown. Under this exception, this evidence is admissible
regardless of the availability of the witness,

Fla Stat. Ann., Vol. 6C a 358. Section 90.803(22) was amended in 1978 to narrow its
application to “aretria ... involving identical parties and the same facts.” See Ch. 78-
361, Laws of Fla. The Commentary on the 1978 amendment explained its purpose as
follows:
The amendment restricts the admissibility of former testimony under this
exception to aretria of acivil tria involving the identical parties and the
same facts. The amendment did not affect the admissibility of former
testimony under Section 90.804(2)(a) when the witnessis unavailable.
Fla. Stat. Ann., Vol. 6C at 359. ThisCourt adopted the Evidence Code, including section
90.803(22) as amended by Chapter 78-361, Laws of Fla., as arule of evidence to the

extent that it was procedural in nature. See In re Evidence Code, 372 So0.2d 1369 (Fla

1979), clarified 376 So.2d 1161 (Fla. 1979). The Court did not discuss whether section
90.803(22), or any other provision of the Evidence Code, was substantive or procedural
in nature.

Section 90.803(22) remained unchangedfor twenty yearsuntil it was amended by

Chapter 98-2, Laws of Flaa. CS/HB 1597, the bill enacted as Chapter 98-2, was passed

10



by the Legidature twice— oncein the 1997 regular session and then again in the 1998
regular session in response to Governor Chiles’ veto.™

HB 1597 wasfiled in the 1997 regular session by Representative John Thrasher.
A companion measure, SB 1830, was filed by Senator Jim Horne. The billswould have
expanded the hearsay exception in section 90.803(22) to include former testimony given
by certain enumerated persons a “the same or a different proceeding,” rather than only
a aretria. See App. C. The expanded exception would have applied only in civil trias
and the former testimony could be used only to “establish the degree of fault of [the
declarant], or to establish the authenti city of documentary evidencerelevant tothe degree
of fault of [the declarant].” Id.

HB 1597 was amended by the House Civil Justice and Claims Committee to
clarify that the court could exclude the former testimony pursuant to its discretion under
sections 90.402 and 90.403, and those amendments were incorporated into acommittee
substitute. See App. D. SB 1830 was amended by the Senate Judiciary Committee to
authorize the use of former testimony upon the same terms and with the same

qualifications as set forth in section 90.804(2)(a), except that the declarant need not be

1 The substance of Chapter 98-2 was actually passed by the L egislature three times, twice
in HB 1597 and another time in section 12 of CS/SB 874, the tort reform bill approved by the
Legidature in the 1998 regular session. CS/SB 874 was vetoed by Governor Chiles for reasons
unrelated to the amendments to section 90.803(22). See Veto Message for CS/SB 874 (May 18,
1998) (available online at http://www.state.fl.us/eog/govdocs/veto/1998veto/sb874 veto.html).

11



unavailable. The committee testimony and debate on HB 1597 and SB 1830 focused
only on the application of the expanded exception in civil cases; it does not appear that
either committee considered (or intended) the application of the expanded exception in
criminal cases.*? Our review of the tapes of the committee hearingson HB 1597 and SB
1830 did not identify any discussion regarding the potential application of the amended
exception to criminal cases. Accord Letter from Senator Horne to Governor Chiles
regarding CS/HB 1597 (May 29, 1997)*2 (unequivocaly stating “ This legislation does
not apply to criminal cases.” ) (emphasisoriginal) (copy in App. H). The testimony and
debate a the committee hearings focused on the application of the amended exception
in civil cases, particularly mass-tort cases.

The committee testimony of the sponsorsand proponentsof the billsindicate that
the purpose of Chapter 98-2 isto increase judicial economy and efficiency by reducing

duplicative depositions, especially in multi-party and mass-tort litigation where the use

2 See Staff Analysis of CS/HB 1597, at 3; Staff Analysis of SB 1830, at 6 (“ The hearsay
exception as expanded by the bill would apply only in civil trials.”), 8 (explaining that the
“amendment amends s. 90.803(22) to read identically to s. 90.804(2)(a)” but not mentioning the
potential application of the expanded exception in criminal cases). Thestaff analysesareincluded
in Appendices E and F.

B Senator Horne' s | etter to the Governor responded to aletter that expressed the Bar
Committee’ s opposition to CS/HB 1597. See L etter from Pedro J. Martinez-Fraga to Dexter
Douglas (May 19, 1997) (copy in App. G). Theissuesraised in that letter are substantially the
same as the objections to Chapter 98-2 set forth in the Petition filed in this case.

12



of former testimony is common and of particular value.** Accord Lowenthal, Modern

Mass Tort Litigation, Prior-Action Depositions and Practice-Sensitive Procedures, 63

Fordham L. Rev. 989, 992-93, 1019-27 (1995) (suggesting that the expanded use of
former testimony in mass-tort caseswould promotejudicial efficiency without sacrificing
fairness to the parties because of the unique nature of such cases). Opponents of HB
1597 and SB 1830 argued that the billswere intended for and would only benefit mass-
tort defendants such asasbestos manufacturers.™ Proponents of the bills responded that

the expanded hearsay exception would benefit both plaintiffs and defendantsin mass-tort

14 See, e.q., Comments of Rep. Thrasher and Rep. Silver on HB 1597, Tape of House Floor
Debate (Apr. 24,1997) (available at FloridaState Archives, R.A. Gray Building, Series 38, Box 252);
Comments of Sen. Horne explaining purpose of SB 1830 and CS/HB 1597 (Apr. 30-May 1, 1997)
(tapes available at Senate Document Center, Room 304 of the Capitol). Accord Comments of
George Meros, representing the Florida Chamber, Tape Recording of Workshop on HB 1597 by
House Civil Justice and Claims Committee (Apr. 8, 1997) (available at Florida State Archives, R.A.
Gray Building, Series 414, Box 1146) [hereafter “Meros Testimony”]. And see Legidative Bill
Analysis for HB 1597 by Office of the Governor, at 2, 3 (May 15, 1997) (recommending that the
Governor alowthebill to becomelaw without signature, and noting that the Bar Committeeis* more
comfortablewith [thebill] now sincethe amendmentswere adopted”) (available at FloridaRecords
Storage Center, SRC Box 130803, Agency No. 6, Accession No. 98-1892); Letter from Attorney
Genera Butterworth to Governor ChilesregardingCS/HB 1597 (May 28, 1997) (“ Theprimary intent
of the legidation islaudable: reducing the cost of civil litigation.”) (copy in App. I).

5 See, e.q., Testimony of Evan Y aglewell, Esg., representing asbestos diseasevictims, Tape
Recording of Workshop on HB 1597 by House Civil Justice and Claims Committee (Apr. 8, 1997)
(available at Florida State Archives, R.A. Gray Building, Series414, Box 1146); Testimony of Paul
Jess, representing Florida Academy of Trid Lawyers, Tape Recording of Hearing on SB 1830 by
Senate Judiciary Committee(Apr. 23, 1997) (available at FloridaState Archives, R.A. Gray Building,
Series 625, Box 846); Testimony of Wayne Hogan, representing asbestos disease victims, Tape
Recording of Hearing on SB 1830 by Senate Judiciary Committee (Apr. 23, 1997) (available at
Florida State Archives, R.A. Gray Building, Series 625, Box 846).

13



cases and that its application was broader than asbestos cases.’® For example, the
proponents suggested that the expanded exception might apply in the event of multiple
lawsuitsarising out of an accident betweenabusand acar. See Meros Testimony, supra
In such circumstances, the car driver’s deposition or trial testimony from an earlier suit
by abus passenger could be used by subsequent bus passengers in their suits against the
driver, and it might be used by the bus company in suits against it by bus passengersto
limit its liability by showing the liability of a non-party (the car driver). Id. The
proponents argued that the use of the driver’s former testimony (in lieu of additional
depositionsor tria testimony) would not sacrifice reliability or fairnessat the expense of
judicia economy because the car driver’ stestimony would be the same (whether in the
first suit or the twentieth) and each plaintiffs' interestindevel opingthat testimony would
be the same. |d. Accord Lowenthal, supra, at 992-93, 1019-27.

On the floor of the House, an amendment to CSYHB 1597 was offered to limit the
bill’s applicability to testimony given after the effective date of the bill. See H. Journ.
a 858 (Apr. 24, 1997). That amendment failed,'” and CS/HB 1597 subsequently passed

the House by avote of 107 to 6. See H. Journ. at 1116 (Apr. 28, 1997).

16 SeeMeros Testimony, supra. Seealso Johns-Manville Sales Corp. v. Janssens, 463 So.2d
242 (Fla. 1¥ DCA 1984), rev. denied, 467 So.2d 999 (Fla. 1985) (involving the use of former
testimony under section 90.804(2)(a) by plaintiffsin asbestos litigation).

7 This same amendment was rejected by the Senate. See S. Journ. at 1061 (Apr. 30, 1997)
(Amend. 1D).

14



The Senate adopted a “strike everything” amendment to CSYHB 1597 which
conformed the bill to SB 1830, as amended. See S. Journ. a 1095 (Apr. 30, 1997).
There were two differences between the “strike everything” amendment and the
amendment to SB 1830 adopted by the Senate Judiciary Committee. First, the “strike
everything” amendment included the language from CSHB 1597 which authorized the
court to exclude the former testimony pursuant to sections 90.402 or 90.403. Second, the
“strike everything” amendment added the phrase “or aperson with asimilar interest” to
the list of persons who could have had an opportunity to develop the former testimony
before it can be used in the subsequent proceeding.

Thelatter change was subject to considerabledebate, bothin committeeand onthe
Senatefloor.’® Thedebate centered onthelack of adefinitionfor thephrase* personwith
asmilar interest” and the perceived inequity in allowing former testimony to be used
where it may have been given many years ago and the party against whom it was offered
did not have an opportunity to cross-examine thewitness. Accord Petitionat 2 (comment
(c)). Onthis point, the Solicitor General notes that Floridais not the only state whose

evidence code includes this phrase; at least Six other states have former testimony

8 See e.q., Comments of Sen. Campbell in floor debate on Amend 1A to SB 1830 (Apr.
30,1997) (Tapes4, 6, 8) (available at Senate Document Center, Room 304 of the Capitol); Testimony
of Paul Jess, representing the Florida Academy of Trial Lawyers, and Wayne Hogan, representing
asbestos disease victims, Senate Judiciary Committee (Apr. 23, 1997) (commentingon Amend. 1to
Amend. 1to SB 1830) (tapesavailable at FloridaState Archives, R.A. Gray Building, Series625, Box
846, amendment available at Florida State Archives, R.A. Gray Building, Series 18, Box 2271).
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exceptions which include the same or similar language.® While the exceptionsin those
statesrequirethe declarant to be unavailable, the caselaw interpreting those statutesand
rules should provide Florida courts guidance in interpreting the phrase “person with a
similar interest” in section 90.803(22).

The Senate approved CS/HB 1597, as amended, by avote of 37t0 0. See S. Journ.
a 1242 (May. 1, 1997). The House concurred in the Senate amendment and then
unanimously (118to 0) passed CS/HB 1597, asamended.®® See H. Journ. a 1754 (May
1, 1997).

Governor Chilesvetoed CS/HB 1597. In hisveto message, the Governor stated:

| cannot support Committee Substitute for House Bill 1597 because it
reduces aparty’ sability to confront and question awitness. | do not seeas
beneficial a reform to the Evidence Code which creates an open-ended
exception that precludes the right of alitigant to cross-examine witnesses
atrial. Thishill would primarily operateto the benefit of large, multi-state
corporations that have engaged in extensive litigation throughout the
country in many venues and jurisdictions. These multi-state corporations
would have a distinct advantage of being able to pick and choose from
depositions that have never been made public records, and offer these
depositions as testimony. The opposing party would not have the right to
confront the declarant about the statements.

¥ SeeTex. R. Evid. 804(b)(1); Mont. R. Evid. 804(b)(1); Neb. Rev. Stat. § 27-804; Minn. R.
Evid. 804(b)(1); Cal. Evid. Code 8 1292(3),; La. Evid. Code § 804.B(1). Seealso L owenthal, supra,
at 1028n.187 (referringto the Texasrule asamodel and also citingsimilar rulesin California, Hawaii,
Nebraska, New Mexico, and Wisconsin).

2 | nexplaining the Senateamendment to CS/HB 1597 totheHouse, Representative Thrasher
stated, “the Senate made a technical amendment to the bill.” See Tape Recording of House Floor
Debate (May 1, 1997) (available at FloridaState Archives, R.A. Gray Building, Series 38, Box 253).
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Further, | amconcernedthat the proposed | egidation precludesafact-finder
from evaluating a witness demeanor and credibility. The proposed
legidation would allow aparty to conduct atria by deposition, even if the
declarant is available to testify. Consequently, a fact-finder is denied the
ability to weigh the witness demeanor and credibility.
Even though | am sure that the Legidature did not intend it to be so, this
statute creates an untenable potential for unfairness to all parties to a
lawsuiit.
Veto Message for CSYHB 1597, at 2 (May 29, 1997) (copy included in App. J). The
“real” reason for the Governor’ s veto appearsto be the uncertain impact of the amended
exception on the then-pending tobacco litigation.?* Thereis nothing in the Governor’'s
veto message whichwould suggest that the Governor contempl ated the application of the
amended hearsay exception in criminal cases.

On the second day of the 1998 regular session, the House voted 93 to 22 to

override the Governor’s veto.”? See H. Journ. a 119 (Mar. 4, 1998). The following

2 See Letter from Attorney General Butterworth to Governor Chiles (May 28, 1997)
(recommending veto of CS/HB 1597 “because of its potential adverse impact on the State of
Florida' s pending lawsuit against tobacco manufacturers’) (copy included in App. 1). See aso
Commentsof Rep. Thrasher during debate on veto override (Mar. 4, 1998) (tape available at Florida
State Archives, R.A. Gray Building, Series 38, Box 255) (stating that Governor’ s veto was based on
the potential impact of the bill on the tobacco litigation and with that litigation having settled, the
Governor no longer objected to the bill) [hereafter “House Veto Override Debate’ ]; Comments of
Sen. Horne and Sen. Dyer during debate on veto override (Mar. 11, 1998) (Tape 3) (available at
Senate Document Center, Room 304 of the Capitol) (same) [hereafter “ Senate Veto Override
Debate’].

% The Legidature s authority to override the veto of CS/HB 1597 during the 1998 regular
session rather than duringtheintervening the 1997 special session on educationwasupheld in Chiles
v. Phelps, 714 So.2d 453 (Fla. 1998).
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week, the Senate voted 35to 3to overridetheveto. SeeS. Journat 148 (Mar. 11, 1998).
There was no debate on the veto override in the House and the debate in the Senate
focused on procedura matters rather than the substance of the bill. See House Veto
Override Debate, supra; Senate Veto Overide Debate, supra. The amendments to
section 90.803(22) in Chapter 98-2 became effective on June 30, 1998- 60 daysafter sine

die of the 1998 regular session— pursuant to article 11, section 9, Fla. Const.?

3 Thiscongtitutionally-prescribed effective date may raise questionsregarding the language
insection 2 of thehill, which purportsto limit theapplication of theexpanded exceptionto “pending
casesin which the final pretrial conference occurs on or after that date.” (emphasis supplied). Itis
unclear whether this language was superseded in its entirety by the constitutionally-prescribed
effective date or whether the language was unaffected except that the words “that date” now refer
to June 30, 1998 rather than July 1, 1997. The Court may need to clarify thisissueto the extent that
it adoptsdl or aportion of Chapter 98-2 asacourt rule. Cf. In re FloridaEvidence Code, 376 So.2d
1161, 1162 (Fla. 1979) (addressing confusion surrounding the effective date of the Evidence Code).
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CONCLUSION

The Salicitor General submits that the Court should not categorize Chapter 98-2
asexclusively substantive or exclusively procedurd. Instead, the Court should reaffirm
the hybrid nature of the Evidence Code aswell asthe Court’ sconcurrent jurisdictionwith
the Legidature over the Evidence Code. This concurrent jurisdiction alows the Court
to adopt or modify Chapter 98-2 asit deems appropriate. Inthisregard, the Court should
consider limiting the application of Chapter 98-2 to anarrow class of civil cases, and not
criminal cases. A narrowly applied rule may alleviate many of the concernsraised by the

Bar Committee, and would further the legidative purpose underlying Chapter 98-2.
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REQUEST TO PARTICIPATE IN ORAL ARGUMENT

The Salicitor Genera respectfully requests the opportunity to participate in ora

argument scheduled in this case for August 30, 2000.

Respectfully submitted this 15™ day of August, 2000.

THOMASE. WARNER
Solicitor Generd
Fla. Bar. No. 176725

T. KENT WETHERELL, Il
Deputy Solicitor General
Fla. Bar. No. 060208

RICHARD A. HIXSON
Deputy Solicitor General
Fla. Bar. No. 187972

Office of the Solicitor Generd
PL-01 The Capitol
Tallahassee, FL 32399

(850) 414-3681

(850) 410-2672 (fax)
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CHAPTER 98-2
Committee Substitute for House Bill No. 1597

An act relating to evidence; amending s. 90.803, F.S.; revising an
exception to the pr0h1b1t10n against hearsay ev1dence pr0v1d1ng an
effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (22) of section 90.803, Florida Statutes, 1996 Sup-
plement, is amended to read:

90.803 Hearsay exceptions; availability of declarant immaterial—The
provision of s. 90.802 to the contrary notwithstanding, the following are not
inadmissible as evidence, even though the declarant is available as a wit-
ness:

(22) FORMER TESTIMONY.—Former testimony given by the declarant

which testimony was given as a witness at another hearing of the same or

a different proceeding, or in a deposition taken in compliance with law in the
course of the same or another proceeding, if the partv against whom the

testimony is now offered, or, in a civil action or proceeding, a predecessor in
interest. or a person with a similar interest, had an opportunity and similar
motive to develop the testimony by direct, cross, or redirect examination,

provided, however, the court finds that the testimony is not inadmissible
pursuant to s. 90.402 or s. 90.403. at-a-eivil-trial-when usedina-retrial of

sa;d-—tnal&nwlvmquexmeal—pa#&es—&nd—the—same—faet&

Section 2. This act shall take effect July 1, 1997 and shall apply to
pending cases in which the final pretrial conference occurs on or after that
date.

Vetoed by the Governor May 29, 1997.

Passed the House over the veto March 4, 1998.
Passed the Senate over the veto March 11, 1998.
Filed in Office Secretary of State March 12, 1998.
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Florida House of Representatives - 1997 HE 1597

By Representative Thrasher

1 A bill to be entitled

2 An act relating to evidence; amending s.

3 90.803, F.S.; providing additional exceptions

4 to the prohibition against hearsay evidence;

5 providing an effective date.

6

7| Be It Enacted by the Legislature of the State of Florida:

8

9 Section 1. Subsection (22) of section 90.803, Florida
10| Statutes, 1996 Supplement, is amended to read:

11 90.803 Hearsay exceptions; availability of declarant
12 | immaterial.--The provision of s. 90.802 to the contrary

13 | notwithstanding, the following are not inadmissible as

14 | evidence, even though the-declargnt is available as a witness:
15 (22) FORMER TESTIMONY.--Former testimony given by the
16 | declarant:

17 (a) At a civil trial, when used in a retrial of such
18 | s=id trial involving identical parties and the same facts; or—
19 (b) As a witness at another hearing of the same or a
20| different proceeding, or in a deposition taken in compliance
21| with law in the course of the same or a different proceeding,
22 | if:
23 l. The testimony is the statement of a pérson whose
24 | fault is an issue in the action, in either an individual or a
25 | representative capacity; a statement of which he or she has
26 | manifested his or her adoption or belief in its truth; a
27 | statement by a person specifically authorized by him to make a
28 | statement concerning the subject; a statement by his agent or
29 | servant concerning a matter within the scope of the agency ox
30 | employment thereof, made during the existence of the
31

1
CODING:Words stricker are deletions; words underlined are additions.




Florida House of Representatives - 13997 HB 1597
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1| relationship; or a statement by a co-consgpirator made during
' 2| the course, and in furtherance, of the conspiracy;
3 2. The testimony is used in a civil trial to establish
l 4 | the degree of fault of such persorn, or to establish the
5| authenticity of documentary evidence relevant to the degree of
6 | fault of such person; and
I 7 3.a. The party against whom the testimony is now
8 | offered, or another person, had an opportunity and similar
I 9| motive to develop the testimony by direct, cross, or redirect
10 | examination; or
I 11 b. The testimony, when given, was a statement against
12 | interest.
13 Section 2. This act shall take effect July 1, 1997.
l 14 .
15 **'k*******************-‘t******************
l 16 SENATE SUMMARY
17 Provides additional exceptions to the prohibition against
hearsay evidence for former testimony given by a
18 declarant who 1s a witness at another hearing of the same
l or a different proceeding, or in a deposition in the same
19 or a different proceeding.
20
I 21
22
23
l 24
25
ll 26
27
' 28
29
30
I .
Il 2
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Florida House of Representatives - 1997 CS/HB 1597

By the Committee on Civil Justice & Claims and
Representative Thrasher '

A bill to be entitled
An act relating to evidence; amending s.
90.803, F.S8.; providing additional exceptions
to the prohibition against hearsay evidence;

providing an effective date.
Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsectiorn (22) of section 90.803, Florida
Statutes, 1996 Supplement, is amended to read:

90.803 Hearsay exceptions; availability of declarant
immaterial.--The provision of s. 90.802 to the contrary
notwithstanding, the following are not inadmissible as
evidence, even though the declarant is available as a witness:

(22) TFORMER TESTIMONY.--Former testimony given by the
declarant: '

(a) At a civil trial, when used in a retrial of such
matd trial involving identical parties and the same facts; orw

(b) As a witness at ancother hearing of the same or a

different proceeding, or in a deposition taken in compliance

with law in the course of the same or a different proceeding,

if:

l. The testimony is the statement of a perscn whose

fault is an issue in the action, in either an individual or a

representative capacity; a statement of which he or she has

manifested his or her adoption or belief in its truth; a

statement by a person specifically authorized by him or her to

make a gtatement concerning the subject; a statement by his or

her agent or servant concerning a matter within the scope of

the agency or employment thereof, made during the existence of

1
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1| the relationship; or a statement by a co-conspirator made

2 | during the course, and in furtherance, of the conspiracy;

3 2. The testimony is used in é civil trial to establish
4 | the degree of fault of such person, or to establish the

§ | authenticity of documentary evidence relevant to the degree of
6 | fault of such person;

7 3. The testimony is not inadmissible pursuant to the

8| court's discretion under s. 90.402 or s. 90.403; and

9 4.a. The party against whom the testimony is now

10 | offered, or another person, had an oppeortunity and similar

11 | motive to develop the testimony by direct, cross, or redirect

12 | examinaticon; or

13 b. The testimony, when given, was a statement against

14 | interest. , _

15 Section 2. This act shall take effect July 1, 1997.
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

2
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STORAGE NAME: h1597s1z.¢jcl **FINAL ACTION**
DATE: October 8, 1998 **SEE FINAL ACTION STATUS SECTION**
HOUSE OF REPRESENTATIVES
COMMITTEE ON
CIVIL JUSTICE & CLAIMS

FINAL BILL RESEARCH & ECONOMIC IMPACT STATEMENT

BILL #: CS/HB 1597

RELATING TO: Evidence

SPONSOR(S): Representative Thrasher
STATUTE(S) AFFECTED: s. 90.803, F.S.
COMPANION BILL(S): SB 1830 by Senator Horne (i)

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE:
(1)  CIVIL JUSTICE & CLAIMS YEAS 8 NAYS 1

I. EINAL ACTION STATUS:

The Governor vetoed CS/HB 1537 on May 29, 1997. However, the Legislature passed
CS/HB 1597 over the Governor's veto, and the bill became law. (Chapter No. 98-2) The
Governor’'s subsequent attempt to have the Legislature’s action overturned by the Florida
Supreme Court failed. See Chiles v. Phelps, 1998 WL 349858 (Fla. 1998).

[I. SUMMARY:

CS/HB 1597 amends s. 90.803, F.S. This section provides hearsay exceptions under
circumstances where the availability of the declarant is immaterial. CS/HB 1591 broadens
the scope of evidence admissible under the “former testimony” exception to the hearsay rule.
This bill extends the framework of the exception located at s. 90.804(2)(a), F.S., which
applies to former testimony when the declarant is unavailable as a witness, to the exception
located at s. 90.803(22), F.S., with applies irrespective of the availability of the witness.

Under the appropriate circumstances, CS/HB 1597 would lessen the costs of litigation.

GCOPYV

¥ Yeproduced by
FLORIDA STATE ARCHIVES
DEPARTMENT OF STATE
R. A. GRAY BUILDING

Tallahassee, FL  32399.0250 ‘s/
Serles Carton 3
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SUBSTANTIVE R ARCH:
A. PRESENT SITUATION:

1.

Hearsay - Hearsay evidence is inadmissible in civil and criminal proceedings.
Section 90.801(c), F.S., defines “hearsay” as "a statement, other than one made by
the declarant while testifying at the trial or hearing, offered in evidence to prove the
truth of the matter asserted." Section 90.801(a) defines “statement” as “[a]n oral or
written assertion,” or as “[nJonverbal conduct . . . if it is intended . . . as an assertion.”
Absent an exception to the hearsay rule, former testimony, if offered to prove the
truth of assertions made therein, would not be admissible at trial. Hearsay evidence
is not considered to be as reliable as testimony given under oath, because the trier
of fact cannot observe the demeanor of the witness. The right of confrontation,
contained in the Sixth Amendment of the federal constitution, was designed to allay
this concern. In Pointer v. Texas, 380 U.S. 400 (1965), and Douglas v. Alabama,
380 U.S. 415 (1965), the Supreme Court of the United States determined that the
Fourteenth Amendment applies the Confrontation Clause to the states.

Former Testimony - Former testimony has been partially excepted from the
hearsay rule. The Florida Statutes actually contain two exceptions for former
testimony. The first applies irrespective of the declarant’s availability. 1t is narrowly
crafted. The second applies only when the declarant is unavailable to testify. It
allows the introduction of a considerable range of hearsay evidence.

a. Declarant’s Availability Immaterial - Section 90.803, F.S., contains several
hearsay exceptions that do not require the declarant to be unavailable.
Paragraph (22) provides for the admissibility of “[flormer testimony given by the
declarant at a civil trial, when used in a retrial of said trial involving identical
parties and the same facts.”

b. Declarant Unavailable - Several hearsay exceptions apply to situations where
the declarant is unavailable to testify. According to s. 80.804(1), F.S.,
unavailability occurs when the declarant is exempted from testifying by a court
ruling, refuses to testify despite a court order, suffers from memory failure which
prevents testimony, has died, suffers from a physical or mental iliness which
precludes testimony, or is not amenable or susceptible to process. Paragraph
(2)(a) creates an exception for former testimony. This exception is modeled
after that contained in the Federal Rules of Evidence. It allows the court to
admit evidence concerning:

Testimony given as a witness at another hearing of the same or a different proceeding,
or in a deposition taken in compliance with law in the course of the same or another

proceeding, if the party against whom the testimony is not offered, or, in a civil action or
proceeding, a predecessor in interest, had an opportunity and similar motive to develop

the testimony by direct, cross, or redirect examination.

3. The Federal Rules of Evidence - The Federal Rules of Evidence, at Rule 804,

contain a “former testimony” exception. The federal exception only applies when
the declarant is unavailable. Because the federal rules place great weight on the
meaning conferred by observing the demeanor of the witness, they prefer live
testimony in all cases where the declarant is available.

STANDARD FORM (REVISED 1/97)
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B. EFFECT OF PROPOSED CHANGES:

CS/HB 1597 would amend s. 90.803, F.S. As mentioned earlier, this section
provides hearsay exceptions under circumstances where the availability of the
declarant is immaterial. Specifically, CS/HB 1591 would amend paragraph (22) of s.
90.803, F.S., which contains the former testimony exception. It would broaden the
scope of evidence admissible under this exception,

1. Extension of the “Former Testimony” to New Proceedings - CS/HB 1597
would extend the former testimony exception to civil proceedings other than
those to which it currently applies (retrials involving the same parties and facts).
It would also apply the exception to certain testimony given in depositions. In
these respects, CS/HB 1597 would bring s. 90.803, F.S., (where the declarant's
availability is immaterial), into conformity with s. 90.804, F.S. (where the
declarant must be unavailable) and Rule 804 of the Federal Rules of Evidence.

2. Reliability Indicators - CS/HB 1597 would only aliow the admission of former
testimony if the party against whom the testimony is offered, a predecessor in
interest, or a person with a similar interest, “had an opportunity and similar
motive to develop the testimony ...."

3. Would Only Apply to Civil Proceedings - According to CS/HB 1597, the
former testimony exception would be available only where the testimony is
offered “in a civil action or proceeding.”

C. APPLICATION OF PRINCIPLES:

1. Less Gover

a. Does the bill create, increase or reduce, either directly or indirectly:

(1) any authority to make rules or adjudicate disputes?

Yes. CS/HB 1597 would allow courts to admit a slightly greater range of
evidence in civil proceedings.

(2) any new responsibilities, obligations or work for other governmental or

private organizations or individuals? :
No.
(3) any entitlement to a government service or benefit?

No.

STANDARD FORM (REVISED 1/97)
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b. If an agency or program is eliminated or reduced:

(1) what responsibilities, costs and powers are passed on to another
program, agency, level of government, or private entity?

NA.

(2) what is the cost of such responsibility at the new level/agency?
NA.

(3) how is the new agency accountable to the people governed?
NA.

2. Lower Taxes:

a. Does the bill increase anyone's taxes?

No.

Does the bill require or authorize an increase in any fees?

No. |

- ¢. Does the bill reduce total taxes, both rates and revenues?

No.

d. Does the bill reduce total fees, both rates and revenues?

No.

e. Does .the bill authorize any fee or tax increase by any local government?

No.
3. Personal Resggngibility‘:

a. Does the bill reduce or eliminate an entitlement to government services or
subsidy?

No.

STANDARD FORM (REVISED 1/97)
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b. Do the beneficiaries of the legislation directly pay any portion of the co.st of
implementation and operation? _

NA.

4. Individual Freedom:

a. Does the bill increase the allowable options of individuals or private
organizations/associations to conduct their own affairs?

No.

b. Does the bill prohibit, or create new government interference with, any
presently lawful activity?

No.

5. Family Empowerment:

a. If the bill purports to provide services to families or children:

(1) Who evaluates the family's needs?
NA.
(2) Who makes the decisions?
NA.
(3) Are private alternatives permitted?
NA.
(4) Are families required to participate in a program?
NA.
(5) Are families penalized for not participating in a program?
NA.

b. Does the bill directly affect the legal rights and obligations between family
members?

No.

STANDARD FORM (REVISED 1/97)
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c. Ifthe bill creates or changes a program providing services to families or
children, in which of the following does the bill vest control of the program,
either through direct participation or appointment authority:

(1) parents and guardians?
NA.

(2) service providers?
NA.

(3) government employees/agencies?
NA.

D. SECTION-BY-SECTION RESEARCH:
Section 1: Amends s. 90.803, F.S.; applies the former testimony hearsay exception

to various civil proceedings; permits the admission of former testimony

which meets certain requirements.

Section 2: Provides an effective date of July 1, 1997.

V.  EISCAL RESEARCH & ECONOMIC IMPACT STATEMENT:
A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:

1. Non-recurring Effects:

None.

2. Recurring Eff
None.

3. Long Run Effects Other Than Normal Growth:
None.

4. Total Revenues and Expenditures:

None.

STANDARD FORM (REVISED 1/97)
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B. FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE:
1. on-recurring Eff
None.

2. Recurring Effects:

None.
3. Long Run Effects Other Than Nor, rowth:
None.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
1. Dir iv r
None.

2. Direct Private Sector Benefits:

The change which would be made by CS/HB 1597 might reduce litigation costs
in appropriate cases.

3. Effects on Competition, Private Enterprise and Employment Markets:

None.
D. FISCAL COMMENTS:

None.

V. CONSEQUENCES OF ARTICLE VI, SECTION 18 OF THE FLORIDA CONSTITUTION:
A. APPLICABILITY OF THE MANDATES PROVISION:

This bill does not require counties or municipalities to spend funds or to take an
action requiring the expenditure of funds.

B. REDUCTION OF REVENUE RAISING AUTHORITY:

This bill does not reduce the authority that municipalities or counties have to raise
revenues in the aggregate.

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:

This bill would not reduce the percentage of a state tax shared with counties or
municipalities. Therefore, It would not contravene the requirements of Article VII,
Section 18, of the state constitution.

STANDARD FORM (REVISED 1/97)
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VI. COMMENTS:

1. Key Issues - This subsection uses a question format to stimulate debate about the
bill under review.

a. Question Presented - Should the Legislature broaden the “former testimony”
exception to the hearsay rule in circumstances where the declarant’s availability
is immatenal?

b. Other Policy Considerations:

(1) Is testimony taken in depositions sufficiently reliable to come in under this
exception to the hearsay rule?

(2) Should this hearsay exception be expanded to cover statements by
predecessors in interest?

(3) Is there a valid reason for distinguishing between the former testimony
exception which applies when the declarant is unavailable, and the former
testimony exception which applies irrespective of the declarant’s availability?
If so, which of the two exceptions should be broader in scope?

Vil.  AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

Committee Substitute - At the April 10, 1997 meeting of the Committee on Civil Justice
and Claims, members adopted one amendment. The amendment to HB 1587 would
allow the admission of former testimony only if such testimony would not be inadmissible
pursuant to the court's discretion under s. 90.402, F.S., or s, 90.403, F.S. Section
90.402 provides that only relevant evidence is admissible. Section 90.403, F.S.,
provides that “[rlelevant evidence is inadmissible if its probative value is outweighed by
the danger of unfair prejudice, confusion of issues, misleading the jury, or needless
presentation of cumulative evidence. At the sponsor's request, HB 1597 was made into
a committee substitute. The hearsay exception contained in the Committee Substitute
was broader than that contained in the bill which eventually passed the Legislature and
which was vetoed by the Governor. Had it passed, the Committee Substitute would
have: :

1. Extended the Exception to Statements of Agents and Employees - The original
version of CS/HB 1597 would have allowed the admission of former testimony given
by agents or employees of the person, whose fault is at issue in the action,
concerning matters within the scope of the agency or employment relationship.
Currently, these types of statements do not fall within either former testimony
exception in Florida's evidence code or within Rule 804 of the Federal Rules of
Evidence.

2. Extended the Exception to Certain Authorized Statements - The original version

of CS/HB 1597 would have allowed the admission of former testimony which was
authorized by a person whose fault is at issue in the action. Such statements are

STANDARD FORM (REVISED 1/97)
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not currently admissible under the former testimony exceptions in Florida's evidence
code or under Rule 804 of the Federal Rules of Evidence.

3. Extended the Exception to Statements by Co-conspirators - The original version
of CS/HB 1597 would have allow courts to admit the former testimony of certain co-
conspirators, if the testimony is given during the course of, and in furtherance of, the
conspiracy. Presently, this type of evidence is not admissible under either former
testimony exception in Florida’'s evidence code or under Rule 804 of the Federal
Rules of Evidence.

Senate Amendment concurred in by the House - The House or Representatives
passed CS/HB 1597 by a vote of 107 to 6, on April 28, 1997. The Senate substantially
amended CS/HB 1597 and passed out the amended version on May 1, 1997 by a vote
of 37 to 0. The House of Representatives concurred on May 1, 1997, and passed the
bill as amended by 117 to 0 vote. The bill that passed the Legislature, as reflected in
this Bill Research Statement, applied the former testimony exception for unavailable
declarants, to situations where the availability of the declarant is immaterial.

Governor’s Veto - On May 29, 1897, the Governor vetoed CS/HB 1597. The
Governor's veto message stated, in part:

| cannot support Committee Substitute for House Bill 1597 because it reduces a party's
ability to confront and question a witness. | do not see as beneficial a reform to the
Evidence Code which creates an open-ended exception that precludes the right of a
litigant to cross-examine witnesses at frial. This bill would primarily operate to the benefit
of large, multi-state corporations that have engaged in excessive litigation throughout the
country in many venues and jurisdictions. These multi-state corporations would have a
distinct advantage of being able to pick and choose from depositions that have never
been made public records, and offer these depositions as testimony. The opposing

party would not have the right to confront the declarant about the statements.

Further, | am concerned that the proposed legislation precludes a fact-finder from
evaluating a witness' demeanor and credibility. The proposed legisiation would allow a
party to conduct a trial by deposition, even if the declarant is available to testify.

Subsequent History - The Governor convened a five-day special session of the
Legislature in November of 1997, to deal with educational facilities and spending. The
Legislature did not attempt to address or override the Governor's veto of CS/HB 1597 at
that time. Just before the beginning of the 1998 regular session, the Governor filed a
petition for writ of mandamus, directing the Clerk and Speaker of the House to return all
vetoed bills and signed objections from the 1997 regular session to the Deparment of
State. The Florida Supreme Court refused to address the matter during the 1998 regular
session, and continued the case until the conclusion of the 1998 regular session.

Chamber Actions - During the 1998 regular session, the Florida House of
Representatives and the Florida Senate voted to override the Governor’s veto of CS/HB
1597 and CS/HB 1227. The House vote was 93 to 22, and the Senate vote was 35 to 3.

Chiles v. Phelps, 1998 WL 349868 (Fla. 1998) - Following the Legislature’s override of
the Governor's veto, Governor Chiles and other Petitioners alleged that the Legislature’s
override was invalid under Article lil, Section 8 of the Florida Constitution. They alleged
that the Legislature was required to override the vetoes during the 1987 special session
and that, by failing to do so, the Legislature had lost the authority to override. The
Florida Supreme Court rejected Petitioners’ argument. According to the Court:

STANDARD FORM (REVISED 1/97)
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[TJo interpret article 11I, section 8(b) as urged by petitioners would create conflict with article
111, section 3(c)(1), Florida Constitution. That provision requires a vote of two-thirds of the
membership of each house in order to take up legislative business outside the purview of the
proclamation convening the special session or of a communication from the Governor. We
are precluded from construing one constitutional provision in a manner which would render
another provision superfluous, meaningless, or inoperative. See State v, Butler, 70 Fla. 102,
69 So. 771, 781 (1915). Although petitioners claim that the legislature has in the past taken
up vetoed bills during a special session without a vote of two-thirds of the membership, this is
not a basis for finding that the legislature had the authority to do so.

To require the legislature to consider during a special session all bills vetoed after
adjournment of the regular session defeats the obvious intent of article lil, section 3(c) that
special sessions be focused on a particular subject matter absent special circumstances.
The constitution sets only outer limits on the length of special sessions. See Art. i, § 3(d)
(special session shall not exceed twenty consecutive days unless extended by three-fiiths
vote of each house): In re Advisory QOpinion to the Governor, 206 So.2d 212 (Fla.1968)
(governor may in the exercise of his discretion determine that an extra session of less than
twenty days is in public interest and fix a shorter time period). Thus, the Governor has the
ability to call a special session for a short duration. Votes to override vetoes may be
controversial and time consuming, drawing legislators' time and attention away from the
matters they were called to address during a special session. In order to give full effect to
article IIl, section 3, the legislature must be allowed to focus its attention on the subject
matter of a special session, particularly where the length of the session may be very limited.

Accordingly, the Supreme Court denied the petitions, finding no merit in Peititioers’
claims that the Legislature violated Article lil, Section 8 of the Florida Constitution.
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. Summary:

The bill broadens the scope of an excepﬁon to the hearsay rule of evidence allowing for former
testimony to be admitted under certain circumstances regardless of the availability of the

declarant.

The bill takes effect July 1, 1997.

This bill substantially amends the following sections of the Florida Statutes: 90.803.

Il. Present Situation:

A. Hearsay

Hearsay evidence is inadmissible in civil and criminal proceedings. Section 90.801(c), F.S.,
defines “hearsay” as "a statement, other than one made by the declarant while testifying at
the trial or hearing, offered in evidence to prove the truth of the matter asserted.” Section
90.801(a) defines “statement” as “[a]n oral or written assertion,” or as “[njonverbal conduct
_ifitis intended . . . as an assertion.” Absent an exception to the hearsay rule, former
testimony, if offered to prove the truth of assertions made therein, would not be admissible
at trial. Hearsay evidence is not considered to be as reliable as testimony given under oath,
because the trier of fact cannot observe the demeanor of the witness.

B. Admission of former testimony regardless of availability of declarant

Presently, the law allows the former testimony of a person to be admitted into evidence in a
retrial of a civil trial involving identical parties and facts. s. 90.803(23), F.S., 1996 Supp.
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This exception applies whether or not the person who gave the former testimony is available
to testify, but only in civil cases. There is no exception for former testimony to be admitted
in federal law when the person-who gave the previous testimony is available to testify again.

C. Defining “unavailable”

A broader exception applies in state and federal law to both criminal and civil cases, but
only when the declarant is unavailable. s. 90.804(2)(a), F.S. and Rule 804(b)(1), Federal
Rules of Evidence. This exception provides that a person’s former testimony given as a
witness at another hearing of the same or a different proceeding, or in a deposition taken in
compliance with law in the course of the same or another proceeding may be admitted if the
person who made the statement is unavailable. Jd However, the party against whom the
testimony is offered, or in a civil action or proceeding, a predecessor in interest, must have
had an opportunity and similar motive to develop testimony by direct, cross, or redirect
examination. Jd.

Under the Florida Evidence Code, a person is “unavailable” for the purposes of the
exception if the person:

(a) Isexempted by a ruling of a court on the ground of privilege from
testifying concerning the subject matter of the declarant’s statement;

(b) Persists in refusing to testify concerning the subject matter of the
declarant’s statement despite an order of the court to do so;

(¢) Has suffered a lack of memory of the subject matter of his or her
statement $o as to destroy the declarant’s effectiveness as a witness
during the trial;

(d) Is unable to be present or to testify at the hearing because of death
or because of then existing physical or mental illness or infirmity;
or

(e) Is absent from the hearing, and the proponent of a statement has
been unable to procure the declarant’s attendance or testimony by
process or other reasonable means.

However, a declarant is not unavailable as a witness if such exemption,
refusal, claim of lack of memory, inability to be present, or absence is
due to the procurement or wrongdoing of the party who is the proponent
of his or her statement in preventing the witness from attending or
testifying.

s, 90.804(1), E.S.
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The federal definition of unavailability differs from Florida law in two respects. First, the
lack of memory definition reads, “testifies to a lack of memory.” Rule 804(a)(3), Federal
Rules of Evidence. Second, while under Florida law a declarant is defined for all the listed
exceptions as unavailable if the proponent of a statement has been unable to procure the
declarant’s attendance or testimony by process or other reasonable means, the federal rule
limits this aspect of the definition of “unavailable” to an inability to procure the declarant’s
attendance for the exception applying to former testimony. Rule 804(a)(5), Federal Rules of
Evidence.

D. Former testimony as evidence

Under current law, there are other ways that former testimony may be admitted without the
necessity of meeting these conditions. Current law allows former testimony given during a
civil trial to be admitted in substantially the same proceeding, s. 90.803(23), F.S. Further,
testimony taken during a deposition is admissible: to impeach a witness; by an adverse party
for any purpose if it is the deposition of a party or of anyone who at the time of the taking of
the deposition was an officer, director, or other person qualified under the rules to testify on
behalf of specified types of entities; for any purpose if the deponent is dead, at a greater
distance than 100 miles or is out of state unless the absence was procured by the party
offering the deposition; if the witness cannot attend or testify due to age, illness, infirmity,
or imprisonment; if the person offering the deposition has been unable to procure the
attendance of the witness by subpoena; if the witness is an expert or skilled witness; or upon

_ application and notice other exceptional circumstances require admission in the interests of
justice. Rules 1.290(a)(4) and 1.330, Florida Rules of Civil Procedure. Also admissible is
former testimony offered as an admission, s. 90.803(18), 1996 Supp., or to prove state of
mind, 90.803(3), 1996 Supp., or for some other nonhearsay purpose. Ehrhardt, Florida
Evidence, p. 737, (1997).

However, if the former testimony is sought to be admitted under the 804(2)(a) exception, the
witness must be shown first to be unavailable. Even if all of the other elements are met,
under current law the testimony will not be admitted absent this showing. Martin Marietta
Corp. v. Roop, 566 S0.2d 40, 42 (Fla. 1st DCA 1990)(transcript from another case not
admissible in workers’ compensation action without showing witness was unavailable).
Florida courts have found death, whereabouts unknown, insanity, bodily infirmity which
renders attendance at court dangerous and unduly burdensome, sickness with an inability to
attend court, and diminished memory, as reasons for justifying the use of former testimony.
Rule 804((1), Florida Rules of Evidence, sponsor’s note (1979)(citations omitted).

E. Admission of former testimony when declarant unavailable

Once it is established that the declarant is unavailable it must be shown that the former
testimony was given under oath and that there was an opportunity to cross-examine the
witness. The rule treats direct and re-direct testimony as the equivalent of cross-
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examination. Ehrhardt, p. 738. Further, even if the opportunity to examine the witness was
waived, this element is satisfied. Id. atn.4,

If the testimony is offered against the same party that it was offered
against in the previous proceeding, no unfairness is apparent in requiring
him to accept his own prior conduct on cross-examination or decision
not to cross examine. If the testimony was originally offered by the party
it is now being offered against, the party should not be heard to object to -
evidence he once offered on his own behalf.

Rule 804((1), Florida Rules of Evidence, sponsor’s note (1979).

The exception applies to both criminal and civil cases, but only in criminal cases must the
party against whom the statement is offered have actually been a party in the previous
proceeding. s. 90.804(2)(a), F.S., 1996, Supp. In a civil case, either the party against whom
the evidence is offered or “a predecessor in interest” must have had the opportunity to
examine. Jd. Thus, in a civil case this could include successor corporations or an estate of a
decedent. Ehrhardt, p. 739. This has been broadly construed in federal courts. /d. at n.8
citing Dykes v. Raymark Indus, Inc., 801 F.2d 810, 816 (6th Cir. 1986), cert. denied, 481
U.S. 1038 (1987)(a deposition in an asbestos case was admissible against a party who had no
legal relationship to any party in the case. “[T]he fact of being a predecessor in interest is
not limited to a legal relationship, but is also to be determined by the second aspect of the
test under the rule: whether the defendant had an opportunity and similar motive to develop
testimony by cross-examination.”).

In Dykes, the court stated that the preferred approach in determining admissibility was for
the attorneys to present and the court to consider the circumstances under which the first
testimony was taken so that the motives of the first case can be obtained. Dykes v. Raymark
Indus, Inc., 801 F.2d 810, 816 (6th Cir. 1986). In noting the important question of potential
prejudice against a party who never had an opportunity to adequately refute the testimony
admitted, the court stated that it is incumbent upon counsel when objecting to explain as
clearly as possible precisely, including what lines of questioning would have been pursued,
why the motive and opportunity of the party in the first case were not adequate to develop
the cross-examination which the instant party would have presented. /d. at 817. The court
went on to comment on the “great risk” inherent in the application of the former testimony
exception to expert testimony including the dangers that “an alert attorney may simply
search out expert testimony which he conceives to be favorable to his cause” and the fact
that experts who “are not adequately cross-examined, even though an opportunity is present,
are often prone to create too heavy an aura of authoritativeness.” Id. The court then sums
up the balance present in the exception on former testimony to the federal hearsay rule:

Obviously, Rule 803 [sic] is not designed to deprive the opposite party
of the historic right of cross-examination; rather, it is intended to permit
parties to employ proof and testimony which is essentially reliable,
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cannot be effectively obtained in any other manner, and whose relevancy
and probity is such that its introduction outweighs the possible
prejudicial value which may result from denying cross-examination.

Id.

While Florida courts have ruled that deposition testimony in a civil case that is not
admissible under the Rules of Civil Procedure may be admitted if the other criteria are met
under s. 90.804(2)(a), the courts have determined that the only depositions admissible in
criminal proceedings are those taken in compliance with Rule 3.190(j), Florida Rules of
Criminal Procedure. Ehrhardt, p. 742-43 (citations omitted).

F. The “catch-all” exception in the Federal Rules of Evidence

Finally, the federal Rules of Evidence offer a “catch-all” exception to the hearsay rule both

when the declarant is available and when the declarant is not. Rules 804(b)(5) and 803(24),

Federal Rules of Evidence. These exception specify that a statement that does not meet the

listed exception but that has equivalent circumstantial guarantees of trustworthiness may be

admitted if the proponent of the statement informs the adverse party sufficiently in advance

of the contents and particulars of the statement and the intention that it be offered if the court

finds: '

1. the statement is offered as evidence of a material fact,

2. it is more probative then other available evidence, and

3. admission of the statement into evidence will serve the general purpose of the rules and
the interests of justice.

Id. Florida, however, provides no such “catch-all” exception regardless of whether the

declarant is available or not.

Although such an exception was included in the early drafts of the
[evidence] Code, it was felt that since one of the most important
purposes in codifying the law of evidence was to provide certainty and
clarity, that purpose would be defeated by the inclusion of a catch-all
exception. There was also a feeling that if hearsay exceptions were to be
listed, they all should be listed. If the need developed for an additional
exception the legislature could amend the code to provide for it.

Ehrhardt, p. 730.
ll. Effect of Proposed Changes:
The bill proposes to expand the current exception to the hearsay rule of evidence allowing former

testimony to be admitted in a civil trial regardless of the availability of the declarant. The bill
provides that in addition to the current law allowing admission of former testimony in a retrial
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involving the identical parties and the same facts, specified former testimony would be admitted

in limited circumstances. The declarant must have been:

¢ asawitness

« at another hearing of the same proceeding, or

»  at another hearing of a different proceeding, or

« at adeposition taken in compliance with law in the course of the same proceeding, or

«  at a deposition taken in compliance with law in the course of a different proceeding,

and the testimony must be a statement:

+ of a person, in individual or representative capacity, whose fault is at issue in the action;

+  which the declarant has manifested his or her adoption or belief in its truth;

+ by a person specifically authorized by him to make a statement concerning the subject;

« by the declarant’s agent or servant concerning a matter within the scope of the agency or
employment made during the existence of the relationship; or

+ by a co-conspirator made during the course, and in furtherance, of the conspiracy,

+ the testimony must be used in a civil trial to establish the decree of fault of the declarant, or
to establish the authenticity of documentary evidence relative to the degree of fault of such
person; and

« the party against whom the testimony is now offered, or another person, had an opportunity
and similar motive to develop the testimony by direct, cross, or redirect examination; or

o the statement, when given, was a statement against interest.

Thus, the bill extends the current hearsay exception to different proceedings and to certain
testimony given in depositions. Further, the bill extends the exception to statements of others
including agents and employees, authorized statements, and co-conspirators. However, these
extensions are limited by two indicators of reliability. First, the testimony must have been given
by the declarant (or'by the specified associates of the declarant), whose fault is at issue and who
has exhibited a belief in the truth of the statement. Second, the party against whom the former
testimony was offered must have had an opportunity to develop the testimony by direct
examination, cross examination, or redirect examination, unless the testimony was a statement
against interest. The hearsay exception as expanded by the bill would apply only to civil trials.

The bill does not require that any person or fact in the action in which the former testimony is
being offered have any connection with the action in which the testimony is given. There is no
limitation on the time that may have passed between two proceedings and no requirement that the
adverse party be placed on notice of the intent to use the former testimony. Further, this
expansion of the hearsay exception results in additional circumstances in which the trier of fact
has no opportunity to observe the demeanor of a witness. The trial court’s function is to evaluate
and weigh the evidence based upon demeanor and credibility of witnesses. Bhargava v.
Bhargava, 682 So.2d 224 (Fla. 3d DCA 1996) citing Shaw v. Shaw, 334 So0.2d 13 (Fla. 1976).
“The demeanor, physical appearance, gestures, voice intonations, etc. of the witness while
testifying are also critical factors which bear on the credibility of the witness. And such factors
clearly cannot be captured or articulated on a trial transcript”. Sanford v. State, 1996 WL 267900
(Fla. 3d DCA 1996).
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Iv.

Finally, the bill requires that for admission into evidence under this exception, the former
testimony must be “the statement of a person whose fault is at issue in the action.” This
qualification has a significant impact in Florida where all defendants to whom some fault may be
attributed must be included for an appropriate apportionment of damages whether the person or
entity is a party to the action or not. Fabre v. Marin, 623 So.2d 1182, 1185 (Fla. 1993).
However, in order to include a nonparty on the verdict form pursuant to Fabre, the defendant
must plead the negligence of the nonparty as an affirmative defense and specifically identify the
nonparty. Nash v. Wells Fargo Guard Services, Inc., 678 So.2d 1262, 1264 (Fla. 1996). Further,
“there must be evidence of fault of a nonparty before a jury can determine the fault of that
nonparty”. W.R. Grace & Company-Conn. v. Dougherty, 636 So0.2d 746, 748 (Fla. 2d DCA
1994). The court specified what would be required in an asbestos case such as the one before it
on appeal: evidence establishing the specifics of different products; how often the products were
used on the job site on which the plaintiff worked; and the toxicity of those products as they were
used. Id. at 748.

The bill takes effect July 1, 1997.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B.  Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
The bill may result in cost savings for proponents of former testimony who will not need to
bring the individual to testify in person. However, this could negatively impact the adverse

party in such cases who may need to pay the costs of bringing the witness live to rebut
inaccurate or incomplete former testimony.
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C. Government Sector Impact:

There may be an increase in hearings to determine whether the “opportunity and similar
motive” existed to develop the particular former testimony.

VI. Technical Deficiencies:

The bill allows the admission of former testimony if such testimony “is the sratement of a person
whose fault is an issue in the action.” It is not clear from the language of the bill whether the
“action” referred to is the previous action, in which the testimony was given, or the current
action, in which the former testimony is offered.

VIl. Related Issues:

None.

VIilIl. Amendments:

#1 by Judiciary:

The amendment amends s. 90.803(22) to read identically to s. 90.804(2)(a) thus allowing former
testimony to be admitted if it was given by the witness in the same or a different proceeding, or
in a deposition taken in compliance with the law in a same or difference proceeding, if the party
against whom it is offered had an opportunity and similar motive to develop testimony by direct,
cross, or redirect examination regardless of whether the declarant is available or unavailable to
testify again, This amendment changes application of the July 1, 1997 effective date to apply to
pending cases in which the final pretrial conference occurs on or after that date.

This Senate staff analysis does not reflect the intent or official position of the bill's sponsor or the Florida Senate.
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SENATE AMENDMENT
Bill No.
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CHAMBER ACTION
Senate House

The Committee on Judiciary recommended the following
amendment:

Senate Amendment
On page 1, lines 17-30, and on page 2, lines 1-13,
delete those lines

and insert:

Section 1. Subsection (22) of section 90.803, Florida
Statutes, 1996 Supplement, is amended to read:

90.803 Hearsay exceptions; availability of declarant
immaterial.--The provision of s. 90.802 to the contrary
notwithstanding, the following are not inadmissible as
evidence, even though the declarant is available as a witness:

(22) FORMER TESTIMONY.--Former testimony given by the

declarant which testimony was given as a witness at another

hearing of the same or a different proceeding, or in a

deposition taken in compliance with law in the course of the

same or another proceeding, if the party against whom the

testimony is now offered, or, in a civil action or proceeding,

a predecessor in interest had an opportunity and similar
1
8:45 AM  04/24/97 s1830.3ju.01
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SENATE AMENDMENT
Bill No.

anendment No. 1 UMMM 355216

motive to develop the testimony by direct, cross, or redirect

examination. at-a-eivii-triais-when-used-in-ma-retritat-onf-aaid

triat-itnvoiving-identicat-parties-and-the-same-facts<
Section 2. This act shall take effect July 1, 1997 and
shall apply to pending cases in which the final pretrial

conference occurs on or after that date.

8:45 AM  04/24/97 $1830.5u.01
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Pedro J. Martinez-Fraga :
5790595 | May 19, 1997

VIA FAX & FEDERAL EXPRESS

Dexter Douglass

General Counsel

Office of the Governor

209 The Capitol
Tallahassee, FL 32395-0001

Re: Proposed Legislation CS/HB 1597 — Hearsay Rule
Dear Mr. Douglass:

This correspondence is in furtherance of our telephone conference on Friday, May 16,
1997, concerning The Florida Bar Code & Rules of Evidence Committee’s opposition to CS/HB
1597, which would create a new exception to the hearsay rule of the Florida Evidence Code.
That exception represents a stark and unjustified departure from current jurisprudence addressing
this narrow and critical issue.’

A. The Actual State of the Law

Florida law follows the majority view” in holding that the former testimony of a witness is
admissible as a hearsay rule exception where two rudimentary but essential precepts are met:

' A review of state court jurisprudence from otber jurisdictions reflects that the “former testimony” exception to
the hearsay rule in most instances is patterned after Federal Rule of Evidence 804(b)(1), which reads:

(b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is
unavailable as a witness:

N Former testimony. Testimony given as a witness at another hearing of the same or a different
proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the
party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had
an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

? The governing Florida statutory provision, §90.804(2)(a) Fla. Stat comports with the majority of jurisdictions
that have fashioned an evidentiary rule providing for a former testimony hearsay exception pursuant to the federal
counterpart paradigm. Section 90.804(2)(a) provides:

GrEENtErRS TRaurie HorrnaN Lirorr RoSEx & QUesTEL, PLA.
E22) BRriGueLL Avesey Miis, FLOoRIDA 33131 303-579-0500 Fax 305-379-0717
Mian Ngw Yowx Wasmineron. D.C.
Fort Latoerpals West Paly BEacn Tatbanasser Quiaxng
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1) a witness is unavailable and
i) the person against whom the testimony is offered, or a predecessor in interest, had
an opportunity to examine the witness.

Moreover, Fla. R. Civ. P. 1.330(a)(3) limits the use of a deposition at trial, upon the hearing of a
motion, or in an interlocutory proceeding to those instances where:

i) a party was present or represented at the taking of the deposition or who had
reasonable notice of it so far as admissible under the rules of evidence applied as though the
witness where then present and testifying, and

i) If the court finds (a) the witness is dead; (b) that the witness is at a greater distance
than 100 miles from the place of trial or hearing, or is out of the state, unless it appears that the
absence of the witness was procured by the party offering the deposition; (c) that the witness is
unable to attend or to testify because of age, illness, infirmity, or imprisonment; (d) that the party
offering the deposition has been unable to procure the attendance of the witness by subpoena; (e)
upon application and notice, that such exceptional circumstances exist as to make it desirable in
the interest of justice and with due regard to the importaoce of presenting the testimony of the
witnesses orally in open court, to allow the deposition to be used; (f) the witness is an expert or
skilled witness.

Section 90.804(2)(a) Fla. Stat. and Fla. R. Civ. P. 1.330(a)(3) seek to preserve the time-
honored tenet that only in very narrow and stringent circumstances shall a witness’ former
testimony be deemed admissible without providing the fact-finder with an opportunity to assess
the witness’ demeanor in evaluating credibility. As such, under current law former testimony
constitutes the best evidence only where the witness is unavailable to render live testimony and
provide the fact finder with an opportunity to examine the totality of circumstances from which
reasonable inferences may be drawn concerning a witness’ credibility. Additionally, the current
state of the law preserves a party’s due -process right to confront an adverse witness. As more
fully set forth below, these two venerable principles are eviscerated by the proposed legislation,
CS/HB 1597.

(2) Hearsay Exceptions. The following are not excluded under 590.802 [the Hearsay Rule], provided
that the declarant is unavailable as a witness: _
(@) Former Testimony. Testimony given as a witness gt another bearing of the same or a different

| proceeding, or in a deposition in compliance with law in the.course of the same or another proceeding, if the party

against whor the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an
opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

GREENBERG TRAURIG
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B. The Proposed Legislation

The proposed legislation being considered by the Hon, Governor Chiles (CS/HB 1597) is
inimical to §90.804(2)(a) Fla.Stat. and Fed. R. Civ. P. 1330(a)(3).

The proposed provision merely transfers §90.804(2)(a) Fla. Stat. to §90.803 Fla. Stat. and
adds to the “victims” of such hearsay “persons with a similar interest.” Accordingly, pursuant to
this legislation, former testimony is admissible irrespective of whether the witness is available to

testify (i.e., even where the witness is available to testify) and where the person against whom the

evidence is offered never had an opportunity to question the witness concemning the former
testimony.

Put simply, CS/HB 1597 should be rejected based upon six rudimentary precepts.

First, the legislation precludes a fact-finder from cvaluating a witness’ demeanor and
thereby hampers a comprehensive evaluation of the witness’ credibility. Consequently, the use of
deposition testimony is unduly broadened creating “trial by deposition.” In this same vein, the

~ rule expands the use of depositions in all stages of a judicial proceeding beyond that contemplated

by Fla. R. Civ. P. 1.330(2)(3).

Second, the proposed legislation precludes a party from confronting an adverse witness,
since the party against whom the cvidence is offered, or a predecessor in interest, must have had
an opportunity to question the witness as to the former testimony. This constitutional right is not
preserved merely by adding the words “a person with a similar interest.” To the contrary, the
term obscures the right since there is no case law, or other guidepost, that articulates with any
specificity the circumstances pursuant to which a non-party may meet the “person with similar
interest” standard.

Third, CS/HB 1597 is little more than a transparent effort to transpose §90.804(2)(a) to
§90.803, while stripping §90.804(2)(a) of the “unavailability” requirement.

Fourth, the proposed legislation shall measurably shift current expense burdens relating to
the introduction of evidence. Presently, a proponent seeking to admit evidence bears the expense
associated with that effort. Pursuant to CS/HB 1597, however, that expense shall shift from the
party attempting to offer the evidence to the party against whom the evidence is offered. It is
foreseeable that the party against whom the evidence is now being offered shall have to call other
witnesses (often the actual witness whose former testimony is being introduced) to examine the
circumstances under which the prior testimony was taken, as well as the actual testimony itself.
Under this scenario the party against whom this testimony is offered shall probably have to call
the actual witness adverse in order to challenge the prior testimony. In this connection, the
proposed legislation shall tend to increase litigation costs.

GREENBERG TRAURIC
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Fifth, the new provision inevitably will add to the length of trial proceedings. If adopted,
CS/HB 1597 shall cause courts and litigants to review both proceedings (probably in camera) to
determine that the “similar motive” component necessary to develop the testimony is identical in
both actions.’ The “similar motive” component to CS/HB 1597 shall inevitably spawn more
litigation and thereby undermine the very principle that it purports to advance, i.c., judicial
economy in complex proceedings.

Lastly, the “party against” limitation prescribed in the proposed legislation invariably shall
place prosecutors at a distinct disadvantage, since defense testimony in a co-defendant’s case
(deposition and trial testimony) could be offered against the State but the State would not have an
equal use of such testimony based upon this limiting criteria.

Even a cursory review reflects that the proposed legislation cannot withstand sustained
analysis. In addition to constituting a needless departure from settled jurisprudence and the
prevailing view in federal and state fora, CS/HB 1597 also undermine fundamental principles of
judicial economy by increasing the cost of litigation (sce paragraphs 4-5 above) and unjustifiably
shift the expenses traditionally associated with the introduction of evidence, thereby disavowing
any economically grounded policy argument that its proponents may otherwise aver in its favor.
More importantly, under no reasonable hypothesis of law or equity can the proposed bill cure the
constitutional confrontation clause problems that it creates.

I remain at your disposal should you have any concerns or questions regarding this matter.
My direct line is (305) 579-0595.

Resp

Pedro J. Martinez-Fraga
PIMEF/kmf

cc:  President John W, Frost, II (via fak)

? The comparable challenge under existing law is limited only to the case of “unavailability,” which presents a
narrow issue that does not mandate an claborate factual inquiry.

GREENBERG TRAURICG
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STATE OF FLORIDA

OFrFICE OF ATTORNEY GENERAL

RoBErT A. BUTTERWORTH

May 28, 1997

The Honorable Lawton Chiles
Governor

The Capitol

Tallahassee, Florida 32399-0001

Re: CS/HB 1597
Dear Governor Chiles:

I respectfully recommend that you veto Committee Substitute for House Bill 1597 because of its
potential adverse impact on the State of Florida’s pending lawsuit against tobacco manufacturers.
The primary intent of the legislation is laudable: reducing the cost of civil litigation. However, it
appears that an unintended consequence of the bill is to compromise -- or at least complicate —
the State’s case against Big Tobacco, which goes to trial at the beginning of August in West Palm
Beach.

The problem presented by the bill is that it changes the law surrounding the introduction of
documentary evidence in court, but no one can be certain of the scope of these changes or how
the courts will interpret them. These changes are not directly based on the Federal Rules of
Evidence, which has historically provided the framework and body of caselaw upon which the
Florida Evidence Code has been constructed and applied. The author of our Evidence Code,
Professor Charles Ehrhardt of the Florida State University College of Law, has expressed
concerns about the types of evidentiary changes that would be codified into law by CS/HB 1597.
In addition, experienced trial lawyers on the State's tobacco litigation team, including lawyers in
this office, have examined the bill and found it troublesome. It appears the bill would present
tobacco manufacturers' lawyers with increased opportunities to confuse the issues and the jury at
trial,

nder the extraordin

circumstances of the State's upcoming tobacco trial, a veto is warranted.

Sincerely,

)

Robert A. Butterworth
Attorney General
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STATE OF FLORIDA

®ffice of the Gopernor

THE CAPITOL
TALLAHASSEE, FLORIDA 32399-0001

May 29, 1997
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The Honorable Sandra B. Mortham ET: N
Secretary of State ‘ T
PL 02, The Capitol —
[4r

Tallahassee, Florida 32399

S
e

£

FUl 3

Dear Secretary Mortham:

By the authority vested in me as Governor of Florida. under the provisions of Article III. Section
8. of the Constitution of Florida, I do hereby withhold my approval of and transmit to you with
my objections. Committee Substitute for House Bill 1597, enacted during the 99th Session of the
Legislature of Florida since statehood in 1845. convened under the Constitution of 1968, during
the Regular Session of 1997, and entitled:

Committee Substitute for House Bill 1597 broadens the fcrmer tesumony hearsay excepuon
under section 90.803(22), Florida Statutes. Under section 90.503(22). Florida Statutes, a cournt
may admit former testimony “given by the declarant at a ¢civii wial. when used in a retrial of said
trial involving identical parties and the same facts.” The availability of the declarant is
immaterial in admiting the former tesimony under section 90.803(22).

In contrast to section 90.803(22). the evidence code also provides section 90.804(2)(a). Florida
Statutes. a former testimony hearsay exception when the declarant is unavailable. Section
90.804(2)(a) provides that the following former testimony is admissible:

Testimony given as a witness at another hearing of the same or a different proceeding, or
in a deposition taken in compliance with law in the course of the same or another
proceeding. if the party against whom the testimony is now offered. or, in a civil action or
proceeding, a predecessor in interest. had an opportunity and similar motive to develop
the testimony by direct. cross, or redirect examination.

Commitiee Substitute for House Bill 1597 transfers the former testimony exception in section
90.804(2)(a) to section 90.803(22). The result of the bill is to broaden the amount of former
testimony that can be introduced in a civil trial without a showing that the declarant is
unavailable to testify.
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I cannot support Committee Substitute for House Bill 1597 because itreduces a party’s ability to
confront and question a witness. I do not see as beneficial a reform to the Evidence Code which
creates an open-ended exception that precludes the right of a litigant to cross-examine witnesses
at trial. This bill would primarily operate to the benefit of large, multi-state corporations that
have engaged in extensive litigation throughout the country in many venues and jurisdictions.
These multi-state corporations would have a distinct advantage of being able to pick and choose
from depositions that have never been made public records, and offer these depositions as
testimony. The opposing party would not have the right to confront the declarant about the
statements.

Further, T am concerned that the proposed legislation precludes a fact-finder from evaluating a
witness’ demeanor and credibility. The proposed legislation would allow a party to conduct a

trial by deposition, even if the declarant is available to testify. Consequently, a fact-finder 1s
denied the ability to weigh the witmess’ demeanor and credibility.

Even though I am sure that the Legislature did not intend it to be so, this statute creates an
untenable potential for unfairness to all parties to a lawsuit.

For these reasons. I am withholding my approval of Committee Substitute for House Bill 1597.
and do hereby veio the same,

Sincerely,

Q‘/ﬁ@z
AWTON CHILES
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