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IN THE SUPREME COURT OF FLORIDA 

AMENDMENTS TO 
THE FLORIDA RULES OF EVIDENCE 

W%K, s 
BY 

CASE NO.: SCOO-607 

COMMENTS OF FLORIDA ASSOCIATION OF 
CRIMINAL DEFENSE LAWYERS (FACDL) 

“-*Y The Florida Association of Criminal Defense Lawyers (FACDL), 

ti 
w 

by and through the undersigned counsel, offers the following 

,a comments, pursuant to the order of July 13, 2000 requesting 

comments concerning Section 90.803(22), Florida Statutes. 

1. Statement of interest - FACDL is a statewide organization of 

over 1,200 criminal defense lawyers, including private 

attorneys and public defenders. FACDL has discussed this 

Court's order requesting comments at a board meeting. The 

Board of Directors of FACDL voted to oppose the adoption of 

Section 90.803(22), Florida Statutes as a Rule of Evidence for 

the reasons set forth below. 

2. Section 90.803(22) is unconstitutional as aDplied to criminal 

cases - This Court has previously held that deposition 

testimony is not admissible in a criminal case as substantive 

evidence. State v. James, 402 So.2d 1169 (Fla. 1982); State 

V. Green, 667 So.2d 756 (Fla. 1995); See Ehrhardt, Florida 



Evidence, pg. 786 (2000 edition, West Publishing). Section 

90.803(22) does not involve the question of the admissibility 

of prior inconsistent statements as substantive evidence. See 

State v. Green, supra. Section 90.803(22) permits deposition 

testimony in lieu of a witness testifying at trial. 

Consequently, 90.803(22) violates the confrontation rights of 

criminal defendants. Ohio v. Roberts, 448 U.S. 56, 100 S. Ct. 

2531, 65 L. Ed 2d 597 (1980); Conner v. State, 748 So.2d 950 

(Fla. 1999) Section 90.803(22) does not require that the 

declarant be subject to cross-examination or that the 

Defendant be present (to confront the witness) during prior 

deposition testimony. See State v. Basilere, 353 So.2d 820 

(Fla. 1977) Section 90.803(22) does not require the witness 

to be unavailable: this provision exacerbates the 

constitutional violation due to a lack of confrontation. 

FACDL adopts by reference the other arguments advanced by 

the Florida Bar Code and Rules of Evidence Committee on 

Section 90.803(22). These arguments are additional reasons 

for this Court to not adopt Section 90.803(22) as a Rule of 

Evidence. 

3. Section 90.803(22) is procedural in nature - This Court 

specifically asked interested parties to comment on whether 

Section 90.803(22) is procedural or substantive. This 
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question is a difficult one to answer because some evidentiary 

rules, by definition, involve both issues of substance and 

procedure: what type of evidence is admissible and how such 

evidence is admissible. This Court has previously wrestled 

with this problem. See In re Evidence Code, 372 So.2d 1369 

(Fla. 1979) ; In re Evidence Code, 638 So.2d 920 (Fla. 1993); 

In re Evidence Code, 675 So.2d 584 (Fla. 1996) FACDL suggests 

that Section 90.803(22), unlike the prior Evidence Codes 

reviewed by this Court, is mostly, if not completely, 

procedural. Consequently, FACDL will now offer its comments 

as to why Section 90.803(22) is procedural such that only this 

Court may enact such a provision. 

Section 90.803(22) does not substantively create a class 

of evidence: a class of evidence which is admissible under a 

certain set of substantive predicate circumstances, like a 

particular new class of hearsay evidence. Section 90.803(22) 

provides for the procedure to make any class of evidence (if 

otherwise admissible under the rest of the Evidence Code) 

admissible if certain procedural predicates are present: 

testimony given in a different or the same proceeding or in a 

deposition, if the party against whom the testimony is 

offered, or in a civil action or proceeding, a predecessor in 

interest, or a person with a similar interest, had an 

opportunity and similar motive to develop the testimony by 
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direct, cross or redirect examination. Section 90.803(22) 

does not specifically define what type of evidence is 

admissible but how any type of evidence may be admissible if 

the procedural predicates are present. Consequently, FACDL 

suggests Section 90.803(22) is primarily procedural. 

Although Section 90.803(22) is primarily procedural, one could 

argue aspects of it are also substantive - the procedural 

predicates define the substantive types of evidence which are 

admissible. FACDL suggests this position is a conundrum and an 

example of the riddle - which came first, "the chicken or the egg?" 

For the purposes of Section 90.803(22) it does not matter which 

came first - the chicken or the egg - the egg and chicken must both 

exist for there to be chickens and eggs. Similarly, substance 

cannot exist without procedure in the context of an Evidence Code. 

Any new evidentiary provision which does not merely create a new 

class of evidence without any new procedural predicate will always 

be a mixture of procedure and substance. Therefore, this Court 

should find that Section 90.803(22) is primarily procedural and 

must be adopted as a Rule by this Court. 

FACDL understands this Court's attempt to respect the 

constitutional perogatives of the Legislature as to matters of 

substance. However, when the Legislature creates a new evidentiary 

provision which contains new procedural predicates (as in Section 

90.803(22) - E.g. witness does not have to be unavailable), then 
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the Legislature has intruded upon this Court's exclusive power over 

procedural matters. (Section 90.804(2)(a), Florida Statutes is 

unconstitutional for the same reason) This Court should: 1) find 

that 90.803(22) is primarily procedural and must be adopted by the 

Court; 2) this Court should reject 90.803(22) as a rule for the 

reasons stated above. 

Respectfully submitted, 

Criminal Defense Lawyers (FACDL) 
David Rothman, Miami, President 
Florida Bar No. 0293679 
233 E. Bay Street, Suite 920 
Jacksonville, Florida 32202 
904/791-8824 Telephone 
904/634-1507 Facsimile 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that the above comments will be furnished by 
FACDL by August 15, 2000 to the names on the service list attached 
to this Court's order of July 13, 2000 requesting comments, this 

84 day of August 2000. 
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The Honorable Jeb Bush, Governor 
The Capitol 
Tallahassee, FL 32399- 1100 

The Honorable Toni Jennings 
President of the Senate 
Room 4 18, Senate Office Building 
The Capitol 
Tallahassee, FL 32399- 1100 

The Honorable John E. Thrasher 
Speaker of the House 
Room 420, C, The Capitol 
Tallahassee, FL 32399- 1300 

Florida Chamber of Commerce 
136 South Bronough Street 
Tallahassee, FL 3230 1 

Neal A. Roth, President 
Academy of Florida Trial Lawyers 
2665 S. Bayshore D., Pthse. 1 
Miami, FL 33133 

The Honorable Jack Behr 
Public Defender 
First Judicial Circuit 
P.O. Box 12666 
Pensacola, FL 32574 

The Honorable Nancy Daniels 
Public Defender 
Second Judicial Circuit 
Leon County Courthouse, Ste. 40 1 
301 South Monroe Street 
Tallahassee, FL 3230 1 



The Honorable C. Dennis Roberts 
PUE * .., 
Third Judicial Circuit 
P.O. Drawer 1209 
Lake City, FL 32056-1209 

The Honorable Louis 0. Frost, Jr. 
Public Defender 
Fourth Judicial Circuit 
25 N. Market St., Ste. 200 
Jacksonville, FL 32202-2802 

The Honorable Howard H. Babb, Jr. 
Public Defender 
Fifth Judicial Circuit 
Lake County Judicial Center 
550 W. Main Street 
Tavares, FL 327787800 

The Honorable Bob Dillinger 
Public Defender 
Sixth Judicial Circuit 
14250 49th St. North 
Clear-water, FL 33762 

The Honorable James B. Gibson 
Public Defender 
Seventh Judicial Circuit 
The Justice Center 
25 1 N. Ridgewood Avenue 
Daytona Beach, FL 32114 

The Honorable C. Richard Parker 
Public Defender 
Eighth Judicial Circuit 
P.O. Box 2820 
Gainesville, FL 32602 



The Honorable Joseph W. DuRocher 
Public Defender 
Ninth Judicial Circuit 
435 N. Orange Avenue 
Orlando, FL 32801 

The Honorable J. Marion Moorman 
Public Defender 
Tenth Judicial Circuit 
255 N. Broadway Avenue 
P.O. Box 9000, Drawer PD 
Bar-tow, FL 3383 1 

The Honorable Bennett H. Brummer 
Public Defender 
Eleventh Judicial Circuit 
1320 NW 14th St. 
Miami, FL 33 125 

The Honorable Elliott C. Metcalfe, Jr. 
Public Defender 
Twelfth Judicial Circuit 
2071 Ringling Blvd, 5th Floor 
Sarasota, FL 34237 

The Honorable Julianne M. Holt 
Public Defender 
Thirteenth Judicial Circuit 
801 E. Twiggs St., 5th Floor 
Tampa, FL 33602-3548 

The Honorable Herman D. Laramore 
Public Defender 
Fourteenth Judicial Circuit 
P.O. Box 636 
Marianna, FL 32447 
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The Honorable Richard L. Jorandby 
Public Defender 
Fifteenth Judicial Circuit 
Criminal Justice Bldg., 421 3rd St. 
West Palm Beach, FL 33401 

The Honorable Rosemary E. Enright 
Public Defender 
Sixteenth Judicial Circuit 
P.O. Box 4127 
Key West, FL 33041 

The Honorable Alan H. Schreiber 
Public Defender 
Seventeenth Judicial Circuit 
North Wing, 20.1 SE 6th Street 
Ft. Lauderdale, FL 33301 

The Honorable James Russo 
Public Defender 
Eighteenth Judicial Circuit 
400 South Street 
Titusville, FL 32796 

The Honorable Diamond R. Litty 
Public Defender 
Nineteenth Judicial Circuit 
Ft. Pierce, FL 34950 

The Honorable Robert R. Jacobs II 
Public Defender 
Twentieth Judicial Circuit 
P.0, Drawer 1980 
Ft. Myers, FL 33902-1980 



The Honorable Curtis A. Golden 
State Attorney 
First Judicial Circuit 
P.O. Box 12726 
Pensacola, FL 32575 

The Honorable William N. Meggs 
State Attorney 
Second Judicial Circuit 
Leon County Courthouse 
Tallahassee, FL 32399-2550 

The Honorable Jerry M. Blair 
State Attorney 
Third Judicial Circuit 
P.O. Drawer 1546 
Live Oak, FL 32060 

The Honorable Harry L. Shorstein 
State Attorney 
Fourth Judicial Circuit 
600 Duval County Courthouse 
330 E. Bay Street 
Jacksonville, FL 32202 

The Honorable Brad King 
State Attorney 
Fifth Judicial Circuit 
19 NW Pine Avenue 
Ocala, FL 34475 

The Honorable Bernie McCabe 
State Attorney 
Sixth Judicial Circuit 
P.O. Box 5028 
Clearwater, FL 33758 
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The Honorable John Tanner 
St 
Seventh Judicial Circuit 
The Justice Center 
25 1 N. Ridgewood Ave. 
Daytona Beach, FL 32114-7505 

The Honorable Rod Smith 
State Attorney 
Eighth Judicial Circuit 
P.O. Box 1437 
Gainesville, FL 32602 

The Honorable Lawson Lamar 
State Attorney 
Ninth Judicial Circuit 
P.O. Box 1673 
Orlando, FL 32802 

The Honorable Jerry Hill 
State Attorney 
Tenth Judicial Circuit 
P.O. Box 9000 - Drawer SA 
Bartow, FL 3383 1 

The Honorable Katherine Femandez Rundle 
State Attorney 
Eleventh Judicial Circuit 
1350 NW 12th Avenue 
Miami, FL 33136-2111 

The Honorable Earl Moreland 
State Attorney 
Twelfth Judicial Circuit 
4th Floor Criminal Justice Bldg. 
2071 Ringling Blvd. 
Sarasota, FL 34237-7000 
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The Honorable Harry Lee Coe III 
State Attorney 
Thirteenth Judicial Circuit 
Courthouse Annex 
Tampa, FL 33602 

The Honorable Jim Appleman 
State Attorney 
Fourteenth Judicial Circuit 
P.O. Box 1040 
Panama City, FL 32402 

The Honorable Barry Krischer 
State Attorney 
Fifteenth Judicial Circuit 
401 N. Dixie Highway 
West Palm Beach, FL 33401 

The Honorable Kirk C. Zuelch 
State Attorney 
Sixteenth Judicial Circuit 
530 whitehead Street 
Key West, FL 33040 

The Honorable Michael J. Satz 
State Attorney 
Seventeenth Judicial Circuit 
201 SE 6th Street 
Ft. Lauderdale, FL 33301 

The Honorable Norman R. Wolfinger 
State Attorney 
Eighteenth Judicial Circuit 
2725 Judge Fran Jarnieson Way, Bldg. D 
Viera, FL 32940 
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The Honorable Bruce Colton 
-- st”rmrime 

Nineteenth Judicial Circuit 
411 S. Second Street 
Ft. Pierce, FL 34950 

The Honorable Joseph P. D’Alessandro 
State Attorney 
Twentieth Judicial Circuit 
Lee County Justice Center 
1700 Monroe Street 
Ft. Myers, FL 33902 

Melanie Ann Hines 
Statewide Prosecutor 
400 South Monroe Street 
Tallahassee, FL 32399-6536 

The Honorable Robert A. Butterworth 
Attorney General 
The Capitol 
Tallahassee, FL 32399-1050 

Gregory C. Smith 
Capital Collateral Counsel 
1533-B S. Monroe Street 
Tallahassee, FL 3230 1 

John Moser 
Capital Collateral Counsel 
3801 Corporex Park Dr., Ste. 201 
Tampa, FL 33601 

Neal Dupree 
Capital Collateral Counsel 
101 NE 3rd Street 
Ft. Lauderdale, FL 33301 



August 7,200O 

Thomas D. Hall, Clerk 
Florida Supreme Court 
500 South Duval Street 
Tallahassee, Florida 32399-1927 

RE: AMENDMENTS TO THE FLORIDA RULES OF EVIDENCE 
CASE NO.: SCOO-607 

Dear Mr. Hall: 

Enclosed please find the original and seven (7) copies of Comments of Florida Association 
of Criminal Defense Lawyers (FACDL) regarding Amendments to The Florida Rules of Evidence for 
filing. 

If you have any questions, you may telephone me at 904/791-8824. 

Respectfully, 

JTM/fj s 
Encl. 

FILED 
JAMES T. MILLER 

THOMAS D. HALL 

ATTORNEY AT LAW 4% 0 8 2000 
BOARi, CERTIFIED CRIMINAL APPELLATE LAWYER 

THE BLACKSTONE BUILDING CERK SUPREME COURT 
233 EAST BAY STREET, SUITE 920 

BY 

JACKSONVILLE, FLORIDA 32202 
TELEPHONE (904) 791~8.324 

FACSIMILE (904) 634-1507 
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Solicitor General Thomas E. Warner 
Department of Legal Affairs 
PL-01 The Capitol 
Tallahassee, FL 32399- 1050 

Florida Assn. of Criminal Defense Lawyers 
Kathryn Bradley, Executive Director 
P.O. Box 1528 
Tallahassee, FL 32302 

Florida Defense Lawyers Association 
Linda L. Jude, Executive Director 
902 N. Gadsden Street 
Tallahassee, FL 32303 

Florida Prosecuting Attorneys Association 
Steve Urse, Executive Director 
107 W. Gaines Street, Ste 119 
Tallahassee, FL 32399- 1050 

Florida Public Defender Association 
Elliott C. Metcalfe, President 
2071 Ringling Blvd., 5th Floor 
Sarasota, FL 34237 

George W. Greer, President 
Florida Conference of Circuit Judges 
14250 49th St. North 
Clearwater, FL 33762 

Eugene Turner, President 
Florida Conference of County Court Judges 
Collier County Court 
3301 Tamiami Trail E., Bldg. L 
Naples, FL 34112 
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John F. Harkness, Jr. 
Executive Director 
The Florida Bar 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 

Harvey Joel Sepler, Chair 
Criminal Law Section, Florida Bar 
Office of the Public Defender 
1320 NW 14th Street 
Miami, FL 33125-1600 

Jeffrey P. Wasserman, Chair 
Family Law Section, Florida Bar 
Muchnick, Wasserman & Dolin 
4000 Hollywood Blvd., Ste. 620-N 
Hollywood, FL 3302 1-675 1 

Robert F. Spohrer, Chair 
Trial Lawyers Section, Florida Bar 
Spohrer Wilner et al. 
444 E. Duval Street 
Jacksonville, FL 32202-2767 

Keith H. Park, Chair 
Code and Rules of Evidence Committee 
P.O. Box 3563 
West Palm Beach, FL 33402-3563 

Professor Charles W. Ehrhardt 
Florida State University College of Law 
425 W. Jefferson Street 
Tallahassee, FL 32306-3400 
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