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STATEMENT OF THE CASE AND FACTS

On April 7, 1999, a jury found the petitioner, Earl L.
Newsone, guilty of burglary with assault or burglary with a deadly
weapon, and the | esser-included of fenses of robbery and assault.

The state previously sought to have M. Newsone sentenced as
a habitual offender and a prison rel easee reoffender (PRR). The
trial court found M. Newsone to be both a habitual offender and a
prison rel easee reof fender, and sentenced himto a life sentence on
t he burglary conviction, which was a first-degree fel ony puni shabl e
by life, to a concurrent termof 30 years for the robbery convic-
tion, and to tine served on the assault conviction.

M. Newsone filed atinely notice of appeal on April 14, 1999.
On March 8, 2000, the Second District Court of Appeal affirnmed M.

Newsone's sentence. See Newsone v. State, 25 Fla. L. Wekly D619

(Fla. 2d DCA 2000). Ctingto Gant v. State, 745 So. 2d 519 (Fl a.

2d DCA 1999), and to Jones v. State, 750 So. 2d 709 (Fla. 2d DCA

2000), the Second District ruled: (1) the PRR statute was constitu-
tional; and (2) that it was not a double jeopardy violation to
sentence a defendant under both the habitual offender statute and
the PRR statute. The court acknow edged conflict with the Fourth
District Court of Appeal on the second issue citing to Melton v.

State, 746 So. 2d 1188 (Fla. 4th DCA 1999); Adans v. State, 750 So.

2d 659 (Fla. 4th DCA 1999); G ave v. State, 745 So. 2d 1065 (Fl a.

4t h DCA 1999).
M. Newsone filed a Notice of Discretionary Jurisdiction in

the Second District Court of Appeal on March 15, 2000. On March



28, 2000, this Court postponed its decision on jurisdiction, and

ordered the Petitioner to file an initial brief on the nerits.



SUMVARY OF THE ARGUMENT

The Petitioner was inproperly sentenced as a Prison Rel easee
Reof f ender where that statute violates the state single subject
provisions, violates state separation of powers provisions,
violates state and federal cruel and/or unusual punishnment
provisions, is void for vagueness under both state and federa
constitutions, violates state and federal due process clauses,
viol ates state and federal equal protection clauses, and viol ates
state and federal ex post facto provisions.

The Petitioner was inproperly sentenced as both a prison
rel easee reoffender and as a habitual felony offender where the

Florida Statutes do not expressly provide for such punishnent.



ARGUMENT

| SSUE |
SECTI ON 775. 082(8), FLORI DA STATUTES
(1997), THE PRI SON RELEASEE
REOFFENDER ACT, 1S UNCONSTI TUTI ONAL.
Section 775.082(8), Florida Statutes (1997), the Prison
Rel easee Reoffender Act, is unconstitutional on the follow ng
grounds: (1) it violates the single subject provisions of Article
11, Section 6, of the Florida Constitution; (2) it violates the
separation of powers under Article Il, Section 3 of the Florida
Constitution; (3) it violates the cruel and/or unusual punishnment
provi sions of the Ei ghth Amendnent of the U S. Constitution, and
Article I, Section 17, of the Florida Constitution; (4) it is void
for vagueness under both the state and federal constitutions; (5)
it violates the due process clauses of both the state and federal
constitutions; (6) it violates the equal protection clauses of both
the state and federal constitutions; and (7) it violates ex post
facto provisions of the state and federal constitutions.

1) Single Subject Requirenent

Chapter 97-239, Laws of Florida, created the Prison Rel easee
Reof f ender Puni shment Act, which becane |aw on May 30, 1997. A
portion of the Prison Rel easee Reof fender Punishment Act relating
to the puni shnent of reoffenders was placed in section 775.082(8),
Florida Statutes (1997). Anot her portion of the Act, which was
pl aced i n section 944. 705, Florida Statutes (1997), requires DOCto

notify inmates of the sentencing provisions of the Act if it is



violated within three years of rel ease. None of the other subjects
in the Act is reasonably connected or related to the subject of
Pri son Rel easee Reoffender Punishnent. These subjects include
whet her a yout hful offender shall be conmtted to the custody of
t he departnment, when a court may pl ace a defendant on probation or
in comunity control if the person is a substance abuser, and
expansion of the category of persons authorized to arrest a
probationer or person on comunity control for violation. See 88§
948.01, 948.06, & 958.14, Fla. Stat. (1997).

Article 111, section 6, of the Florida
Constitution provides, "Every law shall
enbrace but one subject and matter properly
connected therewith, and the subject shall be
briefly expressed in the title." Thi s
provi si on serves three purposes:

(1) to prevent hodge podge or "log
rolling" legislation, i.e., putting two
unrelated matters in one act; (2) to
prevent surprise or fraud by neans of
provisions in bills of which the titles
gave no intimation, and which m ght
therefore be overlooked and carelessly
and unintentionally adopted; and (3) to
fairly apprise the people of the subjects
of legislation that are bei ng consi dered,
in order that they may have opportunity
of being heard thereon.

State v. Canova, 94 So. 2d 181, 184 (Fla.
1957).

Thonpson v. State, 708 So. 2d 315, 316 (Fla. 2d DCA 1998).

The titl e and preanble of Ch. 97-239, Laws of Florida refer to
prison rel easee reof fender puni shnent, but several sections of Ch.
97- 239 address whether a youthful offender shall be commtted to
the custody of the departnent, when a court may place a def endant
on probation or in community control if the person is a substance
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abuser, and expansion of the category of persons authorized to
arrest a probationer or person on conmunity control for violation.
Those sections are linked only in the nost general category of
crimnal |law, but such a broad |inkage is not sufficient where the
subj ects of various sections are separate, disassociated, and have

no cogent relationship. See State v. Johnson, 616 So. 2d 1, 4

(Fla. 1993) (single subject rule violated by act addressing the
separate and distinct subjects of habitual felony offender
sentencing and the licensing of private investigators and their
authority to repossess personal property; "No reasonable
expl anation exists as to why the |l egislature chose to join these
two subjects within the sane | egislative act, and we find that we
must reject the State's contention that these two subjects relate

to the single subject of controlling crime."); Bunnell v. State,

453 So. 2d 808, 809 (Fla. 1994) (act relating to the Florida
Council on Crimnal Justice violated the single subject rule where
section 1 which dealt with "obstruction by false nane" had "no
cogent rel ationshi p”, and was "separate and di sassoci ated from' the
purpose of sections 2 and 3, the Florida Council on Crimnal
Justice); Thonpson, 708 So. 2d at 317 (Chapter 95-182, the viol ent
career crimnal sentencing act, unconstitutionally violated the
singl e subject rule because it conbined the creation of the career
crimnal sentencing schene with civil renmedies for victins of
donestic viol ence which had no "natural or |ogical connection" to

each other). Conpare Burch v. State, 558 So. 2d 1, 3 (Fla. 1990)

(the Crinme Prevention and Control Act which had a | engthy preanbl e



addressing the need to fight rising crine rate properly dealt with
conprehensive crimnal regul ations and procedures, noney

| aundering, and safe neighborhoods where "all of its parts are
directed toward neeting the crisis of increased crinme").

The Act entitled "the Prison Rel easee Reoffender Puni shnment
Act" deals with unrelated subjects in violation of Article 111
Section 6. Therefore, the Act violates the single subject rule.

2) Separation of Powers

Article I'l, Section 3 of the Florida Constitution states that:
The powers of the state governnent shall be
divided into |I|egislative, executive and
judicial branches. No person bel onging to one
branch shal |l exercise any powers appertaining
to either of the other Dbranches unless
expressly provided herein.
Section 775.082(8), Florida Statutes (1997) violates Article
1, Section 3 of the Florida Constitution in several separate and
di stinct ways. It restricts the ability of the parties to plea
bargain in providing only limted reasons for the state's departure
from a maxi num sentence. Under Florida's constitution, "the
decision to charge and prosecute is an executive responsibility,
and the state attorney has conpl ete discretion in deciding whet her

and how to prosecute.” State v. Bloom 497 So. 2d 2, 3 (Fla

1986) . The Act unlawfully restricts the exercise of executive
discretion that is solely the function of the state attorney in
determ ni ng whet her and how to prosecute.

The victim is permtted to make the ultimate decision
regardi ng the particul ar sentenci ng schene under which a def endant
wll be sentenced. This occurs even if the trial judge believes

7



that the defendant should receive the mandatory punishnent, or
should not receive the mandatory maxi mnum penalty. This is an
unconstitutional delegation of authority.

Unl ess certain circunstances set out in the Act are nmet, the
sentencing judge has no discretion to do anything other than
sentence under the mnandatory provisions. Those circunst ances,
whi ch include insufficient evidence, unavailability of w tnesses,
the statement of the victim and an apparent catch-all dealing with
ot her extenuating circunstances, are outside the purview of the
trial judge. In contrast, the habitual felony offender statute,
section 775.084, Florida Statutes (1997), vests the trial judge
with discretion in determning the appropriate sentence. Al though
sentencing is clearly a judicial function, the |egislature has
vested this authority in the executive branch by authorizing the
state attorney to determne who should and who should not be
sentenced as a prison releasee reoffender. The separation of
powers principles establish that, although the state attorney may
suggest the classification and sentence, only the judiciary should
deci de whether to make the cl assification and i npose the nmandatory

sent ence. London v. State, 623 So. 2d 527, 528 (Fla. 1st DCA

1993). Lacking the provisions of the violent career crimna
statute and the habitual offender statute that vest sol e discretion
as to classification and i nposition of a sentence in the sentencing
court, the Act violates the separation of powers doctrine.

In State v. Cotton, 728 So. 2d 251 (Fla. 2d DCA 1998), the

Second District held the Act does not totally elimnate judicial



fact-finding and sentencing discretion. M. Newsone believes the
smal | amount of discretion left to the trial court pursuant to
Cotton does not save the Act from violating the separation of
powers. He requests that this Court find rule that the Act
violates the separation of powers (which was not inplicated in
Cot t on) .

3) Cruel and Unusual Puni shnment

The Ei ghth Amendnent of the United States Constitution and
Article |, Section 17 of the Florida Constitution forbid the
inposition of a sentence that is cruel and/or unusual. These
prohi biti ons act agai nst barbaric punishnents and sentences which

are disproportionate to the crine commtted. Solemyv. Helm 463

U S 277 (1983).

Under the Act, the trial court has no sentencing discretion,
cannot consider mtigating factors that may warrant a | ess severe
puni shnment, and nust inpose the proscribed mninmm mandatory
penal ties. Sentenci ng under the Act, therefore, will result in
penalties which are totally disproportionate to the crines for
whi ch a defendant is convicted, a mscarriage of justice, as well
as a waste of the State's incarcerative resources.

The Act disproportionately punishes a new of fense based on
one's status of having been to prison previously wthout regard to
the nature of the prior offense or whether one was rel eased due to
a reversal of one's conviction. A person who commts an enunerated
felony one day after release from a county jail sentence for

aggravated battery is not subject to the enhanced sentence of the



Act, but a person who commts the sane offense and who had been
rel eased fromprison within three years after serving a thirteen
month sentence for a nonviolent offense such as possession of
cannabis, welfare fraud, or issuing a worthless check nust be
sentenced to the maxi mum sentence as a prison rel easee reof f ender.
The Act disproportionately applies only to persons released from
State prisons, while not applying to persons rel eased fromfederal
prisons or those of other states. The Act al so disproportionately
puni shes a person who commits an enunerated offense exactly three
years after release from prison, while it is inapplicable to a
person with the sane record who commts the sane offense three
years and one day after release. A law which uses a prior record
to enhance punishment far beyond what is proportionate for the
crime commtted violates the prohibition agai nst cruel and unusual

puni shment. Solemv. Helm 463 U S. 277 (1983).

The Act al so violates the cruel and unusual puni shnent cl auses
by the legislative enpowering of victins to determ ne sentences.
The Act permts the victimto nmandate the inposition of the penalty
by the sinple act of refusing to put a statenent in witing that he
or she does not desire the inposition of the penalty. The victim
can therefore affirmatively determ ne the sentenci ng out cone or can
determine the sentence by sinply failing to act. The State
Attorney could determne the sentence by failing to contact a
victimor failing to advise the victimof the right to request |ess
than the mandatory sentence. If a victim becane unavail abl e

subsequent to a plea or trial, the defendant would be subject to
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t he maxi mum sentence despite the victims wshes if those w shes
had not previously been reduced to witing.

M . Newsonme requests that this Court find the Act
unconstitutionally allows for the inposition of cruel and unusual
puni shnent .

4) Vagueness

When a statute fails to give adequate notice to prohibited
conduct, inviting arbitrary and discrimnatory enforcenent, the

statute is void for vagueness. See Wche v. State, 619 So. 2d 231

(Fla. 1993). The Act requires that a prison rel easee reoffender
sentence shall be inposed unless: the state attorney has
insufficient evidence to prove the highest charge avail able; the
testinony of a material wtness cannot be obtained; the victim
provides a witten statenent indicating he or she does not want the
offender to receive the nandatory prison sentence; or other
extenuating circunstances preclude just prosecution of the
of f ender.

The Act fails to define the terns "sufficient evidence",
"materi al W t ness", the degree of materiality required,
"extenuating circunstances", and "just prosecution". The failure
to define these ternms renders the Act unconstitutionally vague
because it gives no guidance as to the neaning of these terns or
their applicability to a case. It is inpossible for a person of
ordinary intelligence to read the statute and understand how the

| egi sl ature intended these terns to apply to a defendant. The Act

11



is unconstitutional since it invites and apparently requires
arbitrary and di scrimnatory enforcenent.

M. Newsone urges this Court to hold that the Act is
unconstitutionally vague.

5) Due Process

Substantive due process is a restriction upon the manner in

whi ch a penal code can be enforced. See Rochin v. California, 342

U S 165 (1952). The test is, "...whether the statute bears a
reasonable relation to a permssible |egislative objective and is

not discrimnatory, arbitrary or oppressive." Lasky v. State Farm

| nsurance Conpany, 296 So. 2d 9, 15 (Fla. 1974).

The Act violates state and federal guarantees of due process
in many ways. It invites discrimnatory and arbitrary application
by the state attorney who, in the absence of judicial discretion,
has the sole authority to determ ne the application of the Act to
any defendant. In the absence of statutory guidance, the state
attorney has sole power to define and arbitrarily apply the
exclusionary ternms of "sufficient evidence", "material wtness",
"ext enuati ng ci rcunst ances”, and "] ust pr osecution.”
Arbitrariness, discrimnation, oppression, and | ack of fairness are
invited by providing for the victimto determ ne the sentence. The
Act arbitrarily declares a defendant to be subject to the maxi mum
penalty provided by |aw based on prior state inprisonnment within
the three prior years of an offense while not applying to
def endants who conmmt a new offense three years and one day after

release froma Florida prison and defendants who were previously

12



sentenced to jail, probation, or inprisonnent in another state or
a federal prison. The Act does not bear a reasonable relation to
a permssible legislative objective. |In Chapter 97-239, Laws of
Florida, the legislature states 1its purpose was to draft
| egi sl ati on enhancing the penalties for previous violent felony
of fenders who reof fend and continue to prey on society, but despite
this legislative goal the actual operation of the statute is to
apply to any offender who has served a prison sentence for any
of fense and who comm ts and enunerated offense within three years
of rel ease. Even persons whose prior convictions and sentences
wer e vacat ed on appeal nay be found to cone within the Act based on
their date of release from prison. Legi sl ati on which puni shes

i nnocent conduct is overbroad. Delnpbnico v. State, 155 So. 2d 368

(Fla. 1963); Brandenburg v. Ohio, 395 U S. 444 (1969). A statute

which is so broad that it punishes the innocent as well as the
guilty is void in violation of due process. M. Newsone urges this
Court to hold that the Act violates due process.

6) Equal Protection

The standard by which a statutory classification is exam ned
to determne whether a <classification satisfies the equal
protection clause is whether the classification is based upon sone
difference bearing a reasonable relation to the object of the

| egislation. See Soverino v. State, 356 So. 2d 269 (Fla. 1978).

As di scussed above, despite the Act's intent to provide for the
i nposi tion of enhanced sentences upon violent fel ony offenders who

have been released early from prison and then who reoffend by

13



commtting a new violent offense, the Act applies to offenders
whose prior history includes no violent offenses whatsoever and
even applies to persons whose prior convictions and sentences were
vacated on appeal. The Act draws no rational distinction between
of fenders who commit prior violent acts and serve county jail or
probati onary sentences, and those who commt the sanme acts and yet
serve short prison sentences. The Act draws no rational
di stinction between i nposi ng an enhanced sentence upon a def endant
who commts a new offense on the third anniversary of rel ease from
prison, and the inposition of a guidelines sentence upon a
def endant who conmts a simlar offense three years and a day after
rel ease. The Act is not rationally related to the goal of inposing
enhanced puni shnent upon vi ol ent of fenders who commt a new vi ol ent
of fense after rel ease.

The Petitioner urges this Court to find that the Act violates
t he equal protection clause.

7) Ex Post Facto

Under Article I, Section 10, of the Florida Constitution, the
| egi sl ature may not pass any retroactive laws. M. Newsone's prior
prison sentence was conpleted on April 2, 1997, prior to the
effective date of the Act, May 30, 1997. The only way to save the
statute from ex post facto application is to hold that it is
prospective only to those inmtes released after its effective
date. M. Newsone urges this Court to find that the Act nmay not be
applied to him where the sentence for his prior offense expired

before the effective date of the Act.
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Wherefore, M. Newsone requests that this Honorable Court
declare Section 775.082(8), Florida Statutes (1997) to be
unconstitutional and/or inapplicable to him for the reasons set
forth above, and to reverse his case and remand for resentencing.

VWhile M. Newsone did not object to the inposition of the PRR
statute at the tinme of sentencing, such an objection is not

required to preserve the issue for appeal. In Trushin v. State,

425 So. 2d 1126 (Fla. 1983), this Court held if a constitutional
infirmty arises fromthe face of particular legislation, and is
not dependent on the facts of a particul ar case, the constitutional
i ssue may be raised for the first tine on appeal. It is also true
that a sentencing error that causes a person to be incarcerated for
|l onger than the law allows is a fundanental error that can be

raised for the first tine on appeal. See Gonzalez v. State, 392

So. 2d 334 (Fla. 3rd DCA 1981). Thus, the constitutionality of the

Pri son Rel easee Reoffender Act may be addressed.
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M. Newsome shoul d not

sent ence on a habi t ual

| SSUE 1|

THE TRI AL COURT ERRED | N SENTENCI NG
THE PETITIONER AS BOTH A PRI SON
RELEASEE REOFFENDER AND AS A
HABI TUAL FELONY OFFENDER

rel easee reof fender and a habitual offender. In King v. State, 681

have been sentenced as both a prison

2d 1136 (Fla. 1996), the Court ruled that a sentencing judge

may elect to inpose a habitual offender sentence or a guidelines

The substantive offenses of which King
was convicted, burglary and robbery, are
puni shable "as provided in 8§ 775.082, §
775.083, or 8§ 775.084." 88 810.02, 812.13,
Fla. Stat. (1989) (enphasis added). Section
775.082 specifies the nmaximm term of
I mpri sonment perm ssi bl e for each
classification of offense. Section 775.083
details the maxinmum fines applicable to
desi gnated crines and noncrimnal violations.
Bot h i nprisonnent under section 775.082 and a
fine under section 775.083 may be inposed for
a single offense because section 775.083
specifically provides that "[a] person who has
been convicted of an offense other than a
capital felony may be sentenced to pay a fine
in addition to any punishnment described in 8
775.082." 8§ 775.083(1), Fla. Stat. (1989);
see also Mssouri v. Hunter, 459 U S. 359
368-69, 103 S.Ct. 673, 679-80, 74 L. Ed. 2d
535 (1983) (stating that where |egislature
specifically authorizes cunul ati ve puni shnment
under two statutes for the sanme conduct
prosecutor nmay seek and court nmay inpose
cunul ative punishnment in single trial).
However, nothing in section 775.084 aut hori zes
t hat sentencing be inposed under that statute
in addition to the punishnent described in
section 775.082. Mor eover, section 775.084
specifically provides that "[i]f the court
deci des that inposition of sentence under this
section is not necessary for the protection of
the public, sentence shall be inposed without

16
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regard to this section.” 8 775.084(4)(c),
Fla. Stat. (1989) (enphasis added). Thus, the
sentencing judge nmay elect to inpose an
habi tual offender sentence or a gquidelines
sentence, but not both.

Nothing in sections 775.082 and 775.084 authorizes that
sentencing be inposed under both statutes. Al t hough section
775.082(9)(c) provides that "nothing in this subsection shall
prevent a court frominposing a greater sentence of incarceration
as authorized by | aw, pursuant to 8§ 775.084 or any ot her provision
of law," this nerely allows for the alternative of sentencing under
anot her sentencing schene if another sentencing schene can result
in a greater sentence. Since the statutes do not specifically
aut hori zes cunul ative punishnent for the same conduct under both
section 775.082 and section 775.084, the cause nust be reversed and
remanded for resentencing.

If this Court holds that the Act allows for sentencing as both
a prison reoffender and as a habitual felony offender, the Act
violates the fundanental state and federal prohibitions against

double jeopardy by inposing nmultiple punishnments for the sane

of fense. See Ohio v. Johnson, 467 U.S. 493 (1984); North Carolina

v. Pearce, 395 U S 711 (1969).
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CONCLUSI ON

Inlight of the foregoing reasons, argunents, and authorities,
the Petitioner respectfully asks this Honorable Court to reverse
the sentence of the |lower court, and remand the Petitioner's case

for resentencing.
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