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I N THE SUPREME COURT OF FLORI DA

KELVIN BARNES,
Petiti oner,
CASE NO. SC00-639
V.
STATE OF FLORIDA,

Respondent .
/

PETITIONER'S INITIAL BRIEF ON THE MERITS
PRELIMINARY STATEMENT

This case is before the Court on a certified question of
great public inportance. Jurisdiction arises under Art. V,
s.3(b)(4), Fla. Const., and Rule 9.030(a))(21)(A(v), Fla. R
App. P. The issues are the constitutionality of s. 775.082(8),
Fla. Stat. (1997), the Prison Rel easeee Reoffender [PRR] Act, and
whet her the trial court possessed and properly exercised that
sent enci ng di scretion.

Each vol une of the two-volunme record on appeal w il be
referred to by a Roman nuneral, followed by the applicabl e page
nunber in parentheses. This brief is printed in 12 point Courier
New Font and submitted on a disk. Attached hereto as an appendi x
is the opinion of the |ower tribunal, which has been reported as

2000 W. 289736 (Fla. 1st DCA Mar. 21, 2000).



STATEMENT OF THE CASE AND FACTS

Barnes was charged by information on July 11, 1997, with
robbery (I 4) arising froman incident in which he caught a ride
wi th an FSU graduate student and took his wallet out of his back
pocket, ripping his pants, when he refused to give Barnes noney
(1 1).

Following a trial by jury, Barnes was convicted as charged
(I 42). He was sentenced to 15 years incarceration as a
rel easee/ reof fender, over the objection of the defense (I 43-50).

A tinmely notice of appeal was filed. The Public Defender,
Second Judicial Crcuit, was designated to represent him

On appeal, the First District issued an opinion rejecting
petitioner's challenges to the Prison Rel easeee Reof fender Act
based on separation of powers and the single-subject rule. The
district court certified the sane question of public inportance
as in Woods v. State, 740 So. 2d 20 (Fla 1st DCA 1999), rev.
granted, 740 So. 2d 29 (Fla. 1999).

Notice of Discretionay Review was tinely filed.



SUMMARY OF THE ARGUMENT

1. The PRR Act violates the separation of governnental
powers conmanded by Art. I1, s.3, Fla. Const. |In granting the
power to apply the enhanced sentencing provisions to prosecutors,
and t hrough prosecutors to victins of crine, the Legislature has
usurped the power to inpose crimnal sentences constitutionally
vested in the judiciary. The Act also offends constitutional
protections against |legislative logrolling, against cruel and/or
unusual puni shnent, against inperm ssibly vague |egislation, and
to due process and equal protection of the law. If this court
determ nes, however, that the trial court retains discretion to
i npose a sentence under the subsection on those who qualify, the
Act may w thstand constitutional scrutiny.

2. If the court finds that sentencing under the Act is
within the discretion of the trial court, then petitioner's
sentence shoul d be vacated and the case remanded for the trial
court to exercise that discretion. The Second and Fourth
Districts have held that the PRR Act is not mandatory. The
parties and the sentencing judge in the instant case believed the

Act was mandatory.



ARGUMENT

A. AS CONSTRUED IN WOODS v. STATE, THE
ORIGINAL PRR ACT DELEGATES JUDICIAL
SENTENCING POWER TO THE STATE ATTORNEY,

IN VIOLATION OF THE SEPARATION OF POWERS
CLAUSE OF THE FLORIDA CONSTITUTION, AND
ALSO VIOLATES SEVERAL OTHER CONSTITUTIONAL
PROVISIONS.

THE CERTIFIED QUESTION

Florida's Constitution, Art. Il, s.3, divides the powers of
state governnent into |egislative, executive, and judicial
branches and says that "No person bel onging to one branch shal
exerci se any powers appertaining to either of the other branches
unl ess expressly provided herein." The original PRR Act, as
interpreted by the district court in woods, violates that
provi si on because it delegates |egislative authority to establish
penalties for crimes and judicial authority to inpose sentences
to the state attorney as an official of the executive branch.

The Act (now anmended and designated as s. 775.082(9), Fla.
Stat. (1999)) included in its original text the follow ng

rel evant portions:

(a). "Prison rel easee reoffender” neans
any defendant who commts, or attenpts to
conmi t:

[ specified or described violent felonies]

* * * %
within 3 years of being released froma
state correctional facility operated by the
Department of Corrections or a private
vendor .
2. |If the state attorney determnes that a
defendant is a prison rel eassee reoffender as




defined in subparagraph 1 . , the state
attorney nmay seek to have the court sentence
t he defendant as a prison rel eassee

reof fender. Upon proof fromthe state
attorney that establishes by a preponderance
of the evidence that a defendant is a prison
rel easee reoffender as defined in this
section, such defendant is not eligible for
sent enci ng under the sentencing quidelines
and nust be sentenced as foll ows:

[ mandat ory terns dependi ng on degree of
fel ony] (enphasis supplied).

The followi ng portion of the Act describes the criteria for
exenpting persons fromthe otherwi se nmandatory sentence:

(d)1. It is the intent of the Legislature
that of fenders previously rel eased from
prison who neet the criteria in paragraph (a)
be punished to the fullest extent of the |aw
and as provided in this subsection, unless
any of the follow ng circunstances exist:

a. The prosecuting attorney does not
have sufficient evidence to prove the
hi ghest charge avail abl e;

b. The testinmony of a material wtness
cannot be obtai ned;

c. The victimdoes not want the
of fender to receive the mandatory prison
sentence and provides a witten statenent
to that effect; or

d. Oher extenuating circunstances
exi st which preclude the just prosecution
of the offender. (Enphasis supplied).

The state attorney has the discretion (may seek) to invoke
t he sentencing sanctions by evaluating subjective criteria; if
sought by the prosecutor, the court is required to (nmust) inpose
t he maxi num sentence. The rejection of statutory exceptions by
the prosecutor divests the trial judge of any sentencing

di scretion. This unique del egation of discretion to the
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executive branch displacing the sentencing power inherently
vested in the judicial branch conflicts with separation of powers

because, as will be shown, when sentencing discretionis

statutorily authorized, the judiciary nust have at |east a share
of that discretion.

The Act was uphel d agai nst a separation of powers chall enge
i n Woods because "Decisions whether and how to prosecute one
accused of a crinme and whether to seek enhanced puni shnent
pursuant to law rest within the sphere of responsibility
relegated to the executive, and the state attorneys possess
conplete discretion wwth regard thereto."

Since Florida's constitution expressly limts persons
bel ongi ng to one branch from exercising any powers of another
branch, see Askew v. Cross Key Waterways, 372 So. 2d 913, 924
(Fla. 1978), the question certified first requires interpretation
of what powers the Act allocates or denies to which branch.

The Wwoods court found no anbiguity requiring interpretation,
saying "the legislature's rather clearly expressed intent was to
renmove substantially all sentencing discretion fromtrial judges
in cases where the prosecutor elects to seek enhanced sentenci ng
pursuant to the Act and proves the defendant's eligibility."
Further, the district court held that the discretion afforded by
subparagraph (8)(d)1. "was intended to extend only to the

prosecutor, and not to the trial court." Ibid.



The power at issue is choosing anbng sentencing options.

The district court acknow edged that in Florida "the plenary
power to prescribe the punishnment for crimnal offenses lies with
the legislature, not the courts.” TIbid. That analysis is
accurate but inconplete, because the legislature's plenary power
to prescribe puni shnent disables not only the courts, but the
executive as well. Therein lies the flawin the Act.

To clarify the argunent here, it is not that the |l egislature
is prohibited fromenacting a mandatory or m ni num nandat ory
sentence. Rather the argunent is that the |egislature cannot
del egate to the state attorney, through vague standards, the
di scretion to choose both the charge and the penalty and thereby
prohibit the court fromperformng its inherent judicial function
of i nposing sentence.

Qobviously the legislature may |lawful ly enact mandatory
sentences. E.g., Owens v. State, 316 So. 2d 537 (Fla. 1975)
(Uphol di ng m ni mum mandat ory 25 year sentence for capital
felony); State v. Sesler, 386 So. 2d 293 (Fla. 2d DCA 1980)

(Legi slature was authorized to enact 3 year mandatory m ni mum for
possession of firearm.

By the sane token, there is no dispute that the state
attorney enjoys virtually unlimted discretion to nake charging
deci sions. State v. Bloom, 497 So. 2d (Fla. 1986) (Under Art.

1, s.3, Fla. Const., the decision to charge and prosecute is an



executive responsibility; a court has no authority to hold
pretrial that a capital case does not qualify for the death
penal ty); Young v. State, 699 So. 2d 624 (Fla 1997) ("[T]he
decision to prosecute a defendant as an habitual offender is a
prosecutorial function to be initiated at the prosecutor's

di scretion and not by the court."); State v. Jogan, 388 So. 2d
322 (Fla. 3d DCA 1980)(The decision to prosecute or nolle pros
pretrial is vested solely in the state attorney).

The power to inpose sentence belongs to the judicial branch.
"[J]udges have traditionally had the discretion to i npose any
sentences within the maximumor mninmumlimts prescribed by the
| egislature.” Smith v. State, 537 So. 2d 982, 985 (Fla. 1989).
Directly or by inplication, Florida courts have held that
sentencing discretion within limts set by lawis a judicial
function that cannot be wholly del egated to the executive branch.

In State v. Benitez, 395 So. 2d 514 (Fla. 1981), this Court
reviewed a drug trafficking statute providing severe mandatory
m ni mum sentences but with an escape valve permtting the court
to reduce or suspend a sentence if the state attorney initiated a
request for |eniency based on the defendant's cooperation with
| aw enforcenment. The defendants contended that the | aw "usurps
the sentencing function fromthe judiciary and assigns it to the
executive branch, since [its] benefits . . . are triggered by the

initiative of the state attorney."” Id. at 519. Rejecting that



argunent and finding the statute did not encroach on judicial
power, this court relied on the fact that the ultinmate sentencing
decision was still in the hands of the judge.

This court assumed, therefore, that had the statute divested
the court of the "final discretion” to inpose sentence, it would
have vi ol ated separation of powers, an inplicit recognition that
sentencing is an inherent function of the courts. This court
made an identical assunption when the habitual offender |aw was
attacked on separation of powers grounds in Seabrook v. State,
629 So. 2d 129, 130 (Fla. 1993), saying that the trial judge had
the discretion not to sentence a defendant as an habitual felony
of f ender.

The Third DCA held the sanme view regardi ng the nmandatory
sentencing provisions of the violent career crimnal act, saying
that it did not violate separation of powers because the trial
judge retained discretion to find that such sentenci ng was not
necessary for the protection of the public. State v. Morris, 708
So. 2d 661 (Fla. 3d DCA 1998). In the sane vein, the First DCA
said in London v. State, 623 So. 2d 527, 528 (Fla. 1st DCA 1993),
that "[a]lthough the state attorney may suggest that a defendant
be classified as a habitual offender, only the judiciary decides
whet her to classify and sentence the defendant as a habitual
of fender. "

The foundation for judicial, as opposed to executive,



discretion in sentencing was well described by Justice Scalia,
albeit in a dissenting opinion:

Trial judges could be given the power to

determ ne what factors justify a greater or

| esser sentence within the statutorily

prescribed Iimts because that was ancillary

to their exercise of the judicial power of

pronounci ng sentence upon i ndi vi dual

def endant s.
Mistretta v. United States, 488 U.S. 361, 417-18 (1989) (Scali a,
J., dissenting).

By passing the Act, the legislature crossed the |ine
di viding the executive fromthe judiciary. By virtue of the
di scretion inproperly given to the state attorney, the courts are
left without a voice at sentencing. This court is authorized to
remedy that excl usion.

INn wWalker v. Bentley, 678 So. 2d 1265 (Fla. 1996), this
court nullified legislation that took away the circuit court's
power to punish indirect crimnal contenpt involving donestic
vi ol ence injunctions. In |anguage which applied here the court
said that any |egislation which "purports to do away with the
i nherent power of contenpt directly affects a separate and
di stinct function of the judicial branch, and, as such, violates
t he separation of powers doctrine . . . ." Id at 1267.
Sentencing, like contenpt, is a "separate and distinct function

of the judicial branch” and should be accorded the sane

prot ection.

10
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Authority to performjudicial functions cannot be del egated.
In re Alkire's Estate, 198 So. 2d 475, 482, 144 Fla. 606 (1940).
More specifically, the legislature has no authority to del egate
to the executive branch an inherent judicial power. Accord,
Gough v. State ex rel. Sauls, 55 So. 2d 111, 116 (Fla. 1951) (The
| egi sl ature was wi thout authority to confer on the Avon Park City
Council the judicial power to determne the legality or validity
of votes cast in a nunicipal election).

Applying that principle here, as construed in Wwoods, the Act
wrongly assigns to the state attorney the sole authority to nake
factual findings regarding exenptions which thereafter deprive a
court of sentencing discretion. Stated differently, the
| egi sl ature exceeded its authority by giving the executive branch
excl usive control of decisions inherent in the judicial branch.

According to woods, the Act Iimts the trial court to a
m ni sterial determ nation whether a qualifying substantive |aw
has been violated (after trial or plea) and whether the offense
was commtted within three years of release froma state
correctional institution. Beyond that, the Act is said to bind
the court to the choice made by the state attorney. Wile the
| egi sl ature could have inposed a mandatory prison term as it did
with firearns or capital felonies, or left the final decision to
the court, as wth habitual offender and career crimnal |aws,

the Act unconstitutionally gave the state attorney the speci al

12



discretion to strip the court of its inherent power to sentence.
That feature, as far as petitioner has discovered, distinguishes
the Act fromall other sentencing schemes in Florida. Accord,
Lookadoo v. State, 737 So. 2d 637, 638 (Fla. 5th DCA 1999) ( Shar p,
J., dissenting).

The preanble to the Act [Ch. 97-239, Laws of Fla.] gives no
hi nt of exceptions and seem ngly portends mandatory sentences for
all rel easee offenders:

WHEREAS, the Legislature finds that the
best deterrent to prevent prison rel easees
fromcommtting future crines is to require
that any releasee who commits new serious
felonies must be sentenced to the maximum
term of incarceration allowed by law, and
must serve 100 percent of the court-imposed
sentence . . . .(Enphasis supplied.)

The text of the Act, however, transfers the punishing power
to the prosecutor who is able to select both the charge and the
sentence. The Act properly allows the prosecutor to deci de what
charge to file, but goes further by granting the prosecutor
additional authority; to require the judge to inpose a fixed
sentence regardl ess of exceptions provided in the | aw because
only the prosecutor may determne if those exceptions should be
applied. The double discretion given the prosecutor to choose
both the offense and the sentence while renoving any sentencing
discretion fromthe court is novel. This court in Young v.
State, supra, enphasized that charging and sentencing are

separate powers pertaining to separate branches and by anal ogy

13



applies here to prohibit the prosecutor from exercising both of
t hose powers.

But in contrast with Florida's traditional demarcation of
executive and judicial spheres, by enpowering only the prosecutor
to apply vague exceptions and thereby oust the judge fromthe
adj udi catory role, the legislature (1) defaulted on its non-
del egabl e obligation to determ ne the punishnment for crines, (2)
del egated that duty to the prosecutor (executive branch) w thout
intelligible standards, and (3) deprived the judiciary of its
traditional power to determ ne sentences when discretion is
al l oned. These options fuse in the executive branch both the
| egi slative and judicial powers, violating separation of powers.

By conparison, other sentencing schenes either (1)
legislatively fix a mandatory penalty, such as life for sexual
battery on a child less than 12, or three years mandatory for
possessing a firearm (2) allow the prosecutor to file a notice
of enhancenent, such as habitual offender, while recognizing the
court's discretion to find that such sentence is not necessary
for the protection of the public, or (3) afford the court a w der
range of options, such as determ ning the sentence within
gui del i nes, or even departing fromthem based on sufficient
reasons.

In the first exanple, the prosecutor's decision to charge

the of fense requires the court, upon conviction, to inpose the

14



| egislatively mandated sentence. the prosecutor sinply exercises
the discretion inherent in making charging decisions and is
legislatively limted only by the elenents of the offense. The
prosecut or does not, however, have any special discretion
regardi ng the sentence because it has been determ ned by the

| egislature. The court's sentencing authority is not abrogated,;
the sentence is the result of l|legislative, not executive, action.

In the second exanple, the prosecutor is given discretionto
i nfl uence the sentence perhaps nore overtly by seeking enhanced
penal ti es under various recidivist |aws such as habitual [or
habi tual violent] offender and career crimnal acts. That
di scretion does not interfere wwth the judicial power, because
the court retains the ultinate sentencing decision. This court
said retention of that final sentencing authority made it
possi bl e to uphold those | aws agai nst separation of powers
chal | enges, inplying that w thout such authority separation of
powers would be violated. E.g., State v. Benitez, supra, 395 So.
2d at 519; Seabrook v. State, supra, 629 So. 2d at 130.

In the third exanple, the court enjoys a broader range of
sentenci ng options provided by the |egislature under the
sentencing guidelines or the Cri mnal Punishnment Code. The
prosecutor again influences the sentencing decision by choosing
the charges and by advocating in open court for a particular

sentence. But no special prosecutorial discretion exists beyond

15



what is inherent in making the charging decisions and the court
ultimately determ nes the sentence.

Unli ke and beyond any of the foregoing nethods, the Act
bestows on the executive the power to determ ne both the charge
and the sentence. While that may appear indistinguishable from
the discretion allowed under the first exanple, there is a
significant difference. A true mandatory sentence flows fromthe
prosecutor's inherent discretion to select the charge, coupled
with the legislature's fixing of the penalty. But the Act allows
the executive to junp the fence into the court's yard by
eval uating and deci ding enunerated factors, including the w shes
of the victimand undefined extenuating circunstances, before
filing or withholding a notice; either decision binds the court.
Thus, it is not just that the conviction for a specie of crinme
results in an automatic sentence; it is the conviction plus a
noti ce which the prosecution has discretion to file that
determines the sentence, to the exclusion of any say-so by the
judiciary.

Unl i ke mandatory sentenced, noreover, not every person
convicted of a qualifying offense will receive the Act's
mandatory sentence. Only when the prosecutor exercises the
discretion to file a notice will a given offense qualify for
mandatory sentencing. That neans neither the | egislature nor the

courts have the sentencing power. It is in the hands of the

16



prosecutor who can weld both the executive branch authority of
deciding on the charges and the legislative/judicial authority of
directly determ ning the sentence.

The concern with separation of powers goes even further. |In
expressing its preference for the maxi num puni shnent unl ess the
victimsubmts a witten statenent in opposition, the Legislature
has given the victimunconstitutional sentencing power in
subsection 775.082(8)(d)1.c The Fifth DCA recognized this as a
due process concern in Speed v. State, 732 So. 2d 17, 19 n.4
(Fla. 5th DCA 1999). The district Court in Turner v. State,
supra, Shared the concern but, as to the due process claim
construed the provision as nerely expressly intent that the
prosecutor consider the victims w shes. Turner, supra.
Moreover, as to the separation of powers concern, the court
poi nted out that victins are not part of any branch of
gover nnent .

The petitioner believes that in directing the prosecutor to
obtain a witten statement fromthe victim the Legislature was
doing nore than expressing an opinion. Had it nerely w shed the
prosecutor to take the victims wishes into consideration, it
woul d not have required a witten statenent. |In fact, the 1999
Legi sl ature softened the | anguage of this provision, to express
an intent that the prosecutor consider "whether the victim

recommends that the offender be sentenced as provided in this

17



subsection.” Ch. 99-188, s 2, Laws of Fla. Under the version of
the state in effect at the tinme of this offense, however, the
"absol ute veto" perceived by the court in Speed was real, and not
nmerely advisory. Finally, while it is true that victins are not
menbers of any branch of governnent, neither are they nenbers of
a branch of government. Article Il, Section 3, Florida
Constitution, provides that the powers of governnment shall be
divided into |l egislature, executive and judicial. 1In giving
power inherent to the judicial or executive branches to victins,
the Legislature has violated Article Il, Section 3.

The Act therefore violates separation of powers by giving
t he executive branch, and persons belonging to no branch of
governnment, the discretion to determne the sentence to be
i nposed. This power cannot be given by the Legislature to any
branch but the judiciary.

I n an anal ogous situation, this court held that the
| egislature could not delegate its constitutional duty to
appropriate funds by authorizing the Adm nistration Conmm ssion to
requi re each state agency to reduce the anounts previously
all ocated for their operating budgets. Chiles v. Children A, B,
¢, b, E, and F,,,, 589 So. 2d 260, 267-68 (Fla. 1991).

I n maki ng chargi ng deci sions, prosecutors may invoke
statutory provisions carrying different penalties for the sanme

crimnal conduct. Selecting fromanong several statutes in
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bringing charges differs qualitatively fromthe authority which

the Act confers, to apply statutory sentencing standards.

That distinction explains the rationale of the Second DCA
which held in State v. Cotton, 728 So. 2d 251 (Fla. 2d DCA 1998),
rev. granted, 737 So. 2d 551 (Fla. 1999), that the dispositional
decisions called for in the Act nore closely resenbl e those
traditionally made by courts than by prosecutors, and that absent
clearer legislative intent to displace that sentencing authority,
the courts retained that power:

We conclude that the applicability of the
exceptions set out in subsection (d) involves
a fact-finding function. W hold that the
trial court, not the prosecutor, has the
responsibility to determne the facts and to
exercise the discretion permtted by the
statute. Historically, fact-finding and

di scretion in sentencing have been the
prerogative of the trial court. Had the

| egi sl ature wished to transfer this exercise
of judgenent to the office of the state
attorney, it would have done so in

unequi vocal terns.

Id. at 252.

The Fourth District in State v. wise, 744 So. 2d 1035 (Fl a.
4th DCA 1999), Rev. granted, 741 So. 2d 1137 (Fla. 1999), also
rejected the state's argunent that the Act gave discretion to the
prosecutor but not the court:

The function of the state attorney is to
prosecut e and upon conviction seek an

appropriate penalty or sentence. It is the
function of the trial court to determ ne the
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penalty of sentence to be inposed.
Id., 744 So. 2d at 1037.

Further, in wise, the court said the statute was not "a

nodel of clarity" and, being susceptible to differing
constructions, it should be construed "nost favorably to the
accused.” [In wise and Cotton, the state appeal ed when the trial
judge applied the subsection 775.082(8)(d)1.c exceptions because
of victinsg' witten statenents that they did not want the penalty
i nposed. |

| ndeed, the statutory criteria are befuddling. Subsection
(8)(d) nuddies the water with a series of exceptions preceded by
thi s preanbl e:

It is the intent of the Legislature that offenders

: who neet the criteria in paragraph (a) be
punlshed to the fullest extent of the |aw and as
provided in this subsection, unless any of the
foll ow ng circunstances exist:

The first two exceptions relate to the prosecutor's
inability to prove the charge due to | ack of evidence or
unavailability of a material witness. These "exceptions" are
| ar gel y nmeani ngl ess because w thout evidence or w tnesses the
charge could not be brought in the first place. That is, how
could the state attorney file charge without having a good faith
belief that evidence and wi tnesses were avail abl e?

The next two exceptions are neither neaningless nor properly

within the domain of the state attorney. As the Second DCA said
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in Cotton, they are usually factors decided by a judge at
sentencing. The "C' exception for victinse' wises are relevant to
sentenci ng, but are neither dispositive nor binding on the judge.
Banks v. State, 732 So. 2d 1065 (Fla. 1999). The Act does not
evince clear legislative intent to deprive the court of the
authority to take that factor into account.

The "D' exception is a traditional sentencing factor, com ng
under the general heading of allocution. True, the Act speaks of
extenuating circunstances which preclude "just prosecution" of
the offender, but that criterion is always available to a
prosecutor, who has total filing discretion. It seens, however
intended to invest the state attorney with the power not only to
make the chargi ng decision, but the sentencing decision as well.
"Qt her extenuating circunstances" is anything but precise and
of fers a generous escape hatch fromthe previously expressed
intent to punish each offender to the "fullest extent of the

| aw.
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Ironically, it was the court's power to find that it was not
necessary for the protection of the public to inpose habitual
of fender sentencing that saved that and simlar recidivist |aws
from bei ng struck down as separation of powers violations.
Seabrook v. State, supra, 629 So. 2d 129 at 130; See, State v.
Hudson, 698 So. 2d 831, 833 (Fla. 1997). That sane power, to
exenpt a person fromthe otherw se mandat ory puni shment under the
Act, is given solely to the state attorney, and w thdrawn from
the court.

The First District in woods held that "the | egislature's
rather clearly expressed intent was to renove substantially al
sentencing discretion fromtrial judges in cases where the
prosecutor elects to seek sentencing pursuant to the Act." The
court admtted "find[ing] somewhat troubling | anguage in prior
Fl ori da deci sions suggesting that depriving the courts of al
di scretion in sentencing mght violate the separation of powers
cl ause. "

The First District's analysis m ssed the distinction between
mandatory sentences in which neither the state attorney nor the
court has discretion upon conviction, and other types of
sentences in which the otherwi se mandatory sentence can be
avoi ded through the exercise of discretion. The Act falls into
the latter category, but the district court here treated it as if

it were in the mandatory category, which it is not. The point is
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t hat when discretion as to penalty (not the charge) is permtted,
the Legi slature cannot delegate all that discretion to the
prosecutor, leaving the court's only role to rubber stanp the
state attorney's sentencing choice. As this court held in
Benitez, some participation in sentencing by the state is
permtted, but not to the total exclusion of the judiciary.

Thus it cones down to the unilateral and unrevi ewabl e
deci sion of the prosecutor to inpose or withhold the puni shnment
incident to conviction. |[If the Act nmeans that the prosecutor and
not the court determ nes whet her the defendant will "be punished
to the full extent of the law," the sentencing authority has
been del egated to the executive branch in violation of separation
of powers. If, however, the court may consider the statutory
exceptions, nost particularly the victims w shes and

"extenuating circunstances," there has been no unl awf ul
del egati on.

But as interpreted by the First District, the Act viol ates
the Separation of Powers Clause. As in the past, this court can
find that the Legislature intended "may" instead of "nust" when
describing the trial court's authority. Since it is preferable
to save a statute whenever possible, the nore prudent course
woul d be to interpret the legislative intent as not foreclosing

judicial sentencing discretion.

Construing "must" as "may" is a legitimte curative for
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| egislation that invades judicial territory. |In Simmons v.

State, 36 So. 2d 207 (Fla. 1948), a statute provided that trial
judges "nust" instruct juries on the penalties for the offense
being tried. This court held that jury instructions are based on
the evidence as determ ned by the courts. Since juries do not
determ ne sentences, the Legislature could not require that they
be instructed on penalties. The court held, therefore, that "the
statute in question nmust be interpreted as being nerely
directory, and not mandatory." 36 So. 2d at 209. Oherw se, the
statute woul d have been "such an invasion of the province of the
judiciary as cannot be tolerated without a surrender of its

i ndependence under the constitution.” 1d. at 208.

In wWalker v. Bentley, supra, 678 So. 2d at 1267, this court
saved an ot herw se unconstitutional statute, by interpreting the
word "shall" as directory only. See also, Burdick v. State, 594
So. 2d 267 (Fla. 1992) (construing "shall" in habitual offender
statute to be discretionary rather than mandatory); State v.
Brown, 520 So. 2d 51 (Fla. 1988) (Sane); State v. Hudson, supra,
698 So. 2d at 833 ("Cearly a court had discretion to choose
whet her a defendant will be sentenced as an habitual felony
offender . . . . {We conclude that the court's sentencing
di scretion extends to determ ning whether to i npose a mandatory
mnimmterm").

OTHER CONSTITUTIONAL VIOLATIONS
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In addition to its decision on separation of powers
di scussed above, the district court rejected petitioner's
addi tional constitutional clains that the Act violates the
singl e-subject rule, that it constitutes cruel and unusual
puni shnment, that it violates equal protection because it does not
bear a rational relationship to legislative intent, that it is an
i nperm ssible ex post facto law, that it violates due process
because it gives the victimdiscretion over sentencing, because
it is void for vagueness and because it invites arbitrary
application. The petitioner addresses each of these concerns
her ei n.

This is consistent with this Court's recent decision in
Heggs v. State, 25 Fla. L. Wekly S137 (Fla. Feb. 17, 2000),
where a constitutional single subject attack was not made on the
trial level, but was addressed by the Second District. This
court held such a procedure was proper, because Heggs' chall enge
inplicated "a fundanental due process liberty interest.” 25 Fla.
L. Weekly at 138. This was because Heggs' sentence under the
faul ty 1995 gui deli nes woul d have been greater than his sentence
under the existing 1994 gui del i nes.

Here, petitioner's PRR sentence, being nore severe than he
woul d have ot herw se received, inplicates "a fundanental due

process liberty interest,” so he is permtted to raise al

i ssues.
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Mor eover, in Nelson v. State, 719 So. 2d 1230 (Fla. 1st DCA
1998); and Bain v. State, 730 So. 2d 296 (Fla. 1d DCA 1999) (en
banc), the courts held that a sentence not authorized by statute
constitutes fundanental error and may be raised for the first
time on appeal.

Single Subject Requirement
Art. 111, s. 6, Fla. Const., provides:
Every | aw shall enbrace but one subject and
matter properly connected therewith, and the
subj ect shall be briefly expressed in the title.
The legislation challenged in this case was passed as ch. 97-239,
Laws of Fla. It becanme |aw wi thout the signature of the Governor
on May 30, 1997. Chapter 97-239 created the PRR Act and was
placed in s. 775.082(8), Fla. Stat. (1997). The new | aw anended
or created ss. 994.705, 947.141, 948.06, 948.01, and 958. 14, Fl a.
Stat. (1997). These provisions concern matters rangi ng from
whet her a yout hful offender shall e commtted to the custody of
the departnent, to when a court nmay place a defendant on
probation or in community control if the person is a substance
abuse. See ss. 948.01 and 958.14, Fla. Stat. (1997). Oher
matters included expanding the category of persons authorized to
arrest a probationer or person on comrunity control for
violation. See s. 948.06 (Fla. Stat. (1997).
The only portion of the legislation that relates to the sane

subject matter as sentencing prison rel easee reoffenders is s.
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944. 705, Fla. Stat. (1997), requiring the Departnent of
Corrections to notify every inmate of the provisions relating to
sentencing if the Act is violated within three years of rel ease.
None of the other subjects in the Act is reasonably connected or
related and not part of a single subject.

I N Bunnell v. State, 453 So. 2d 808 (Fla. 1994), this court
struck an act for containing two subjects. The court, citing
Kirkland v. Phillips, 106 So. 2d 909 (Fla. 1959), noted that one
pur pose of the constitutional requirenment was to give fair notice
concerning the nature and substance of the |egislation. However,
even if the title of the Act gives fair notice, as did the
| egislation in Bunnell, another requirenment is to allow
intelligent |awraking and to prevent log-rolling of |egislation.
State ex. Rel. Landis v. Thompson, 120 Fla. 860, 163 So. 270
(1935); and williams v. State, 100 Fla. 1054, 132 So. 186 (1930).
Legi slation that violates the single subject rule can becone a
cloak within which dissimlar |egislation may be passed w t hout
being fairly debated or considered on its own nerits. State v.
Lee, 356 So. 2d 276 (Fla. 1978).

Burch v. State, 558 So. 2d 1 (Fla. 1990), does not apply
because, al though conplex, the |egislation there was designed to
conbat crinme through fighting noney | aundering and providi ng
education prograns to foster safer neighborhoods. The neans by

whi ch this subject was acconplished invol ved anendnents to
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several statutes, which by itself does not violate the single
subj ect rule. Id.

Ch. 97-239, Laws of Fla., not only creates the Act, it also
anended s. 948.06, Fla. Stat. (1997), to allow "any | aw
enforcenment officer who is aware of the probationary or conmunity
control status of [a] probationer or offender in community
control"™ to arrest said person and return himor her to the court
granting such probation or community control. This provision has
no | ogi cal connection to the creation of the Act, and therefore
viol ates the single subject requirenent.

An act may be as broad as the | egislature chooses provided
the matters included in the act have a natural or | ogical
connection. Chenoweth v. Kemp, 396 S. 2d 1122 (Fla. 1981). See
also State v. Johnson, 616 So. 2d 1 (Fla. 1993)(chapter |aw
creating the habitual offender statute violated single subject
requirenent). Providing any | aw enforcenent officer who is aware
that a person is on community control or probation nmay arrest
t hat person has nothing to do with the purpose of the Act.

Chapter 97-239, therefore, violates the single subject
requi renent and this issue remains ripe until the 1999 bienni al
adoption of the Florida Statutes. Id.

The statute at bar, although |ess conprehensive in total

scope as the one approved in Burch, iS broader in its subject.

It violates the single subject rule because the provisions
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dealing with probation violation, arrest of violators, and
forfeiting of gain tinme for violations of controlled rel ease are
matters that are not reasonably related to a specific mandatory
puni shent provi sion for persons convicted of certain crines
within three years of release fromprison. |If the single subject
rule neans only that "crinme" is a subject, then the |egislation
can pass review, but that is not the rationale utilized by this
court in considering whether acts of the Legislature conply. The
proper manner to review the statute is to consider the purpose of
the various provisions, the nmeans provided to acconplish those
goal s, and then the conclusion is apparent that several subjects
are contained in the | egislation.

The session law at issue here is in violation of the single
subject rule, just as the one which created the violent career
crimnal penalty violated the single subject rule.

In State v. Thompson, 25 Fla. L. Wekly S1 (Fla. Dec. 22,
1999), this Court held that the session | aw which created the
viol ent career crimnal sentencing schene, Ch. 95-182, Laws of
Fla., was unconstitutional as a violation of the single subject
rul e, because it conbined the creation of the career crim nal
sentencing scheme with civil remedies for victins of donmestic

Vi ol ence.

Li kewi se, in Heggs v. State, supra, this court invalidated
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on single subject grounds certain anendnents to the sentencing
gui del i nes which were contained in the same session |law, ch. 95-
184, Laws of Fla., as provisions dealing with domestic violence.

The situation is simlar to that which occurred when the
1989 Legi sl ature anended the habitual violent offender statute in
the same session |law with statutes concerning the repossession of
personal property. The courts held that 1989 session | aw
vi ol ated the single subject rule. Johnson v. State, 589 So. 2d
1370 (Fla. 1st DCA 1991), approved, 616 So. 2d 1 (Fla. 1993);
Claybourne v. State, 600 So. 2d 516 (Fla. 1st DCA 1992), approved
616 So. 2d 5 (Fla. 1993); and Garrison v. State, 607 So. 2d 473
(Fla. 1st DCA 1992), approved 616 So. 2d 993 (Fla. 1993).

Cruel and/or Unusual Punishment

The Ei ghth Amendnment to the U S. Constitution forbids the
inposition of a sentence that is cruel and unusual. Under Art.
|, s. 17, Fla. Const., no punishnment that is cruel or unusual is
permtted. The prohibitions against cruel and/or unusual
puni shment nmean that neither barbaric punishments nor sentences
that are disproportionate to the crime conmtted nmay be inposed.
Solem v. Helm, 463 U.S. 277 (1983). 1In Solem, the Suprenme Court
stated that the principle of punishnment proportionality is deeply
rooted in common |aw jurisprudence, and has been recogni zed by
the Court for alnost a century. Proportionality applies not only

to the death penalty, but also to bail, fines, other punishnents
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and prison sentences. Thus, as a matter of principle, a crimnal
sentence nust be proportionate to the crinme for which the

def endant has been convicted. No penalty, even inposed wthin
the limts of a legislative schene, is per se constitutional as a
single day in prison could be unconstitutional under sone

ci rcunst ances.

In Florida, the Solem proportionality principles as to the
federal constitution are the m ninmum standard for interpreting
the state's cruel or unusual punishnent clause. Hale v. State,
630 So. 2d 521 (Fla. 1993). Proportionality reviewis also
appropriate under Art. I, x. 17, Fla. Const. williams v. State,
630 So. 2d 534 (Fla. 1993).

The Act violates the proportionality concepts of the cruel
or unusual punishnent clause by the manner in which defendants
are puni shed as prison rel easee reoffenders. The Act draws a
di stinction between defendants who commt a new offense after
rel ease fromprison, and those who have not been to prison or who
were rel eased nore than three years previously. The Act al so
draws no distinctions anong the prior felony offenders for which
the target popul ation was incarcerated. The Act therefore
di sproportionately punishes a new offense based on one's status
of having been to prison previously without regard to the nature
of the prior offense. For exanple, an individual who commts an

enunerated felony one day after release froma county jail
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sentence for aggravated battery is not subject to the enhanced
sentence of the Act. However, a person who conmts the sane

of fense and who had been released fromprison within three years
afer serving a 13 nonth sentence for an offense such as
possessi on of cannabis or issuing a worthless check nust be
sentenced to the maxi num sentence as a prison rel easee

reof fender. The sentence inposed upon simlar defendants who
commt identical offenses are disproportionate because the
enhanced sentence i s inposed based upon the arbitrary
classification of being a prison releasee without regard to the
nature of the prior offense.

The Act is also disproportionate fromthe perspective of the
def endant who conmts an enunerated offense exactly three years
after a prison release, as contrasted to anot her defendant with
the sane record who commts the sanme offense three years and one
day after release. The arbitrary tine limtations of the Act
al so render it disproportionate.

The Act also violates the cruel and/or unusual punishnent
cl auses of the state and federal constitutions by the |egislative
enpowering of victinse to determ ne sentences. As noted above,
the Act permts the victimto nmandate the inposition of the
mandat ory maxi mum penalty by the sinple act of refusing to put a
statenent in witing that the victi mdoes not desire the

i nposition of the penalty. The Legislature has given victinms
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real power rather than nerely expressed a preference that the
victims wi shes be considered. The victimcan therefore
affirmatively determ ne the sentencing outconme or can determ ne
the sentence by sinply failing to act. |In fact, the State
Attorney could determ ne the sentence by failing to contact a
victimor failing to advise the victimof the right to request
| ess than the mandatory sentence. Further, should a victim
becone unavail abl e subsequent to a plea or trial (through a
ci rcunst ance unconnected to the defendant's crim nal agency), the
def endant woul d be subject to the maxi num sentence despite the
victims wishes if those wi shes had not previously been reduced
to witing.
As such, the statute falls squarely wthin the warning of
Justice Douglas in Furman v. Georgia, 408 U.S. 238 (1972), that:
Yet our task is not restricted to an

effort to divine what notives inpelled these

death penalties. Rather, we deal with a

system of |aw and of justice that |eaves to

the uncontrolled discretion of judges or

juries the determ nation whether defendants

commtting these crinmes should die or be

i mpri soned. Under these |l aws no standards

govern the selection of the penalty. People

live or die, dependent on the whimor one nman

or of 13.
I1d. at 253 (Douglas, J., concurring).

Al though the statute at issue here is not a capital

sentencing schene, it does |eave the ultimte sentencing decision

to the whimof the victim Justice Stewart added his concurrence
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that the death penalty could not be inposed ". . . under |egal
systens that permt this unique penalty to be so wantonly and
freakishly inposed.” 1I1d. at 310 (Stewart, J., concurring).
Wt hout any statutory guidance or control of victimdecision-
maki ng, the Act establishes a wanton and freaki sh sentencing
statute by vesting sole discretion in the victim If the
prohi bi ti ons agai nst cruel and/or unusual punishment nean
anyt hing, they nean that vengeance is not a perm ssible goal of
puni shnent .

By vesting sole authority in the victimto determ ne whet her
t he maxi mum sentence should e inposed, the Act is
unconstitutional as it attenpts to renove the protective
i nsul ation of the cruel and/or unusual punishnent cl auses.

Vagueness

The doctrine of vagueness is separate and distinct from
overbreadth as the vagueness doctrine has a broader application,
since it was designed to ensure conpliance with due process.
Southeastern Fisheries Association, Inc. v. Department of Natural
Resources, 453 So. 2d 1351 (Fla. 1984). In short, alawis void
for vagueness when, because of its inprecision, the lawfails to
gi ve adequate notice as to prohibited conduct and thus invites
arbitrary and discrimnatory enforcenent. Wyche v. State, 619
So. 2d 233 (Fla. 1993).

The Act fails to define the terns "sufficient evidence,"
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"material witness," the degree of materiality required,

"extenuating circunstances,” and "just prosecution.” The
| egislative failure to define these terns renders the Act
unconstitutionally vague because the Act does not give any
gui dance as to the neaning of these ternms or their applicability
to any individual case. It is inpossible for a person of
ordinary intelligence to read the statute and understand how t he
| egislature intended these terns to apply to any particular
defendant. Therefore, the Act is unconstitutional since it not
only invites, but seemingly requires arbitrary and discrimnatory
enf or cenment .

Due Process

Substantive due process is a restriction upon the manner in
whi ch a penal code can be enforced. Rochin v. California, 342
U S 165 (1952). The test is, ". . . whether the statute bears a
reasonable relation to a permssible legislative objective and is
not discrimnatory, arbitrary or oppressive. Lasky v. State Farm
Insurance Company, 296 So. 2d 9, 15 (Fla. 1974).

The Act violates state and federal guarantees of due process
in a nunber of ways. First, as discussed above, the Act invites
discrimnatory and arbitrary application by the state attorney.
In the absence of judicial discretion, the state attorney has the
sole authority to determ ne the application of the act to any

def endant .
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Second, the state attorney has sole power to define the
exclusionary terns of "sufficient evidence," "material w tness,"

"extenuating circunstances,"” and "just prosecution.”™ Since there
is no definition of those ternms, the prosecutor has the power to
selectively define themin relation to any particular case and to
arbitrarily apply or not apply any factor to any particul ar
def endant. Lacking statutory gui dance as to the proper
application of these exclusionary factors and the total absence
of judicial participation in the sentencing process, the
application or non-application of the Act to any particul ar
defendant is left to the whimand caprice of the prosecutor.
Third, the victimhas the power to decide that the Act wll
not apply to any particul ar defendant by providing a witten
statenent that the maxi num sentence not be sought.
Arbitrariness, discrimnation, oppression, and | ack of fairness
can hardly be better defined than by the enactnent of a statutory
sentenci ng schene where the victimdeterm nes the sentence.
Fourth, the statute is inherently arbitrary by the manner in
whi ch the Act declares a defendant to be subject to the maxi num
penalty provided by law. Assum ng the existence of two
defendants with the sanme or simlar prior records who commt the
same or simlar new enunerated felonies, there is an apparent
| ack of rationality in sentencing one defendant to the maxi mum

sentence and the other to a guidelines sentence sinply because
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one went to prison for a year and a day and the other went to
jail for a year.

Simlarly, the same |lack of rationality exists where one
def endant commts the new of fense exactly three years after
rel ease fromprison, and the other commts an offense three years
and a day after release. Because there is not a material or
rational difference in those scenarios, and one defendant
recei ves the maxi num sentence and the other a guidelines
sentence, the statutory sentencing schene is arbitrary.
capricious, irrational, and discrimnatory.

Fifth, the Act does not bear a reasonable relation to a
perm ssible | egislative objective. 1In enacting this statute the
Legi slature said, in pertinent part, as foll ows:

WHEREAS, recent court decisions have

mandated the early release of violent felony
offenders and

* * * *

WHEREAS, the people of this state and

the mllions of people who visit our state

deserve public safety and protection from

violent felony offenders who have previously

been sentenced to prison and who continue to

prey on society by reoffending .
Ch. 97-239, Laws of Fla. (enphasis supplied).

It is clear that the Legislature attenpted to draft

| egi sl ati on enhancing the penalties for previous violent felony
offenders who reof fend and continue to prey on society. In fact,
the list of felonies to which the maxi num sentence applies is

limted to violent felonies. Despite the apparent |egislative
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goal of enhanced puni shnent for violent felony offenders who are
rel eased and commt new violent offenses, the actual operation of
the statute is to apply to any of fender who has served a prison
sentence for any offense and who comm ts an enunerated offense
within three years of release. The Act does not rationally
related to the stated | egislative purposes and reaches far beyond
the intent of the Legislature.

The district court in this case shared the concern but
construed the provision as nerely expressing intent that the
prosecutor consider the victims w shes. Turner v. State, supra.
The petitioner believes that in directing the prosecutor to
obtain a witten statenent fromthe victim the Legislature was
doing nore than expressing an opinion. Had it nerely w shed the
prosecutor to take the victims wi shes into consideration, it
woul d not have required a witten statenent.

This grant of power to victins deprives offenders of
subst antive due process of |law under the Fifth and Fourteenth
Amendnents, U.S. Const., and Art. I, s. 9, Fla. Const.

Equal Protection

The standard by which a statutory classification is exam ned
to determ ne whether a classification satisfies the equal
protection clause is whether the classification is based upon
sone difference bearing a reasonable relation to the object of

the legislation. Soverino v. State, 356 So. 2d 269 (Fla. 1978).
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As di scussed above under Due Process, the Act does not bear a
rational relationship to the avowed | egislative goal. The

| egislative intent was to provide for the inposition of enhanced
sent ences upon violent felony offenders who have been rel eased
early fromprison and then who reoffend by commtting a new
violent offense. Despite that intent, the Act applies to

of fenders whose prior history includes no violent offenses

what soever

The Act draws no rational distinction between inposing an
enhanced sentence upon a defendant who conmits a new of fense on
the third anniversary of release fromprison, and the inposition
of a guidelines sentence upon a defendant who commts a simlar
of fense three years and a day after release. As drafted and
potentially applicable, the Act's operations are not rationally
related to the goal of inposing enhanced puni shment upon vi ol ent
of fenders who commt a new violent offense after rel ease.

As in the cases cited above, the Act need not fai
constitutional testing if construed as perm ssive rather than
mandatory and, as held in State v. Cotton and State v. Wise, the
courts can deci de whether a statutory exception applies. But if
the Act is interpreted as bestow ng on the state attorney al
discretion, and elimnating any fromthe courts, it cannot stand.

Ex Post Facto

Under Art. I, s. 10, Fla. Const., the Legislature may not
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pass any retroactive laws. According to the "whereas" cl ause,
quot ed above, the Act was passed because "recent court deci sions
have mandated the early rel ease of violent felony offenders .

" The Legislature was referring to Lynce v. Mathis, 519 U. S.
433 (1997). That case held that the states cannot cancel rel ease
credits for offenders who were sentenced prior to the statute's
effective date, because it was an unconstitutional ex post facto
law. It would be totally inconsistent wwth the Legislative
intent to apply the Act to offenders who were rel eased prior to
its effective date. Moreover, to do so would be an ex post facto
appl i cation.

The Legislature anticipated this problemby requiring the
Department of Corrections to notify inmates of the Act when they
are rel eased:

The departnent shall notify every inmate, in

no |l ess than 18-point type in the inmte's

rel ease docunents, that the i nmate may be

sent enced pursuant to section 775.082(8) if

the inmate commts any fel ony offense

described within section 775.082(8) within

three years after the inmate's release. This

notice nust be prefaced by the word "warni ng"

i n bol df aced type.
s. 944.705(6)(a), Fla. Stat. (1997). This warning i s not
required to anyone released prior to the effective date of the
Act .

More inmportantly, there is nothing in the Act which

explicitly requires its application to i nmates who were rel eased
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prior to its effective date. the only way to save the statute
fromex post facto application is to hold that it is prospective
only to those inmates rel eased after its effective date.

For any and all of these reasons, the proper renedy is to
vacate the rel easee reoffender sentence and remand for
resent enci ng.

B. IF SENTENCING UNDER THE PRR ACT IS
WITHIN THE TRIAL COURT'S DISCRETION, THE
CASE MUST BE REMANDED FOR THE TRIAL COURT
TO EXERCISE THAT SENTENCING DISCRETION.

Petitioner's viewis that the judge did not know that he had
di scretion not to sentence petitioner as a PRR, however, the
j udge does have that discretion.

In State v. Cotton, supra, Which was decided after
petitioner's sentencing hearing, the court held that the judge
still retains discretion to sentence a defendant under the
statute, or to inpose a sentence under the habitual offender
statute. Likewi se, in State v. Wise, supra, the Fourth District
hel d that even for those shown by the prosecutor to qualify under
the Act, the trial court could decide whether to inpose a PRR
sent ence.

|f, as asserted in the conclusion to Argunent A, this Court
finds that the trial court retains the power to inpose or decline
to inpose a PRR sentence on a qualifying offender, petitioner's
sentence nust be vacated and the case remanded for the trial
court to exercise that discretion. Cf. Crumite v. State, 605
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So. 2d 543 (Fla. 1st DCA 1992) (remand proper renmedy where the
judge thought a life sentence was mandatory for an habi tual
violent felony offender). Moreover, any doubt as to whether the
trial court knew it could exercise discretion nmust be resolved in
favor of resentencing. Cf. White v. State, 618 So. 2d 354, 355
(Fla. 1st DCA 1993) (where trial court m ght have m sapprehended
scope of its discretionary sentencing authority, sentences and

case remanded for trial court to reconsider sentencing options).
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CONCLUSION

Based on the argunments contained herein and the authorities
cited in support thereof, petitioner requests that this court
quash the decision of the district court, declare the PRR Act
unconstitutional, and remand with directions to resentence
petitioner in accord with its disposition of the issues.
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