IN THE SUPREME COURT OF FLORIDA

CLARENCE JONES,

Petitioner,
V. CASE NO  SC00- 660
M CHAEL W MOORE, etc.,

Respondent .

RESPONSE TO PETI TI ON FOR WRI T OF HABEAS CORPUS

M chael W Moore, by and t hrough undersi gned counsel, responds
to Jones’ petition for wit of habeas corpus and states the
fol |l ow ng:

Procedural History

The Respondent accepts the Procedural Hi story set out in
Jones’ habeas petition, with the foll ow ng suppl enentation. First,
t he Respondent woul d note that trial counsel difford L. Davis al so

represented Jones on appeal. Jones v. State, 580 So.2d 143, 144

(Fla. 1991). Second, this Court affirnmed the judgnment of
conviction and death sentence unaninously. 1d. at 146. Third, in
his 3.850 notion, Jones alleged ineffective assistance of tria
counsel and a Brady claim Judge Padovano, the original tria
judge, also presided over the 3.850 proceedings by special

assi gnnent after having been elevated to the First District Court



of Appeal. Jones v. State, 732 So.2d 313, 315 (fn. 2)(Fla. 1999).

Judge Padovano ruled that the ineffective assistance of counse
claimwas without nerit and that the Brady claim was both tinme-
barred and neritless. This Court unaninously affirned all aspects

of Judge Padovano’s order. |d. at 322.

Prelimnary Statenent

The issue of appellate counsel’s ef fectiveness IS
appropriately raised in a petition for wit of habeas corpus.

Teffeteller v. Dugger, 734 So.2d 1009 (Fla. 1999). The standard

for reviewing clains of appellate counsel’s ineffectiveness is set

out in Strickland v. Washington, 466 U. S. 668 (1984). WIIlianson

v. Dugger, 651 So.2d 84 (Fla. 1994). Thus, in evaluating a claim
of appellate ineffectiveness, this Court nust determ ne

first, whether the alleged om ssions are of
such magnitude as to constitute a serious
error or substanti al deficiency falling
measur abl y outside the range of professionally
acceptabl e performance and, second, whether
the deficiency in performnce conprom sed the
appellate process to such a degree as to
under m ne confidence in the correctness of the
resul t.

Pope v. Wainwight, 496 So.2d 798, 800 (Fla 1986), cert. denied,

480 U. S. 951 (1987); Teffeteller; Haliburton v. Singletary, 691

So.2d 466 (Fla. 1997); Hardw ck v. Dugger, 648 So.2d 100 (Fla

1994). However, habeas corpus is “not to be used for additional

appeal s on questions which could have been, should have been, or



were rai sed on appeal or in arule 3.850 notion, or on matters that

were not objected to at trial.” Parker v. Dugger, 550 So.2d 459,

460 (Fla. 1989); Teffeteller; Hardw ck; Medina v. Dugger, 586 So. 2d

317 (Fla. 1991). Al'l egations of ineffectiveness will not be
al l owed to abrogate the rul e that habeas proceedi ngs cannot be used

as a second appeal. Breedlove v. Singletary, 595 So.2d 8 (Fla.

1992); Medina.
CLAIM |

WHETHER JONES WAS DENIED THE EFFECTI VE

ASSI STANCE OF COUNSEL ON DI RECT APPEAL TO THI' S

COURT.

Jones contends his appellate counsel was ineffective for

failing to raise issues on direct appeal which had been preserved
for appeal by trial counsel. It is of course well settled that

appel l ate counsel need not raise every conceivable claim to be

effective. Hardw ck; Provenzano v. Dugger, 561 So.2d 541 (Fla.

1990). As this Court has stated: “Mst successful appellate
counsel agree that from a tactical standpoint it is nore
advant ageous to rai se only the strongest points on appeal and that
the assertion of every concei vabl e argunent often has the effect of

diluting the inpact of the stronger points.” Atkins v. Dugger, 541

So. 2d 1165, 1167 (Fla. 1989). Moreover, appellate counsel in this
case was especially well positioned to evaluate the strength of the
various issues preserved for appeal, because in this case, trial

counsel and appellate counsel were the same attorney. Nbreover,



this Court has already determned that this attorney was not
ineffective at either the guilt or sentencing phases of Jones’
trial. Hence, this would seemto be an especially appropriate case
to presune that appellate counsel was not ineffective sinply
because he declined to raise every single issue he himself had
preserved for review on appeal. Wth the foregoing in mnd, the
Respondent will address the various om ssions alleged.

A. THE ALLEGEDLY IRRELEVANT, PREJUDICIAL AND INFLAMMATORY EVIDENCE
OF OTHER CRIMES AND BAD ACTS

Jones’ conplaints here center around (1) testinony about his
escape froma Maryland prison, and (2) a photograph of Jones and
hi s codefendants with guns and noney.

Jones argues that this evidence was “irrel evant to any issue
at trial” and that appell ate counsel was ineffective for failingto
raise this claimon direct appeal. Petition at 6. The remai nder
of his argunent on this issue contains no further nention of
ineffective assistance of counsel and fails to address how
appellate counsel’s omssions were “of such magnitude as to
constitute a serious error or substantial deficiency falling
measurably outside the range of professionally acceptable
performance,” or how any deficiency in the performance of appellate
counsel “conprom sed the appellate process to such a degree as to
underm ne confidence in the correctness of the result.” Pope v.

VWi nwight, supra. Instead, he nerely argues the issue as if heis




being given a second direct appeal. But it is well settled that
“proceedings under rule 3.850 are not to be used as a second

appeal .” Thonpson v. State, 25 Fla.L. Wekly S346, S349 (Fla. April

13, 2000) (i nternal quotes and citations omtted). Thus, evenif we
assunme, arguendo, that the trial court erred in admtting the
evi dence at issue here, Jones has failed to denonstrate deficient
appel l ate attorney performance or to explain how that performance
underm nes confidence in the correctness of the result. Hence,
relief should be denied here.

Moreover, to the extent that the nerits are addressabl e! Judge
Padovano did not err in admtting this evidence, because it was
relevant to the crine on trial, and that rel evance outwei ghed any
potential prejudice.

1. The prison escape. It should be noted that by the tinme

that Maryland prison guard Antoine Garrett testified about the
escape, Beverly Harris had already testified, wthout objection,
t hat al t hough the defendants (whom she had net in St. Augustine)
originally claimed to be tourists (TR 2407), she discovered
ot herwi se when she wal ked i nto Jones’ notel roomand saw “guns and

a lot of ammunition” on the bed (TR 2409-10). At that point,

! On habeas corpus, the “nmerits of the issues, however, are
nmerely abstractions that will be considered only to the extent
needed to dispose of the ineffectiveness clains.” Chandl er v.
Dugger, 634 So.2d 1066, 1067 n. 2 (Fla. 1994) (citing Pope V.
Wai nwright, 496 So.2d 798 (Fla. 1986), cert. denied, 480 U S. 951
(1987); Johnson v. Vainwight, 463 So.2d 207 (Fla. 1985)).
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Giffin said “[s]he mght as well knowthe truth” (TR 2411). Then
they (all three of them—-Giffin, Goins and Jones) admtted to her
that they had escaped fromprison, and procl ai ned, “we’re not goi ng
back to prison alive” (TR 2412).

In addition, investigator Berkley Cayton had testified
w thout objection that he had received fliers from a Mryl and
i nvesti gator about the persons who had escaped from the Maryl and
House of Corrections, and had identified the three defendants from
these fliers (TR 2075-76).

Antoine Garrett, correctional officer at the Maryl and House of
Corrections, testified that, on June 25, 1988, Irvin Giffin pulled
out a honermade knife and told himnot to nove or he would kill him
Anot her inmate took his radio. Garrett then saw Goi ns and anot her
inmate at the fence. Using a pair of wirecutters and gl oves, &oins
cut the inner fence. Garrett tried to signal another guard, and
was t hreatened again not to nove or he would be killed. Then they
“l'it a bag” and threw it towards a shotgun post. One hol lered
“go,” and five inmates ran through the hole and began clinbing the
outer fence. They all got away except for one nanmed Robi nson, who
was soon captured near “the tree line” (TR 2549-2560).°2

bjection was interposed to Garrett’s testinony. Al t hough

Jones’ counsel insisted that the escape was “totally irrelevant”

2Inthe State's proffer outside the presence of the jury, but
not in testinony before the jury, Garrett testified that Robinson
had been shot in the finger (TR 2542).
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(TR 2527, 2545), Giffin' s counsel conceded that testinony had
al ready been presented that the defendants had been in custody in
Maryl and and had escaped, but argued that the “details” of the
escape were irrel evant, and that any probative val ue was out wei ghed
by the prejudice (TR 2531, 2543). The prosecutor responded:

| think it does go to show the state of mnd
of these people not only at the tine that they
got out, but they were willing to take a | ot
of chances to get out. And they were willing
to use violence to get out.

It goes to show the state of mnd not only
when they went out but their continued state
of mnd when they killed Oficer Ernie Ponce
de Leon to prevent themfromgoi ng back in. |
don’t think that the prejudicial inpact of
that outweighs the val ue. | think that’s
hi ghly probati ve.

Judge Padovano agreed, concluding that the escape was adm ssible to
show notive and intent, “particularly because we're dealing wwth a
police officer in this case.” He stated that if “it had not been
a police officer, then the ... relevance of it would be seriously
under cut or di m ni shed” (TR 2533-34, 2544). Judge Padovano st at ed:

| have considered this both fromthe point of

vi ew of your |ogical relevancy and also from

t he point of viewof |egal relevancy; that is,

t he i ssue of whether or not parts of it are so

prejudicial that they outweigh the probative

ef fect. | have concluded in both instances

that the evidence is adm ssible.
(TR 2546). However, Judge Padovano did not think that the escape

shoul d becone a feature of the trial, and sawno reason to refer to



the crines for which the defendants were in custody in the first
pl ace (TR 2534, 2546).

Judge Padovano’s determnation clearly was correct. The
escape and t he def endants status as escapees were fundanental to an
understanding of this crine. O ficer Ponce de Leon’s nurder
occurred I ess than two weeks after Jones and his codefendants had
commtted a violent escape froma Maryl and prison. At the tine of
the nurder, they were still driving the green Chevrolet they had
stolen in Maryland shortly after the escape. Further, the nurder
occurred not long after Jones and his fellow escapees had been
heard to say they would not be returned to prison alive, and
i mredi ately after officer Ponce de Leon had called in a tag check
on the car (TR 1502) - an action which Jones had every reason to
bel i eve woul d di scl ose that the car was stolen and that they were
escapees. The fact that the defendants were escapees, and their
expressed determnation not to go back alive, is precisely why
Jones and Giffin shot at the police in Tallahassee after being
asked for identification they were unable to provide and being
subj ected to a tag check which woul d have resulted in their arrest.

Any “details” about the escape were relatively mniml, and
sinply corroborated other evidence presented establishing their
w | lingness to use violence to stay out of prison, wthout in any

manner becom ng a “feature” of the case.



Jones now argues that evidence about the escape was
i nadm ssi bl e because it was not sufficiently “simlar” to the crine
on trial. But this evidence was not offered as “WIlians” rule
simlar fact evidence, nor offered to prove identity by proving a

di stinctive modus operandi. See, e.q. Drake v. State, 400 So.2d

1217 (Fla. 1981). In fact, trial counsel never nade a “WII|ians”
rul e obj ection, and Judge Padovano never referred to it as such.?
I nstead, the escape was “relevant” evidence to show notive and

state of m nd. Layman v. State, 652 So.2d 373 (1995). Conpare

Section 90.404(2), Florida Statutes (1999) (sim |l ar fact evidence),
with Section 90.402, Florida Statutes (1999) (rel evant evidence).
The escape obviously was not “strikingly simlar” to the nurder of
of ficer Ponce de Leon, but it certainly was logically connected to
that nurder, and highly relevant to an understanding of it.

Ferrell v. State, 686 So.2d 1324 (Fla. 1996); Danren v. State, 696

So.2d 709 (Fla. 1997).

Moroever, any error in admtting the mninmal “details” of the
escape, in addition to that which was admtted w t hout objection,
was clearly harm ess beyond a reasonabl e doubt, not only because
the conplained of evidence was l|argely cunulative to evidence

admtted wthout objection,* but also because the evidence

¥ Judge Padovano did characterize this as “the first cousin”
to “WIllians” rule evidence (TR 2534).

“ Because the jury was otherwise informed of the escape,
wi t hout objection, the rule announced in Straight v. State, 397
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establishing Jones’ guilt was overwhel mng.? Thus appell ate
counsel could not have been ineffective for not raising this issue
on appeal .

2. The photographs. After the nurder, police searched the

green Chevrol et Jones and his co-escapees had been driving. They
found Pol aroi d phot ographs showi ng the three defendants, Giffin,
Goi ns and Jones, arnmed with what appeared to be the very guns used
and/or found at the scene of officer Ponce de Leon’s nurder (TR
2082- 83, 2086, 2108-09). Defense counsel for Giffin objected to
t he phot ographs on the ground of relevance (TR 2084). 1In addition
to this objection, Jones’ counsel objected that “there was one

phot ograph that would seem to suggest evidence of an additiona

crime not charged here...” (TR 2092) (enphasis supplied).® Jones’
So.2d 903 (Fla. 1981) — erroneous admission of irrelevant
collateral crines evidence “is presuned harnful error” — s

i nappl i cabl e. Consalvo v. State, 697 So.2d 805 (fn. 10) (Fla
1996) .

®That the evidence is overwhel ming nmay not per se establish
harm essness, Goodwin v. State, 24 Fla. L. Wekly S583, S585 (Fl a.
Decenber 6, 1999), but the strength of the evidence clearly is
relevant to any analysis for harm See, e.q., Gore v. State, 706
So.2d 1328, 1334 (Fla. 1997) (CCP instructional error harniess
beyond a reasonabl e doubt in Iight of the overwhel m ng evi dence of
CCP as well as other circunstances of the case); Sager v. State,
699 So.2d 619, 622 (Fla. 1997) (error in excluding evidence
favorabl e to def endant was harmnl ess beyond a reasonabl e doubt where
evi dence of defendant’s guilt was overwhel m ng); Consalvo v. State,
supra, at 815 (jury instruction, if erroneous, would be harnl ess
beyond a reasonabl e doubt where evidence against defendant was
over whel m ng) .

® There was an additional objection to certain witing on the
photos that was dealt with by cropping the photos to elimnate the

10



counsel then el aborated that “one” photograph “depicts noney and
guns and [suggests] the fruits of a robbery which is not charged
here and is not relevant at this point in the trial” (TR 2096).

The State noted that these photographs included the three
def endants and no other nen; coupled with the fact that the guns in
t he photos | ooked |like the sanme ones used in the nurder and found
at in or near the defendants’ car, the photographs were relevant to
identify themas the shooters and to contradict the defense claim
that another man (a | ocal Tall ahassee all eged drug deal er) was the
shooter (TR 2090-91).7 Judge Padovano agreed, except as to certain
phot ogr aphs apparently nade at a professional studio show ng the
def endants hol ding “what appear to be machine guns” (TR 2097).
Judge Padovano excluded these photos, finding that even if they
were rel evant, “the prejudicial effect outweighs whatever arguable
rel evance it has,” since there was no machine gun in this case (TR
2098) .

It is apparent froma review of the record as a whol e that,
first, Judge Padovano did not, as Jones now suggests (Petition at
10), fail to evaluate whether the relevance of these photos was
out wei ghed by unfair prejudice. Second, it is also apparent that

Jones’ defense counsel did not object that these photographs were

witing (TR 2095).

" The photos also showed that the fourth person who
successfully had escaped from the Maryland prison was no |onger
with Goins, Giffin and Jones.
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i nadm ssi bl e because t hey suggested additi onal crines, except asto
one and only one photograph. Thus, no collateral-crime objection
was preserved as to the remaining photographs, and appellate
counsel was not ineffective for raising an issue not preserved
bel ow. 8

As to the one photograph show ng that the defendants had
nmoney, any inplication of the conm ssion of an unrelated robbery
fromthe nere fact that the defendants had noney is pretty tenuous,
but, in any event, the photograph was cunulative to testinony
elicited on direct examnation of Beverly Harris, wthout any
obj ection, that, when she and the three defendants arrived in
Tal | ahassee (on their way to New Ol eans from St. Augustine), they
had gone shopping at Governor’s Square Mll and nade several
purchases, had eaten “a lot of food” at Quincy' s Steakhouse, and
had spent the night at a Travel Lodge notel (TR 2406, 2415-17).
Qobvi ously, the defendants had to have noney to have done any of
these things (or even to be traveling to New Oleans at all).
Moreover, the fact that the defendants had noney al so was elicited
on cross-examination, when Jones’ defense counsel elicited from
Harris that while in Tallahassee the defendants had bought

mar i j uana, powder cocaine and crack cocaine (TR 2466-68). Thus,

8 Furthernore, the fact that the defendants had guns was
curmul ative to testinony by Beverly Harris that they not only had
guns (TR 2419-21), but “toted” these guns everywhere they went (TR
2509) .
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error, if any, in admtting one photograph show ng the defendants
in possession of noney clearly did not contribute to the verdict
and was harnl ess beyond a reasonabl e doubt. Appellate counsel was
not ineffective in failing to raise on appeal a collateral-crine
i ssue as to this photograph.
B. THE DENIAL OF SEVERANCE

At various points during the trial, Jones’ counsel noved for
a severance, on the ground that his codefendant had raised an
ant agoni st def ense. Judge Padovano reserved ruling on these
nmotions initially, noting that Giffin' s counsel had thus far done
no nore than point out the absence of evidence against Giffin (TR
1425- 26, 2510). Judge Padovano’s actual, final ruling on Jones’
motion to sever immediately followed the testinony of Maryl and
police officer Lt. Lawence Bennett, who testified that Giffin had
shot himin 1978, after the officer had pulled himover and asked
for identification (TR 2767-80).° The State's proffer of this
evi dence precipitated Jones’ final attenpt to seek severance (TR
2748-49, 2762, 2798-2800). Before ruling, Judge Padovano noted
that it was questionable whether Jones had even noved for a
severance in a tinely manner, since the issue had not been raised
before trial (TR 2802). Jones’ counsel responded that he coul d not

have known what Giffin s counsel was going to say in his opening

® Judge Padovano excluded Bennett's testinony that he

subsequently found out the car had been stolen and the owner had
been put into the trunk and shot (TR 2728, 2753).

13



statenent. Judge Padovano, however, although accepting the prenm se
t hat Jones’ counsel did not know exactly what Giffin' s counsel was
going to say, still did not think there was “really any reason for
surprise” (TR 2803-04).% In any event, Judge Padovano found no
merit to the notion, noting that all Giffin s counsel had done was
“to point out the absence of evidence against his client;” he had
“never once during this trial suggested that M Jones is guilty of
the of fense” (TR 2800-01).

Jones’ appel | ate counsel (who, as noted previously, was al so
his trial counsel) did not raise the denial of severance per se,
but did contend in his Issue Ill that Judge Padovano had erred in
admtting Bennett’'s testinony, and it is plain that the denial of
severance was the real 1issue. First of all, appellate counsel
noted that his notion for severance follow ng Bennett’s testinony
had been denied. Initial Brief of Appellant, Case No. 74,866 at
24. Secondly, he conceded that the testinony was “clearly
adm ssible against Giffin,” but argued that it had no probative
val ue agai nst Jones, ibid., and that Jones was therefore placed in

the sane situation as the defendants in Rowe v. State, 404 So. 2d

1176 (1st DCA 1981), and Ctumyv. State, 398 So.2d 810 (Fla. 1981)

—- two cases i nvolving deni al s of severance which trial counsel had

cited to Judge Padovano in support of his notion for severance (TR

1 Through ©pre-trial discovery, Jones’ counsel surely
understood that the State’ s evidence was going to show that Jones
was the one who had shot officer Ponce de Leon.
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2511). Initial Brief of Appellant, p. 25. Jones’ appellate

counsel also cited Tillman v. U S., 406 F.2d 930, 935 (5th Gr.),

vacated in part on other grounds, 395 U S. 830, 89 S.Ct. 2143, 23

L. Ed. 2d 742 (1969). Initial Brief at 25. The cited portion of
this case, too, concerns the denial of severance.

Appel | ate counsel concluded his argunent on this issue by
contending that the “prejudicial spill-over of WIllians rule
evi dence agai nst the co-defendant, prevented [Jones] fromenjoying
a fair trial.” Initial Brief of Appellant at 25.

The Wllianms rule issue Jones raised in Caimlll of his brief
on di rect appeal was nerely a surrogate for his denial of severance
claim Cbviously this was not a straight Wllianms rule issue and
could not have been, for Jones conceded the collateral crine
evi dence was adm ssible against Giffin, and the State did not and
coul d not contend that this evidence was adm ssi bl e agai nst Jones.
The issue on appeal, therefore, was not Wllianms rule itself, but
the clainmed prejudicial effect fromthe denial of severance, which
just happened to be that Jones’ jury had heard Wllians rule
evi dence adm ssible only against Giffin.

It is therefore crystal clear that Jones’ present argunent as
to severance is nerely a variation of Issue IlIl of his brief on
direct appeal, which this Court has al ready consi dered and deni ed.
580 So.2d at 146. This claimis therefore procedurally barred.

See, e.qg., Thonpson v. State, supra, 25 Fla.L. Wekly at S355, fn.
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6 (“it is inproper to relitigate issues asserting slightly

different argunents”); Bryan v. Singletary, 641 So.2d 61 (Fla.

1994); Francis v. Barton, 581 So.2d 583 (Fla. 1991); Medina V.

State, 573 So.2d 293, 295 (Fla. 1990).

Furthernore, Jones has failed to denonstrate that the manner
in which his appellate counsel chose to raise this issue on appeal
was deficient attorney perfornmance. Finally, in any event, any
i ssue of the denial of severance is without nerit for the reasons
stated by Judge Padovano in denying the severance. No relief is
warranted on this claim
C. THE AUTOPSY PHOTOS

Jones contends the State “introduced nunerous autopsy
phot ographs over defense objection” and that appellate counsel
“failed to raise this issue despite trial counsel’s objections.”
Petition at 18, 21. Jones fails to state in his petition just how
many aut opsy photos he is conplaining about, or to identify which
ones were adm tted over defense objection, or which ones appellate
counsel shoul d have conpl ai ned about on appeal. |In the portions of
the trial transcript cited by Jones, State’'s exhibits 77-A through
| are nentioned. However, 77-A is a bullet fragnment, not an
aut opsy photo, and was admtted w thout objection (TR 2148). The
aut opsy photos were identified as State’s exhibits 77-C through
(2146-47) . However, State’'s exhibits 77-C and 77-F had both

previously been admtted wthout objection (TR 2055, 2056).
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State’s exhibit 77-E had also been admtted nuch earlier, and
al though Jones objected to being presented with autopsy photos
“pieceneal,” it does not appear that Jones’ counsel had any
gruesoneness objection to 77-E (TR 1627-32). %

Judge Padovano excluded 77-1 (TR 2155). That only | eaves 77-
D, Gand H States’ exhibit 77-D is just a photograph of officer
Ponce de Leon’s left hand with “1918 Lake” witten on it (TR
2156).' As for the two renmmining photos, 77-G is a photo of
of fi cer Ponce de Leon’s back showi ng a bruise and a | unp under the
skin where the nonfatal bullet |odged (TR 2566-67). State’s
exhibit 77-His the sane area after an incision reveal ed the bull et
(TR 2566- 67) .

The photos of gunshot entry wounds to the chest canme in
w thout objection, or at l|east wthout the objection Jones is
maki ng now. Thus, as to these photos, no issue as to their
adm ssibility was preserved for appeal, and appell ate counsel was

not ineffective for raising unpreserved clains. See, e.g.,

1 \When 77-E was first offered, Jones’ trial counsel stated, *

don’t have a particular objection to this photo. | think it wll
ultimately conme in” (TR 1627). He did state a preference for
waiting for all the autopsy photos at one tinme rather than

“pi eceneal ,” because they m ght be repetitive (TR 1630). Judge
Padovano admtted 77-E over trial counsel’s “objection” (TR 1631).

2 The crime scene address was 1918 Lake Bradford road (TR
2156); it apparently is conmmon for officers to wite notes on their
hands if a notepad is not inmmediately avail abl e.
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Wllianms v. Dugger, 651 So.2d 84 (Fla. 1994).% And appellate

counsel could hardly be deened ineffective for failing to raise on
appeal any issue of the gruesoneness of the photos as to which
obj ection was preserved at trial. Even now, Jones does not attenpt
to explain how a photograph of handwiting on officer Ponce de
Leon’s hand is prejudicially gruesone, bl oody or inflammatory. Nor
would it seemthat the two photographs of officer Ponce de Leon’s
back woul d have been the ki nd of gory or shocki ng phot ographs whose
adm ssion would have led to reversal on appeal. | f appellate
counsel had raised this issue, this Court would not have granted
any relief. Appellate counsel need not raise every conceivable

claimto be effective. Provenzano v. Dugger, 561 So.2d 541 (Fl a.

1990) .

Mor eover, even if objection to all the autopsy photographs had
been preserved for appeal, and raised on appeal, this Court would
not have granted any relief. This Court has addressed the

adm ssibility of photographs many tinmes and i n Henderson v. State,

463 So. 2d 196, 200 (Fla. 1986), stated: “Persons accused of crines
can generally expect that any rel evant evidence against themwl|
be presented in court. The test of admssibility is relevance
Those whose work products are murdered hunman bei ngs shoul d expect

to be confronted by photographs of their acconplishnents.”

B 1t shoul d be noted here that, in his 3.850 notion, Jones did
not contend that trial counsel was ineffective for failing to
preserve for appeal any issue of the adm ssibility of these photos.

18



Phot ographs are adm ssible if they assist a nedical examner in
expl aining the nature and manner in which wounds were inflicted.

Bush v. State, 461 So.2d 936 (Fla. 1984), cert. denied, 475 U S

1031 (1986). They are al so adm ssi bl e when they “show the manner
of death, the location of wounds, and identity of the victim”

Larkins v. State, 655 So.2d 95, 98 (Fla. 1995). The fact that

phot ographs are gruesone does not nean that they are i nadm ssi bl e.

Preston v. State, 607 So.2d 404 (Fla. 1992), cert. denied, 507 U S.

999 (1993); Thonpson v. State, 565 So.2d 1311 (Fla. 1990); Foster

v. State, 369 So.2d 928 (Fla.), cert. denied, 444 U S. 885 (1979).

The adm ssion of photographs is wthin the trial court’s

di scretion, Wlson v. State, 436 So.2d 908 (Fla. 1983), and a tri al

court’s ruling wll not be disturbed absent a clear abuse of

di scretion. Pangburn v. State, 661 So.2d 1182 (Fla. 1995); WIson.

In this case, Dr. Al exander testified that the autopsy photographs
woul d assist himin explaining his testinony to the jury (TR 2564-
66) . Jones cannot show any abuse of discretion in the trial
court’s allow ng the introduction of these photographs. This claim
merits no relief.
D. PROSECUTORIAL ARGUMENT

Jones conceded that his trial counsel did not object to any of
t he prosecutorial argunment he now conpl ai ns about. Petition at 21.
He contends that if appellate counsel had not been the sane

attorney as trial counsel, he could, under the law at the tine,
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have raised the issue of ineffective assistance of trial counsel
for failing to object to this argunent; however, since appellate
counsel was the sane attorney as trial counsel, and could not have
raised his own ineffectiveness on appeal, the ineffectiveness of
trial counsel for failing to object to prosecutorial argunent is,
he contends, cognizable in this petition. Petition at 27-28.
However, with rare exceptions, ineffective assistance of tri al
counsel is not cogni zable on direct appeal, and this was the | aw at

the time of Jones’ appeal. Blanco v. Wainwight, 507 So.2d 1377,

1384 (Fla. 1987). Furthernore, in Blanco this Court rejected any
contention that appell ate counsel could be ineffective for failing
to raise an issue of trial counsel’s ineffectiveness on direct
appeal , stating:

A proper and nore effective remedy is already

avai l abl e for ineffective assistance of trial

counsel wunder rule 3.850. If the issue is

raised on direct appeal, it wll not be

cogni zable on collateral review Appel | ate

counsel cannot be faulted for preserving the

nore effective renmedy and eschewi ng the |ess

ef fective.
| bi d.

Al t hough Jones inplies that this is his first opportunity to
have raised the issue of trial counsel’s ineffectiveness for
failing to object to prosecutorial closing argunent, it is not.
The appropriate tinme to have raised that issue was on 3.850. Any

issue of trial counsel’s ineffectiveness for this or any other

reason is now procedurally barred, as any such issue could and

20



shoul d have been rai sed in the al ready concl uded 3. 850 proceedi ngs.

Hardwi ck v. Dugger, supra, 648 So.2d at 105 (habeas corpus not to

be used for additional appeals on questions which could have been,
shoul d have been, or were raised on appeal or in a rule 3.850
noti on) .

As for any claim that appellate counsel was ineffective
because he failed to raise an issue of inproper prosecutorial
argunent on direct appeal, it is well settled that appellate
counsel is not ineffective for not raising an unpreserved issue.

Johnson v. Wainwight, 463 So.2d 207 (Fla. 1985); Chandler v.

Dugger, 634 So.2d 1066 (Fla. 1994). Since trial counsel did not
object to any of the argunent at issue now, no such issue was
preserved for appeal, and appel | ate counsel was not ineffective for

failing to raise it. Teffeteller v. Dugger, 734 So.2d 1009, 1028

(Fla. 1999).

Finally, Jones argues that even if the issue was not
preserved, appell ate counsel shoul d have argued fundanental error.
He cites no authority for the proposition that appellate counsel
can be deenmed ineffective for failing to present a fundanental
error argunent as to an unpreserved claim but, in any event, Jones
cannot prevail unless he can denonstrate, at a m ninum not nerely
that sonme of the prosecutors’ argument was i nproper or
obj ecti onabl e, but that it was so egregiously i nproper as to anount

to fundanental error. This he cannot do; even assum ng that sonme
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portion of the prosecutor’s argunent nay have been objectionable
under Florida law, it did not rise (or sink) to the level of
fundanmental error.

Jones cites nunerous federal cases for the proposition that
“[a]rguments such as those presented in M. Jones’ case have been
| ong-condermed as violative of due process and the Eighth
Amendnent.” Petition at 23. These cases, however, do not stand
for such proposition. The prosecutor in this case did not read to
the jury a 19th-century Reconstruction-era Georgia appellate
opi nion describing nercy as a “sickly sentinentality,” as did the

prosecutors in Wlson v. Kenp, 777 F.2d 621 (11th G r. 1985); Drake

V. Kenp, 762 F.2d 1449 (11th Gr. 1985 (en banc); or Potts v. Zant,

734 F.2d 526 (11th Cr. 1984), affirmed on petition for rehearing,

764 F.2d 1369 (1985). Nor did the prosecutor argue that he was
personal |y of fended that the defendant had exercised his right to

ajury trial, as did the prosecutor in Cunninghamv. Zant, 928 F. 2d

1006, 1019-20 (11th Gir. 1991). 14

¥ The prosecutor in Cunni ngham had argued: “[I1]t's of fensive
tonme tosit hereand | don't say this for any personal reason, but
to be in this courtroomhavi ng asked for recesses to get ny body in
shape to try a case for several days, when a man sits up here and
tries to mslead you first of all, into believing he's not guilty.
That's offensive, to ne. That's trifling with the processes of
this court. | personally dislike that, and | don't mnd publicly
saying it, and I will say it the next tinme | feel it. This system
we have is too precious. It took too many lives to bring it here,
to |l et sonebody cone in here and take his chances on killing a man,
robbing a man, trying to escape and then beg and ask the jury, not
hi m hi nsel f, but through cross-exam nati on and casting refl ections
and dispersions on wtnesses.... The case here, Ladies and
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Jones characterizes the prosecutor’s argunment as urging the
jury to vote for death because Jones had denied his victim his
constitutional rights. Although it would be “inproper to urge that
a crimnal defendant’s exercise of constitutional rights is a

ground for discrediting his defense,” Brooks v. Kenp, 762 F.2d

1383, 1412 (1ith Cr. 1985), here the prosecutor was sinply
contrasting the difference between the nurder the defendant had
commntted with the death sentence the State was seeki ng agai nst
Jones. See id. (prosecutor’s argunent contrasting protections

State afforded to defendant with | ack of sane afforded by def endant

to victimwas not constitutionally inproper). This argunent does
not anount to fundanental error.

As for the remainder of the argunents quoted in the petition,

agai n, no fundanental error has been shown. See, e.qg., Young v.

Bower sox, 161 F.3d 1159, 1162-63 (8th Cr. 1998) (“The argunent did
no nore thaninvite the jury to consider that alife sentence m ght
not be sufficient to deter this defendant, who had killed three
people, fromcommtting nmurders in the future. Juries are fully

capabl e of properly weighing this kind of rhetoric.”); Carqgill v.

Turpin, 120 F.3d 1366, 1384 (11th Cr. 1997) ("These conments

Gentlenmen of the Jury, is, find me guilty first, and then I'I| take
the stand and beg you to save ny life." Because the 11th Circuit
granted relief on other grounds, it did not determ ne whether this
argunment was prejudicial enough to require a new trial.
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conveyed no prejudicial nessage to the jury — only that the
mtigating evidence Cargill presented was of little force.”).
Jones’ claimthat his appellate counsel was ineffective for
failing to raise on appeal a prosecutorial argunent issue that was
not preserved for appeal is both procedurally barred and neritl ess.
CLAIM 11

THE CLAIM THAT THI S COURT ERRED ON DI RECT
APPEAL | N REVI EW NG THE TRI AL COURT' S FI NDI NGS5
AS TO M Tl GATI ON

Here, Jones asks this Court to reconsider an issue raised on
direct appeal and ruled on by this Court. It is inproper to use
habeas corpus to relitigate an issue. Jones raised on direct
appeal a claimthat the trial court erredin finding no mtigation.
This Court rejected that claim 580 So.2d at 146.

“The purpose of the wit of habeas corpus is
to provide a nmeans of judicial evaluation of
the legality of a prisoner's detention

McCrae V. Wai nwr i ght, 439 So. 2d 868
(Fl a. 1983). It is not properly used for
purposes of raising issues that could have
been raised on appeal, or for re-litigating
guestions that have been determ ned by neans
of a prior appeal. E.qg., Arnstrong v. State,
429 So.2d 287 (Fla.), cert. denied, 464 U S
865, 104 S.C. 203, 78 L.Ed.2d 177 (1983)

‘Habeas corpus is not a vehicle for obtaining
a second determnation of matters previously
deci ded on appeal .’ Messer v. State, 439 So. 2d
875, 879 (Fla.1983).”

Kennedy v. Wainwight, (Fla. 1986), 483 So.2d 424, 425-26. Jones

sinply is not entitled to a second appeal on this issue, and this
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issue is procedurally barred. Thonpson v. State, supra, 25

Fl a. L. Weekly at S355, fn 6.
Furthernore, the issue is neritless. It is well settled that
a sentencer nust be able to consider and to give effect to evidence

presented in mtigation. See, e.qg. Buchanan v. Angel one, 522 U. S.

269, 118 S. . 757, 139 L.Ed.2d 702 (1998) (“Qur consistent concern
has been that restrictions on the jury's sentencing determ nation
not preclude the jury frombeing able to give effect to mtigating
evi dence. ). However, capital sentencing is an individualized
process. Not only may a sentencer exerci se i ndependent judgnent as
to whether facts proffered in mtigation actually mtigate the
def endant’ s conduct, the sentencer must be all owed to exercise that

i ndependent judgnent. MIlIls v. Maryland, 486 U.S. 367, 108 S. C

1860, 100 L.Ed.2d 384 (1988); MKoy v. North Carolina, 494 U S

433, 110 S. Ct. 1227, 108 L.Ed 369 (1990).

In this case, Judge Padovano found that Jones’ culturally
deprived chil dhood was relevant, but did not rise to the | evel of
a nonstatutory mtigating circunstance, givenits renoteness to the
mur der of officer Ponce de Leon (R 220). This Court, noting that
sentencing is an individualized process, found no error in this
determ nation. 580 So.2d at 146. Jones has offered no reason for
this Court to allow himto relitigate that concl usion.

This claimis procedurally barred and neritless.
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CGAMIIT

THE CLAI M THAT THI S COURT FAI LED TO ADDRESS AN
| SSUE RAI SED ON DI RECT APPEAL

Jones concedes that appellate counsel raised an issue
concerning whether his jury should have been instructed on the
“great risk” aggravator. However, he contends this Court failed to
consi der that issue and that he shoul d therefore be able to reargue
it. He is incorrect. This Court considers all issues raised on
appeal, whether or not it specifically nentions them in its

opi ni ons. Thus, in Jackson v. State, 452 So.2d 533, 536 (Fla.

1984), this Court stated:

Appel lant also alleges in his petition for
wit of habeas corpus that this Court failed
to consider an i ssue properly raised by himin
his direct appeal in Jackson I, to wit, that
the trial court erred in overruling Jackson's
trial counsel's objection to the prosecutor's
statenents that unless strong mtigating
ci rcunst ances were denonstrated, the jury nust
return death verdicts.

Qur capital sentencing statute, section
921.141, Florida Statutes (1983), requires
this Court toreviewthe entire record in each
capital case to determne if the judgnent of
conviction and sentence was proper. The
absence of discussion in our witten opinion
in this case is not an indication that we did
not carefully review the entire record and
each argunment nade by appel |l ate counsel in the
direct appeal. W did not abrogate our duty
in this case; therefore, we see no reason to
di sturb appellant's conviction and sentence on
this basis.

Thus, this issue is procedurally barred as havi ng al ready been

rai sed and deci ded on direct appeal. Kennedy; Thonpson. See al so
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Ki ght v. Dugger, 574 So.2d 1066 (Fla. 1990) (this Court refused to

reconsi der on habeas claimraised on direct appeal, despite claim
that this Court had “m sconstrued” the error).

Furthernore, the claimis neritless. Although Jones attenpts
to cast his objection to the great risk aggravator in |egal terns,
he does not contend that the jury was inproperly instructed; he
merely contends the evidence does not support such a finding. But
the trial court ultimately rejected the aggravator, and juries may
be presuned to have di sregarded an aggravat or unsupported by the

evi dence. Sochor v. Florida, 504 U. S. 527, 538, 112 S. Ct.2114, 119

L.Ed.2d 527 (1992) (presuming jury rejected CCP aggravator
unsupported by sufficient evidence, even where trial court
erroneously found such aggravator). Thus there was no
constitutional error by either the jury or the trial court.
This claimis procedurally barred and neritless, and shoul d be
rej ect ed.
CLAIM IV

THE CLAI M THAT THI S COURT CONDUCTED AN | NVALI D
HARMLESS ERRCOR ANALYSI S ON DI RECT APPEAL

This claimis answered in major part by the response to C aim
1. It is barred because he is sinply attenpting torelitigate an
issue already resolved on direct appeal. Furthernore it 1is
meritless. Again, there was and is no contention that the jury was
i mproperly instructed. Thus, there could have been no jury error.

As for possible “judge error,” Sochor, it is true that while Judge
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Padovano had rejected the “great risk” aggravator, he found that
t he murder had occurred during the comm ssion of a robbery. It is
al so true that this Court found that this finding was not supported
by the evidence because the taking was only incidental to the
killing, not the reason for it. However, Judge Padovano al so had
stated in his sentencing order: “This circunstance is not
determ native; the sentence of death would be inposed even if it
were not applied.” 580 So.2d 143, 146. Hence, the question of the
possi bl e inpact of the erroneous finding is answered clearly in
Judge Padovano’s order; the finding nade no difference to his
conclusion that death was the appropriate sentence. Therefore

this Court did not err in concluding that reversal was not

warranted. See Wiite v. Dugger, 565 So.2d 700, 702 (Fla. 1990);

Denps v. Dugger, 714 So.2d 365, 367-68 (Fla. 1998).

This claimis procedurally barred and neritless.
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CONCLUSI ON

For the foregoing reasons, the Respondent asks this Court to
deny Jones’ petition for wit of habeas corpus.
Respectful ly subm tted,
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ATTORNEY GENERAL
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