I N THE SUPREME COURT OF FLORI DA

W LLIE SETH CRAIN, JR.,
Appel | ant,
VS. CASE NO. SC00-661

STATE OF FLORI DA,

Appel | ee.

ON APPEAL FROM THE CI RCUI' T COURT
OF HI LLSBOROUGH COUNTY, STATE OF FLORI DA

ANSWER BRI EF OF THE APPELLEE

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

SCOTT A. BROWNE
Assi stant Attorney General
Fl ori da Bar No. 0802743
West wood Cent er
2002 North Lois Avenue, Suite 700
Tanpa, Florida 33607-2366
(813) 801-0600
(813) 356-1292 (Fax)

COUNSEL FOR STATE OF FLORI DA



TABLE OF CONTENTS

PRELI M NARY STATEMENT .

STATEMENT OF THE CASE AND FACTS .

SUMVARY OF THE ARGUMENT .

ARGUMENT

| SSUE .
WHETHER THE TRI AL COURT ERRED | N DENYI NG
APPELLANT"S MOTION FOR A JUDGMENT  OF
ACQUI TTAL BASED UPON THE STATE' S FAI LURE TO
ESTABLI SH  PREMEDI TATI ON? (STATED BY
APPELLEE) .

Il
WHETHER THE STATE PRESENTED SUFFI Cl ENT
EVI DENCE TO OVERCOVE APPELLANT’ S MOTI ON FOR
A JUDGVENT OF ACQUI TTAL FOR KI DNAPPI NG?
( STATED BY APPELLEE)

111
VWHETHER THE FELONY MJURDER JURY | NSTRUCTI ON
DEFI NI NG KI DNAPPI NG CONSTI TUTED FUNDAMENTAL
ERROR UNDER THE FACTS OF THI S CASE? ( STATED
BY APPELLEE)

| V.

VWHETHER THE STATE' S EVI DENCE WAS SUFFI Cl ENT
TO SUSTAIN THE TRI AL COURT'S FI NDI NG THAT
THE MURDER WAS COWM TTED DURI NG THE COURSE
OF A KI DNAPPI NG? ( STATED BY APPELLEE)

CONCLUSI ON

PAGE

39

40

40

60

69

79

84



CERTI FI CATE OF SERVICE . . . . . . . . . . . . . . . . . . 84

CERTI FI CATE OF TYPE SIZE AND STYLE . . . . . . . . . . . . 84

TABLE OF Cl TATI ONS

PAGE NO.
Archer v. State,
673 So. 2d 17 (Fla. 1996) . . . . . . . . . . . . . . . . . 710
Armstrong v. State,
642 So. 2d 730 (Fla. 1994) T 4 0
Barwi ck v. State,
660 So. 2d 685 (Fla. 1995) A 4 I
Bates v. State,
750 So.2d 6 (Fla. 1999 . . . . . . . . . . . . . . . . . . 80
Benson v. State,
526 So. 2d 948 (Fla. 2d DCA),
rev. denied, 536 So. 2d 243 (Fla. 1988),
cert. denied, 489 U S. 1069, 109 S.Ct. 1349 (1989) .o 53-56
Bowl es v. State,
26 Fla. L. Weekly S659 (Fla. 2001) S 4
Braggs v. State,
789 So. 2d 1151 (Fla. 3d DCA 2001) e 75-77
Brewer v. State,
413 So. 2d 1217 (Fla. 5'" DCA 1982),
rev. denied, 426 So. 2d 25 (Fla. 1983) . . . . . . . . . . . 68
Brooks v. State,
762 So. 2d 879 (Fla. 2000) T 4 0
Brown v. State,
565 So. 2d 304 (Fla.),
cert. denied, 498 U. S. 992 (19%90) . . . . . . . . . . . . . 83

Brunbley v. State,
453 So. 2d 381 (Fla. 1984) . . . . . . . . . . . . . . . . 11




Carpenter v. State,
785 So. 2d 1182 (Fla. 2001)

Carter v. Brown & WIllianson Tobacco Corp.,
778 So. 2d 932 (Fla. 2000)

Col eman v. State,
7 So. 2d 367 (Fla. 1890)

Conner _v. State,
106 So. 2d 416 (Fla. 1958)

Deangel o v. State,
616 So. 2d 440 (Fla. 1993)

Dirring v. United States,
328 F.2d 512 (1st Cir. 1964)

D O eo-Valdez v. State,
531 So. 2d 1347 (Fla. 1988)

Fai son v. State,
426 So. 2d 963 (Fla. 1983) . . . . . . . . . . . . . . 67,

G bson v. State,
194 So. 2d 19 (Fla. 2d DCA 1967)

Giffinv. United States,
502 U.S. 46, 112 S.Ct. 466,
116 L. Ed.2d 371 (1991)

Gurganus v. State,
451 So. 2d 817 (Fla. 1984)

Henderson v. State,
679 So. 2d 805 (Fla. 3d DCA 1996),
aff'd, 698 So. 2d 1205 (Fla. 1997)

Holton v. State,
573 So. 2d 284 (Fla. 1990) . . . . . . . . . . . . . . 47,

Jones v. State,
790 So. 2d 1194 (Fla. 1st DCA 2001)

Justus v. State,
438 So. 2d 358 (Fla. 1983)

69

75

58

56

40

55

70

76

70

59

72

57

58

40

73



Kramer v. State,
619 So. 2d 274 (Fla. 1993)

Lackos v. State,
339 So. 2d 217 (Fla. 1976)

Larsen v. State,
485 So. 2d 1372 (Fla. 1st DCA 1986),
aff’d, 492 So. 2d 1333 (Fla. 1986)

Loehrke v. State,
722 So. 2d 867 (Fla. 5'" DCA 1998)

Long v. State,
689 So. 2d 1055 (Fla. 1997)

Lowe v. State,
105 So. 2d 829 (Fla. 1925 . . . . . . . . . . . . . . b7,

Lukehart v. State,
776 So. 2d 906 (Fla. 2000)

Mann v. State,
453 So. 2d 784 (Fla. 1984)

Martinez v. State,
368 So. 2d 338 (Fla. 1978)

McCreary v. State,
371 So. 2d 1024 (Fla. 1979)

MIls v. State,
407 So. 2d 218 (Fla. 3d DCA 1981) . . . . . . . . . 73, 74,

Mvers v. State,
704 So. 2d 1368 (Fla. 1997)

One v. State,
677 So. 2d 258 (Fla. 1996) . . . . . . . . . . . . . . 42,

Overton v. State,
26 Fla. L. Weekly S592 (Fla. Septenmber 13, 2001)

Peek v. State,
395 So. 2d 492 (Fla. 1980)

47

76

42

48

41

61

82

82

77

73

76

45

43

70

49



Penn v. State,
574 So. 2d 1079 (Fla. 1991) . . . . . . . . . . . . . . . . 42

Pope v. State,
679 So.2d 710 (Fla.),
cert. denied, 136 L.Ed.2d 858 (19%96) . . . . . . . . . . . 82

Ray v. State,
403 So. 2d 956 (Fla. 1981) S 4 0

Rivera v. State,
717 So. 2d 477 (Fla. 1998) . . . . . . . . . . . . . . . . 11

Rose v. State,
425 So. 2d 521 (Fla. 1982) . . . . . . . . . . . . . . . . 43

Ross v. State,
474 So. 2d 1170 (Fla. 1985) . . . . . . . . . . . . . . . . 42

San Martin v. State,
717 So. 2d 462 (Fla. 1998),
cert. denied, 143 L.Ed.2d 553 (1999) . . . . . . . . . . . 59

Sean v. State,
775 So. 2d 343 (Fla. 2d DCA 2000) . . . . . . . . . . . . . 61

Sireci v. State,
399 So. 2d 964 (Fla. 1981),
cert. denied, 456 U S. 984, 72 L.Ed.2d 862 (1982) . . . . . 52

Sochor _v. State,
580 So. 2d 595 (Fla. 1991) . . . . . . . . . . . . . . . . 45

Sochor v. State,
619 So. 2d 290 (Fla. 1993 . . . . . . . . . . . . . . . . 11

Spencer v. State,
645 So. 2d 377 (Fla. 1994) e 22

State v. Allen,
335 So. 2d 823 (Fla. 1976) . . . . . . . . . . . . . . . . 4

State v. Atwood,
832 P.2d 593 (Ariz. 1992) . . . . . . . . . . . . ... 63- 66




State v. Johnson,
616 So. 2d 1 (Fla. 1993)

State v. Law,
559 So. 2d 187 (Fla. 1989)

State v. Rhoden
448 So. 2d 1013 (Fla. 1984)

State v. Snmith,
240 So. 2d 807 (Fla. 1970)

State v. Spioch,
706 So. 2d 32 (Fla. 5th DCA 1998),
rev. denied, 718 So. 2d 171 (Fl a.

St ephens v. State,
787 So. 2d 747 (Fla. 2001)

Sutton v. State,
718 So. 2d 215 (Fla. 1st DCA 1998)

Tavlor v. State,
583 So. 2d 323 (Fla. 1991),

cert. denied, 115 S.Ct. 518, 130 L.Ed.2d 424 (1994)

Till man,
591 So. 2d 167 (Fla. 1991)

Van Gotumyv. State,
569 So. 2d 773 (Fla. 2d DCA)
rev. denied, 581 So. 2d 1311 (Fl a.

Wllacy v. State,
696 So. 2d 693 (Fla.1997)

OTHER AUTHORITI ES CI TED

1998)

1990)

Fla.R. CrimP. 3.140 (O

Section 782.04, Florida Statutes,

Vi

(1999)

70

53

71

70

53

60

75

40

81

78

79

73

71



Section 787.01 (1)(a)2.,

3

Vi i

76



PRELI M NARY STATENMENT

Cl TATI ONS: Reference to the record on direct appeal wll be
referred to as “V’ followed by the appropriate volune and page
nunbers.

STATEMENT OF THE CASE AND FACTS

The State generally accepts the Statenent of the case and
facts set forth in appellant’s brief but adds the foll ow ng.

A. Guilt Phase

I n 1998, Amanda was in the second grade, 3' 10 and of sl ender
build, weighing approximtely 45 pounds. (V-11, 1543). On
Sept enber 10t h, 1998, Kathryn Hartman net her daughter, Amanda
after she got off the bus from school. (V-11, 1565). Shortly
after arriving at her trailer with Amanda, appellant, who
Kat hryn had net the previous evening, knocked on the door.
Kathryn invited himin. (V-11, 1566). At that point, Anmanda
was trying to get out of doing her homework. Kathryn told her
she could play once she finished her homework. (V-11, 1566).
Amanda started doing her homework on the kitchen table. \Wen
appellant entered the trailer, he went to the kitchen table
where Amanda was doi ng her honmework. (V-11, 1567). Kat hryn
noted that appellant snelled of alcohol and that he carried a
plastic cup with a yellow liquid init. (V-11, 1568).

Appel | ant began tal king to Amanda about her homework. (V-



11, 1568). Appellant pulled out sone noney and told Amanda if
she got her homework right, he would give her a dollar. (V-11,
1569). He eventually gave Amanda two dol | ars. (Vv-11, 1570).
Appellant left early that afternoon but was invited back for
di nner.

Appel lant arrived shortly after 7:00 and they ate dinner
together at the kitchen table. (V-11, 1572). Appellant stil
snmell ed of alcohol and carried the same plastic cup with a
colored liquid. (V-11, 1573). After dinner, appellant played
sone ganes with Amanda, such as tic-tac-toe, using a notepad.
(V-11, 1574). She also recalled that they were drawi ng on the
not epad, tracing each others’ hands. (V-11, 1574). At trial
t he not epad was i ntroduced into evidence and refl ected Kathryn's
statenment, “I love ny Amanda” on a page with a tracing of
Amanda’ s hand. (V-11, 1610). Also, on the pad, in unfamliar
witing were the words “1 like Wllie.” 1d. This appeared on
a page with a tracing of a large hand. 1d.

Appel l ant nmentioned to Kathryn and Amanda that he had a

| arge novie collection at his house and invited them over to

watch a movie. (V-11, 1574). Amanda asked appellant if he had

“Titanic,” her favorite novie, and he responded “yes.” (V-11
1575). Amanda then pleaded with Kathryn to allow her to see
the novie: “Please, nmomy, can we go see the novie?” (V-11,



1575). At first, Kathryn said no because the novie would end
too late for a school night. (V-11, 1575). Appel l ant told
Kat hryn that she could | et Anmanda sleep in late. (V-11, 1575).
After additional pleading by Amanda, Kathryn agreed, thinking
t hat Amanda has been doing very well in school and that being
| ate one day wouldn’t hurt. (V-11, 1575-76).

Appel | ant drove Kathryn and Amanda to his trailer in his
newer nodel white pickup truck. (V-11, 1552-54, 1576). It was
only a three mnute drive, nmaybe a mle, to appellant’s trailer.
(Vv-11, 1577). They entered appellant’s trailer and began
wat ching the novie in the living roomon a big screen TV. (V-
11, 1579). The nmovie was interrupted when the phone rang,
appellant said it was his sister and that they didn't get al ong.
At appellant’s request, Kathryn agreed to talk to her. (V-11
1580). The phone was in the kitchen and when she began t al ki ng,
appel l ant and Amanda were still in the |iving roomwatching the
novi e. (V-11, 1583). She talked to appellant’s sister for
twenty to twenty-five mnutes. (V-11, 1583). \When she ended
t he conversation, appellant and Ananda were not in the living
room (V-11, 1583). Kathryn began | ooking for them and found
t hem behi nd a cl osed door in the rear of the trailer, the master
bedroom  (V-11, 1584). She opened the door w thout knocking

and found Amanda on the bed between appellant’s |legs. Both of



them were dressed and sitting on the bed. (V-11, 1585).
Appel lant’s arms were around Amanda who was facing away from
him Appellant had a renote control in his hand. (V-11, 1586).
Kat hryn testified that she was not really concerned about what
she observed at the tinme, but did pick up Amanda and pl ace her
by her side. (V-11, 1586-87). They watched a little bit nore
of the “Titanic”, but appellant bragged that he could get any
novi e on his satellite dish and began changi ng channels. (V-11,
1588) .

At sonme point, Amanda expressed the desire to use the
bat hroom (V-11, 1589). There was only one bathroom in the
trailer and Kathryn did not allow Amanda to use the bathroom by
hersel f. (V-11, 1589). She took her into the bathroom and was
present while she used it. (V-11, 1590). At no point on that
Thur sday, Septenber 10t", did Kathryn observe Amanda bl eedi ng
from any |ocation on her body. (V-11, 1590). Specifically,
Kathryn testified that Amanda did not bleed from any source
i nsi de appellant’s bathroom (V-11, 1590). Amanda never used
t he bathroom alone in appellant’s trailer. (V-11, 1593). At
seven, Amanda was not old enough to have started her nenstrua
cycle. (V-11, 1590). Nor did Anmanda have any sores or injuries
on her body. (V-16, 1590).

Kat hryn used t he bat hroomand noti ced t hat her feet hit sone



type of carpet on the floor of appellant’s bathroom (V-16,
1592). Kathryn used the bathroom tw ce, once after Amanda had
used it. (V-16, 1594). Kat hryn testified that sone type of
kni cknack or object m ght have been on the back of the toilet
tank, but “it didn't appear to be clothes or a change of
clothes.” (V-12, 1701).

Kat hryn asked appellant if he had anything for pain and
appel l ant said he had Elavil and Valium Appellant offered her
Elavil and said it would knock her out, but Kathryn opted for
Valium Kathryn took five of the five mlligrampills provided
by the appellant. (V-1, 1618). Kathryn expl ained that she was
addicted to pain pills and had the addiction for about twelve
years. (V-11, 1620). Appellant also took Valium at the sane
time, but she did not see how many he consunmed. (V-11, 1620).
Appel |l ant also offered Kathryn marijuana, but she declined the
offer. (V-11, 1620).

VWhen she observed appellant pull out his wallet for
sonmet hi ng, Kathryn asked himif she could borrow $30.00 unti
she got her check on Friday. Appellant handed her a fifty and
asked if that was enough, handing her another fifty. Kathryn
said she could not repay that anount and he said “don’t worry
about it, you don’t have to pay nme back.” (V-11, 1621). She

t ook the noney. | d.



At some point, Kathryn decided it was tine to | eave. (V-16,
1595) . Amanda asked to borrow the “Titanic” video, and
appel l ant agreed. (V-16, 1596-97). Appellant drove them back
to Kathryn's trailer. (V-16, 1595). Appel l ant entered the
trailer and again began drawing with Amanda on the kitchen
table. (V-11, 1597). Kathryn told Amanda it was tinme to get
ready for bed and got her into the shower. Amanda washed
herself in the shower but, as she routinely does, Kathryn goes
in to make sure Amanda gets all the shanpoo out of her hair.
(V-11, 1597). Kathryn also turns on and off the water so that
Amanda does not burn herself. (V-11, 1597). Kathryn turned off
the water, dried her and put her pajamas on. (V-11, 1598). She
was very close to Amanda during this period and did not observe

bl eedi ng, open sores or cuts on Amanda’s body. (V-11, 1598).

Earlier that evening, Kathryn recalled having a discussion
about one of Amanda’s teeth. Amanda did have one | oose tooth,
but it was not bleeding. Kathryn did not observe any bl eeding
or swelling around the tooth. (V-16, 1600). Kathryn testified
that the tooth was not ready to be pulled out. (V-16, 1600).
VWhen appel |l ant and Amanda wi ggl ed the tooth, appellant did not
make any comment about it bl eeding and Kathryn did not observe

any bl eeding. (V-12, 1723). However, appellant offered Amanda



five dollars if she would et himpull it out. Amanda declined
the offer. (V-11, 1601). When Amanda went to bed the tooth was
still in place. (V-12, 1723). Amanda usually waited until the
nmorning to brush her teeth, but Kathryn did not notice any bl ood
after Amanda brushed her teeth on Septenmber 9t" or 10'h. (V-16,
1601) .

Kat hryn put a blue and white nightgown with white |ace on
Amanda. She was going to put Amanda to bed immediately after
t he shower, but appellant insisted that she should not go to bed
with wet hair because she could catch a cold. (V-11, 1602).
Appel | ant brushed and used a bl ow dryer on Amanda’s hair. (V-
11, 1602). It was appellant’s idea to blow dry her hair. 1d.
Amanda was then put to bed at approximtely 2:30 am on Friday,
Sept enber 11t (V-11, 1603). Kat hryn dressed for bed and
al l owned Amanda to sleep in her bed even though Amanda had her
own bedroom (V-11, 1603-04).

Appel | ant appeared to be i ntoxi cated and Kat hryn i nvited him

to sleep on the floor or couch to sober up. (V-11, 1612).
Kat hryn testified: “I didn't invite himto lay down in ny bed,
no.” (Vv-11, 1613). Shortly after putting Amanda to bed,

Kat hryn ent ered her bedroom cl osed the door, and | aid down next
to Amanda. Amanda’s eyes were closed and Kathryn could tel

from Amanda’ s breat hing that she was asl eep. (V-11, 1613).



Appel |l ant was still in the house when they went to bed. (V-11,
1612). Amanda often slept in Kathryn's bed and was a heavy
sl eeper. (V-11, 1624). In fact, she has on occasion picked
Amanda up from her grandnother’s house when she was asl eep and
pl aced her in the car. Anmanda would not wake up fromthe tine
they |l eft her grandnmother’s house to the tinme she was put in her
own bed. (V-11, 1624-25).

Wt hin about five m nutes of going to bed, appellant opened
t he bedroom door and laid down on the bed. (V-11, 1614).
Appel | ant was fully clothed and did not take his shoes off. (V-
11, 1616). Appellant did not say anything. Kat hryn testified
that she usually slept with her arm around Amanda. (V-11,
1616) . She fell asleep shortly after appellant entered the
bedroom (V-1, 1617). When she fell asleep, Amanda was next to
her and appellant was on the other side of Amanda. (Vv-11,
1618) .

Kat hryn awoke at 6:15 the next norning and immediately
noticed that Amanda was not there. (V-11, 1621). However
Kat hryn did not recall any unusual novenent in her bed at any
time during the night. (V-11, 1621). She did not recall either
Amanda or the appellant |eaving the bed. (V-11, 1622). She
qui ckly searched the trailer and the yard, but there was no sign

of Amanda. (V-11, 1622-23). Al t hough she | ooked out on the



porch, she knew that Amanda would not go outside in the yard
when it was dark. (V-11, 1623). Kathryn retrieved appellant’s
phone nunber and called appellant. (V-11, 1622). WWhen
appel l ant answered, Kathryn stated: “What did you do with ny
daughter?” \Where is she?” (V-11, 1622). Appellant responded
that he did not have her daughter and that he had to go hook up
his boat to the truck. He said he would get back with her
| ater. (V-11, 1623). He told Kathryn to call his daughter,
Cynt hi a. (V-11, 1623). At sonme point, that norning, Kathryn
called the police. (V-11, 1623). Appellant never called her
back that day. (V-11, 1623).

Amanda had never run away before, she had friends in the
nei ghborhood and |iked going to school. (V-11, 1625). Amanda
was afraid of the dark and woul d al ways wake-up Kathryn or her
former boyfriend Janes to take her to the bathroom?! (V-11,
1626- 27) . Amanda never wandered out of the trailer alone at
night. (V-11, 1627, 1723). The few tines Amanda had wander ed
out of the trailer to go to friends’ houses were during the
dayl i ght hours. (V-12, 1724). Kathryn testified that she has
not seen her daughter since going to sleep on the early norning

of Septenber 11, 1998. (V-11, 1627). Nor has Kathryn found or

IKathryn testified that James was residing in the Orient County
Jail on Septenber 9th, 10'" and 11t". (V-11, 1626). Records from
the jail confirnmed Kathryn's testinmony. (V-14, 2110-2111).

9



seen the nightgown which Amanda was wearing when she went to
sleep. (V-11, 1627). None of her toys were m ssing and on one
had an insurance policy on Amanda. (V-11, 1627). In fact,
not hi ng of value was mssing fromthe trailer. (V-11, 1628).

Amanda was going to stay with her father Roy Brown that
weekend in Daytona Beach. Amanda was | ooking forward to that
weekend as they had a place with a pool on the beach. (V-11
1628) .

That norning, Kathryn gave her consent to the Hill sborogh
County Deputies to search her car and residence. (V-11, 1629).
Deputy M chael Cherup, Jr., responded to the m ssing child call.
Cherup secured and searched the trailer where Amanda |ived
Kat hryn was very upset, crying, and sonmewhat dazed. (V-12,
1745-46). Shortly after securing the trailer, Cherup came into
contact with Amanda’s father Roy Brown at his place of
enpl oyment. M. Brown appeared distraught. (V-12, 1751).

Al bert Darlington, Jr. testified that he had known appel | ant
for about ten years as they shared the sane occupation, crab
fi sherman. Darlington did not know appellant well, but had
tal ked to himon a nunber of occasions. (V-12, 1757-58). They
both had traps in the upper Tanpa Bay area, and often put their
boats in the water off of the Courtney Canpbell Causeway. (V-

12, 1760-61). Darlington had observed appellant putting his

10



boat in on many occasions. (V-12, 1796).

On the norning of Septenber 11th, 1998, Darlington arrived
at the Courtney Canpbell boat ranp between 6:15 and 6:30 amto
put his boat in. (V-12, 1762). He noticed another crab
fi sherman, John Overton, and went over to talk with him (V-12,
1762-63). Shortly thereafter, appellant pulled up in his truck
with his boat. It was approximately 6:30 am and it was still
dark. (V-12, 1763). Crab fisherman did not usually venture out
until daybreak because they needed daylight to see the traps.
(V-12, 1795).

Appel l ant pulled up with his boat near the ranp, but then
drove off down the road toward the West, Clearwater. (Vv-12,
1765, 1767). Appellant returned to the Courtney Canpbell boat
ranp after about ten mnutes, it was still dark. (V-12, 1768).
VWhen appellant pulled in this time, he backed his boat straight
into the water. (V-12, 1768). He did not have the rear boat
lights on. (V-12, 1769). Darlington was about twenty feet from
the ranmp where appellant put his boat in. (v-12, 1770).
Darl i ngton had observed appellant put his boat in over the years
but had never observed appell ant back the boat so far that the
front wheel-wells on his truck were in the water. In fact,
Darlington testified that he and M. Overton were stunned when

they saw that because salt water would weck your brakes.

11



Overton commented to Darlington: “Wat inthe SamHill is that
al| about?” (V-12, 1770-71).

Al so unusual was the fact that appellant threw his anchor
off on the concrete edge of the boat ranp. (vV-12, 1771).
Normal |y he woul d place the anchor on the dock, hanging it over

t he handrails. (V-12, 1771). Sinmply laying or throwing the

anchor down on concrete does not work to hold a boat. (V-12,
1772). In fact, the anchor started noving along the concrete
and the boat began to drift. (V-12, 1772). I n the neanti ne,

appellant pulled forward in his truck.

As appellant wal ked to the boat, Darlington noticed that
appellant was carrying sonmething rolled up under his arm
possi bly clothing, shorts or a sweatshirt. (V-12, 1775-76).
Appel | ant wal ked past, getting as close as ten feet and
Darlington said “Hey Wllie.” However, appellant did not say
anyt hing and kept wal king back to his boat. (V-12, 1777).

Normal |y appellant, as other crab fisherman do, would put
on a “slicker” which is simlar to rain gear to protect agai nst
the “junk that runs on you” like old bait and dirt from the
bottom of the bay. (V-12, 1773). Ordinarily, appellant would
take his slicker out of the back of his truck and put it on
before walking over to his boat. (v-12, 1773). On this

nor ni ng, when appellant got out of his truck he was wearing

12



dress clothes, a two-tone kind of maroon top with a collar and
dark blue or black dress slacks with dress shoes. (V-12, 1774).
Darlington was certain that appellant was wearing dress sl acks
and not jeans. (V-12, 1775). He had never seen anybody, and
certainly not the appellant go crabbing in dress pants. (V-12,
1775). Darlington turned to Overton and remarked: “What bar did
he come fromthis early in the nmorning dressed like that.” (V-
12, 1775). When asked by defense counsel if he always noticed
the clothing of other crab fishernmen, Darlington testified:

No. But | certainly notice when it’'s drastically

different than normal because dress clothes are so

drastically different fromT-shirts and cut-off jeans

or long jeans, that there m ght as well have been a

flare going off.
(V-12, 1797).

Appel l ant got in his boat and left the area. It was still
dark out. (V-12, 1778). Darlington exam ned State’s Exhibit 30
and was asked if those were the clothes appellant was wearing
when he rode off in the boat? Darlington testified: “Oh, not a
chance.” (V-12, 1779).

Previously, while fishing the waters of Tanpa Bay with the
appel lant, Darlington overheard appellant say that he knew how
to di spose of a body “where no one could find it.” (V-12, 1792-

93). He made one such statenment while they were fishing near

the bridge on the Courtney Canpbell Causeway. A simlar
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st atement was nade by appel |l ant when they were fishing near the
St. Petersburg Pier. (V-12, 1793).

| n Sept ember of 1998, Roy Brown, Amanda’s father, was in the
car painting business, lived in Lakeland and was married to
Sylvia Brown. (V-13, 1814). Brown had custody of Anmanda every
ot her weekend as well as every Wednesday. (V-13, 1817). On
Wednesday, September 9, 1998, Amanda spent the night with himat
his Lakel and hone. (Vv-13, 1817). They played Nintendo on
Wednesday ni ght and watched TV. (V-13, 1818). Roy took Anmanda
to school the next day in Brandon. They did not arrive unti
9:15 which was a little late. (V-13, 1819). They had plans to
go to Daytona that Friday and spend the weekend there. (V-13,
1819- 20). Amanda was | ooking forward to the Daytona trinp,
however, she did not understand tine and “we ki nda just told her
t hat she had to go hone, go to sleep, get up; go hone, go to
sleep and it’d be time to go.” (V-13, 1820). Brown was goi ng
with Sylvia and her daughter from a previous nmarriage, Meagan.
(V-13, 1820). Anmanda in particular was | ooking forward to using
t he pool and going to the beach. (V-13, 1821). Brown was very

upset upon | earning of Amanda’ s di sappearance, testifying:

| was real nmad; | was upset real bad. She - | had
just seen her the day before and everything was all
right, and she was - we was planning on that thing

for the weekend, and all of a sudden, she’s gone.
(V-13, 1835).
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Amanda was not the type to run away and was afraid of the
dark. She would not even go out of the house at night unless
Brown was by her side. (V-13, 1822). Amanda seened to |ike
living with her nother, Kathryn. (V-13, 1821). Brown did not
t ake Amanda away from Kat hryn’s house on Septenber 11t", did not
have a life insurance policy on her, and had never abused his
daught er. (V-13, 1823-24). Al t hough Brown at one tinme
threatened to take Amanda away where the sun didn’'t shine, he
only said that because he was mad. Brown wanted custody of
Amanda, testifying: “lI thought she needed to be with me.” (V-
13, 1833-34). Brown testified that he and Amanda were best
friends and did everything together. (V-13, 1821). He has not
seen Amanda since dropping her off at school on Thursday,
Sept enber 10", (V-13, 1819).

Sylvia Brown, Roy’s wife, testified that Amanda stayed with
them on Wednesday Septenber 9N As she wusually did, Sylvia
hel ped Amanda take a shower by checking the water tenperature
and ensuring that all the shanpoo was rinsed fromher hair. (V-
13, 1845). Sylvia did not observe any open sores or abrasions
on Amanda. Nor did she observe any injury fromwhi ch Amanda was
bl eeding. (V-13, 1845).

Amanda preferred to sleep with themin bed but usually sl ept

on the living room sofa. (V-13, 1849-50). Amanda woul d not
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stay by herself unless they had the TV and a light on. Amanda
was afraid of the dark. (V-13, 1849-50). Amanda never wander ed
of f by herself when she was visiting. (V-13, 1850).

Moni que Brown, ten years-old at thetinme of trial, testified
that she |ived across the street from Amanda and t hat Amanda was
her friend. (V-13, 1840-41). On Septenmber 10'" she went to
Amanda’ s house during the afternoon. They played together for
t hree hours and Amanda never conpl ai ned about her tooth and she
did not observe it bleeding. (V-13, 1841).

Detective Hurley was assigned to investigate the case of a
m ssing child nanmed Amanda Brown. (V-13, 1864). He was
notified at 7:45 the norning of Septenmber 11'" and went out to a
busi ness in Pal metto Beach, Tanpa, called the Crab Hut. (V-13,
1865). They were | ooking for the appellant, WIllie Crain. (V-
13, 1865). At the Crab Hut he tal ked to Mark Davis, who cl ai ned
to be appellant’s son-in-law, and appellant’s daughter, Patricia
Davi s. (V-13, 1865). Mark Davis volunteered to take the
detectives to appellant’s normal crabbing |ocation. (V-13
1866). The detectives followed Davis to the boat ranmp on the
Courtney Canpbell Causeway where Davis identified a newer nodel
white Ford Truck which bel onged to the appellant. (V-13, 1866).
Davis offered to take the detectives out on his boat in an

attempt to find the appellant. (V-13, 1867). They accepted his
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of fer.

Once out on the bay they went out north and cane upon a
white 17-foot Carolina Skiff with a white nmale on board. (V-13,
1868). The boat was equi pped with a winch that is used to pul
the crab traps out of the water. (V-14, 2087). The area where
they found the appellant was called the “Double Branch” area.
(V-13, 1870). It was about a fifteen mnute boat ride fromthe
Courtney Canpbell boat ranmp. (V-13, 1870). Davis told Hurley
that the gentleman in the boat was the appellant. (V-13, 1868).
Appellant had left to go crabbing at about 6:30 am and was not
found wuntil about 8:45 am (V-14, 2088-89). At trial,
appel l ant cl ai med he had only been out in the boat for an hour-
and- a- hal f before the police found him (V-19, 2850).

Hurl ey asked the appellant to talk to him about a m ssing
child. (V-13, 1868). Appellant said he knew about the ni ssing
child because he had been in contact with the girl’s nother on
his cell phone. (V-13, 1868). Appel lant offered to |et
Detective Hurley ride back with him to discuss the girl’s
di sappearance. (V-13, 1871).

Appel l ant was clothed in a slicker, rubberized pants that
cane up to his chest area, a blue T-Shirt, and a baseball cap
(Vv-13, 1872). Appel l ant was wearing a pair of blue jeans

underneath the slicker. Hurley noticed that appellant’s zipper
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was down. (Vv-13, 1875). Appel | ant was not wearing a red or
mar oon two-toned shirt. (V-13, 1873). During the ride back to
the boat ranp Hurley observed a scratch on appellant’s upper
ri ght arm visible underneath the arm or sleeve of his T-Shirt.
(Vv-13, 1873). Appel  ant was wearing a pair of black |oafers
t hat | ooked nuddy, “they didn't seemlike the type of shoes you
woul d wear to be out on a boat.” (V-13, 1874).

I n casual conversation, appellant clainmed his daughter had
called to tell himthat Kathryn had accused him of ki dnapping
Amanda. (V-13, 1876). Appellant told Hurley that he asked his
daughter for Kathryn's nunber because he did not have it with
hi m Appel l ant clainmed he called Kathryn from his truck and
t hat Kathryn never accused him of kidnapping her daughter.
Appellant told her to |ook through the trailer and she put the
phone down. After waiting for a while, appellant hung t he phone
up “cause he had to go crabbing.” (V-13, 1876). Appellant did
volunteer that “[t]his | ooks real bad for me.” (V-13, 1876).

Appel l ant claimed that he had been crabbing for about 40
years and knew “Tanpa Bay real well.” (V-13, 1877). He cl ai ned
he put in very early that norning because he thought someone was
stealing fromhis traps. (V-13, 1877). Appellant stated that
he did not find anyone stealing from his traps that norning.

Appel | ant asserted that crabbing was just “off.” (V-13, 18777-
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78). He also volunteered that he had initially pulled into the
boat ranp but then pulled out again because he was afraid of the
ot her crabbers. (Vv-13, 1878). He returned and used the boat
ranmp anyway. (V-13, 1878).

At the “soft” interviewroom appellant provided consent to
search his trailer, his boat, and his truck. (V-13, 1881).
Appel | ant was read his Mranda Ri ghts and agreed to wai ve t hose
rights. (V-13, 1884). The search of the truck and boat failed
to reveal a pair of full length, dark nen’s pants or a maroon
dress shirt. (V-13, 1887-88).

Phot ogr aphs of appellant’s condition takenimediately after
Amanda’ s di sappearance were introduced into evidence. They
reveal ed scratches to his right arm just below the el bow area,
(V-13, 1899), a wound on his left armaround the left tricep (V-
13, 1901), and the back of his left hand wist area, also
showing a “wound.” (V-13, 1901). Appellant’s cl othes were
taken on Septenber 11'" shortly after 12:00 pm and sealed in
paper bags. (V-13, 1904). The clothing recovered consisted of
a pair of black shoes, a blue pair of pants, a blue shirt, red
cap, watch, and a nulticolored pair of boxer shorts. (V-13,
1905-06) . The clothes were sent to the Florida Departnent of
Law Enforcenent for analysis. (V-13, 1928).

Detective Brackett, Special Operations Division, Hom cide
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Unit, interviewed appellant. He assisted Hurley in questioning
the appellant about Amanda’ s di sappearance. (Vv-13, 1911).
Appel l ant clainmed he knew it did not |ook good for him and
volunteered that he had gone honme at 1:30 that nmorning from
visiting with Kathryn Hartnman. (Vv-13, 1912). Appel | ant
volunteered that “he spilled bleach in his bathroom um he
didn't like the smell of bleach and he cl eaned that up.” (V-13,
1912). He claimed that he cleaned from probably 1:30 in the
nmorning to 5:30 in the norning and then went crabbing. (V-13,
1913). It was the appellant who volunteered during the initial
part of the interview that he had spilled bleach in his
bat hroom that he didn’'t like the snell of bleach, and that he
cleaned it up. (V-13, 1924). Later in the interview, when his
activities canme up again, appellant clainmd that he cl eaned the
bat hroom with bleach as he wusually does. When Brackett
confronted appellant with his contradiction, that he earlier
claimed to have spilled the bleach, appellant becanme upset and
accused Brackett of making that information up. (V-13, 1925).
In the later statement, he did not assert that he spilled bl each
or that he hated the snell of bleach, sinply that he cl eaned
with bleach as he normally does. (V-13, 1925).

Brackett | earned information from Kathryn such as the fact

t hat appellant was drawing with Amanda and asked hi m about it.
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Appel | ant deni ed drawing with Amanda. (V-13, 1914). Appell ant
al so denied that he either hel ped Amanda with her honmework or
t hat he played games with Amanda at the kitchen table. (V-13,
1920). However, after being confronted with Kathryn’s statenent
t hat he had gi ven Amanda noney, appellant thought about it, and
said that he did give Amanda $2.00 for spelling “her words
right.” (V-13, 1921).

Brackett asked appel |l ant about giving Kathryn Valiumand he
admtted giving her five to take. (V-13, 1922) Appel | ant
volunteered that he offered Kathryn “Amtriptyline” but said
that she declined to take it when she learned it would “knock
her out for a couple of days.” (V-13, 1922).

In the initial part of the interview appellant did not
menti on whet her he gave Kathryn any noney. (V-13, 1922). When
Brackett confronted appellant with Kathryn's statenment that he
had provi ded her noney, appellant initially said he hadn’t given
her any noney. (V-13, 1923). Appellant then thought about it
and adm tted that he had given her “a hundred dollars.” (V-13,
1923). Appel lant claimed he was drinking orange juice and
vodka, a “screwdriver” the night prior to Amanda’s
di sappear ance. He said that Kathryn and Amanda were dri nking
Pepsi at his residence.

Brackett noticed injuries to appellant’s arns, testifying:

21



“He had scratches to his, um arns.” (V-13, 1915). When asked
about the scratches, appellant initially had no response. After
about two m nutes, appellant stated that he probably got them
fromhis crab traps. (V-13, 1915). Brackett asked appellant to
stand up and show him how he got the injuries. Specifically,
Brackett wanted to know how appellant got injuries on the back
of his arms by lifting a crab trap. Appellant got irritated at
that point, claimng that Brackett was trying to accuse hi m of
doi ng sonmething to the little girl. (V-13, 1916). Brackett
expl ai ned that he sinply wanted to get an explanation for the
scratches on appellant’s arms. 1d. Appel | ant, however, was
very ani mated and appeared to get very upset. (V-13, 1917). He
did not denonstrate how he got the scratches on his arnms.
Brackett participated in the search of appellant’s trailer
on Septenber 1l1lth. (V-13, 1928). Appellant’s trailer was only
about a mle from Kathryn's trailer. (V-13, 1929). Upon
entering appellant’s bathroom Brackett immediately noticed a
strong bl each odor. (V-13, 1931). He observed a bl each bottle
in the bathroom (V-13, 1931). Brackett al so observed sone

common househol d cl eani ng agents in the bathroom (V-13, 1932).

Brackett raised the toilet seat cover and exam ned the

interior of the toilet. On the ring he observed a substance
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t hat appeared to be bl ood. (V-13, 1933-34). A crime scene
detective rempved the seat in order to submt it to FDLE for
anal ysi s. (V-13, 1934). Brackett al so observed sone stained
ti ssue that was stuck to the wall of the toilet on the way down
to the bow. (V-13, 1935). The tip of the tissue appeared to
be partially in the bowl water. (V-13, 1935). In addition

Brackett observed a piece of tissue in the bowl water along with
a cigarette butt. (V-13, 1935). These itens were all sent to
the FDLE for analysis. (V-13, 1935).

In the dryer of appellant’s residence, Brackett found a bl ue
fitted rug that appeared to fit around the base of a toilet.
(V-13, 1937). Brackett also found sone mats or rugs that | ooked
li ke they came fromthe kitchen or bathroom (V-14, 2124). In
addition, a few clothing items and a nechanics type rag were
found in the dryer. (V-14, 2126).

Pursuant to a court order, Brackett collected hair, blood
and saliva sanples from the appellant. (V-13, 1939). Wi | e
collecting the sanples on Septenber 17t Brackett observed
bl ack marks on the area of appellant’s neck. Appellant said that
“he tried to kill hinmself earlier but the razor broke.” (V-13,
1941). Brackett attenpted to find anitemin Kathryn's trailer
t hat m ght contain Amanda’ s DNA for serol ogical testing. (V-13,

1945) . Kat hryn gave Brackett a toothbrush that belonged to
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Amanda. (V-13, 1945). As of Septenber 7" 1999, Brackett
testified that the body of Amanda Brown had not been recovered
despite extensive searches of the areas around her trailer and
the waters of Tanpa Bay. (V-13, 1948).

Detective Hunt testified that after appellant’s trail er was
processed and itens of potential evidentiary value renoved, he
perfornmed a Lunmi nol test in appellant’s bathroom (V-14, 2134).
Lum nol reacts to blood and bl each, even when those substances
are not visible to the naked eye. (V-14, 2135). When Detective
Hunt sprayed Lum nol in appellant’s bathroom “[t]he whole area
lit up, like the floor, the bathtub, even the walls lit up.”
(V-14, 2136).

In his trial testinony, appellant clainmed that he observed
bl ood on Amanda’s tooth and finger at his trailer. (V-19
2966) . Yet he admtted that he never told anyone about it,
either the detectives or the Leeza G bbons show prior to trial.
(V-19, 2966). The prosecutor questioned appellant about his
remenbering this only after reading the police reports and
depositions; that is, after it becane apparent that he had | eft
bl ood from Amanda in his trailer. (V-19, 2967-69). Appellant
claimed that he attenpted to remenber everything at the tine he
was interviewed, but that he couldn’'t renenber about the bl ood

at the time. (V-19, 2970-71).
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On cross-examnm nation, appellant explained that he cl eaned
his bathroom early on Friday norning after getting back from
Kat hryn’s house. He cl ai med he used bl each because it kills the
germs. (V-19, 2893). He asserted that his early norning clean
up was not directed toward cleaning the entire bathroom
primarily just the tub. (V-19, 2893-94). However, he clained
that he spilled alittle bleach on the floor and had to clean it
up. (V-19, 2894). Appellant did acknow edge that he pulled the
rugs off the bathroom floor and put themin the wash. (V-19,
2894) . Appel lant clainmed not to recall whether or not he
cl eaned the floor. (V-19, 2894). He claimed not to |like the
snmel | of bleach, given his breathing problem yet acknow edged
that he used a | ot of bleach in that bathroom (V-19, 2895).
He claimed not to recall whether or not he cleaned the sink.
(V-19, 2896). Appellant was asked whet her he flushed the toil et
after doing all this cleaning and appellant claimd not to
recall if he did or not. When asked if he was concerned about
how cl ean his toil et was, appellant responded: “Um didn’t dawn
on ne.” (V-19, 2896).

Maryann Lee testified that she lived in a trailer park in
Hi | | sborough County and knew appellant through her friend,
Cynthia Gay. (V-14, 2139). Shortly after Amanda di sappear ed,

Maryann testified that she came into contact with appellant at
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Cynthia's trailer. (V-14, 2142). Maryann was aware that
appellant was a suspect in Amanda’ s di sappearance. (V-14,
2142). The Amanda situation came up and Linda MIler stated
t hat appellant had nothing to worry about, that you “didn’'t do
anyt hing, you didn’t hurt that little girl.” (V-14, 2152).
Appel I ant responded, “Yes, | did do it” but then appellant tried
to correct hinself, stating that he didn’t hurt her and “didn’t
do anything.” (V-14, 2152-53). When she heard appel | ant say he
did do it, Lee got “chills” through her body. (V-14, 2160).

Linda MIller was also present in Cynthia s trailer wth
Maryann and t he appell ant when Anmanda Brown was di scussed. She
too heard appellant state “Yes, you're right; | did do it” in
response to a statenent that he had nothing to worry about in
Amanda’ s di sappearance. (V-14, 2168). He paused for a couple
of seconds after nmaking that statenent, then continued to state
that “No, | didn't do it.” (V-14, 2168).

Penny Lynn Probst testified that she lived in the nobile
home next to Kathryn Hartman’'s trailer. (V-15, 2207-08). In
Sept ember of 1998 Probst testified that she frequently | ooked
after Amanda. Specifically, she saw Ananda on Sept enber 9t", 10t"
and 11'".  Amanda had nmedium length fingernails that protruded
above the skin of her fingers. (V-15, 2207-09, 2224). Probst

testified that she frequently painted Amanda’s fingernails. (V-
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15, 2207-09).

Probst testified that on the afternoon and evening of
Sept ember 10'" and 11", she noticed a newer nodel white truck
parked at Kathryn's residence. (V-15, 2209-10). Pr obst
observed an individual she did not know get out of the truck at
2: 00 pm on Septenmber 10'". (V-15, 2210-11). Probst identified
t he appellant as the individual she observed visiting Kathryn
and Amanda. (Vv-15, 2212). When she first observed him
appellant was wearing old jeans and a red T-Shirt. (V-15,
2230). Later that evening, she noticed appellant had changed
and was wearing dark dress pants, but she did not recall the
color of his shirt. (V-15, 2230). Probst observed Amanda,
Kathryn and the appellant |eave the trailer at approximtely
9: 00 pm on Septenber 10t  (V-15, 2214). Probst slept in the
living roomof her trailer and testified that appellant’s truck
i ghts woke her up when they returned. They returned at 12:00
am Probst observed appellant, Amanda and Kathryn enter the
trailer. (V-15, 2215). Appellant’s truck was parked directly
in back of Kathryn's car. (V-15, 2216). Later, not aware of
the time, Probst woke up to use the bathroom and noticed a “car
running or sone kind of vehicle.” (V-15, 2217, 2221). She
opened up the curtain in her son"s bedroomand | ooked out to see

the appellant’s truck with its lights on and engine running.
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(V-15, 2217-18). Appellant’s truck was parked in a different
| ocation than she had observed it in earlier. (Vv-15, 2218).
The truck was on the street side of the fence in between
Kat hryn’s and Probst’s mail boxes. (V-15, 2218). She could not
tell if the truck was occupied at that time. (V-15, 2219). She
sat back down on her couch and |lit up a cigarette. (V-15,
2220). The truck remained running for about the tine it took
for her to finish a cigarette, five mnutes, before it left.
So, for about four-and-a-half mnutes Probst testified that the
truck engine was running with the lights on. (V-15, 2220). As
the truck | eft, Probst heard it picking up speed as it went down
the road. (V-15, 2220).

Anot her nei ghbor, M chell e Rodgers, al so observed
appellant’s truck. At approximately 10:30 pm on Septenber 10"
Rodgers left to pick up her fiancé and noticed a |ight col ored
truck parked directly in back of Kathryn's car. (V-15, 2235).
Rodgers recalled telling police the next day that the truck was
light blue in color. (V-15, 2244). Shortly after returning
home, Rodgers testified that she had to take her daughter to the
enmergency roomin Brandon. (V-15, 2237). She returned fromthe
hospital around 2:30 in the nmorning and noticed the truck facing
east. (V-15, 2239). She noticed that the lights on the truck

were on and also that lights were on in Kathryn's trailer. (V-
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15, 2239-40).

Russel | Vega, Associate Medical Exam ner for Hillsborough
County, testified that he exam ned photographs of appellant’s
scratches. (V-14, 1998). Dr. Vega observes phot ographs such as
those presented in this case and uses his experience and
education to render an opinion on what m ght have caused those
i njuries. (V-14, 1999). Based upon his exam nation, the
injuries to appellant’s arnms reflected in the photographs were
inflicted within a few hours up to two days prior to the tine
[ Sept enmber 11'"] the photographs were taken. (V-14, 2000). The
nost likely interval would be froma few hours to one day from
the time the injuries were received. (V-14, 2000). In Dr.
Vega's opinion, all of the injuries occurred at the sanme tine.
(V-14, 2000-01).

Exam ning Exhibit 34, Dr. Vega testified that the
phot ograph depicts an “obliquely oriented or angled scratch”
t hat was consistent with having been made by a human fingernail.
(V-14, 2001). While you cannot tell with certainty, Exhibit 34
was consistent with a scratch or injury inflicted by the
fingernail of a seven year old child. (V-14, 2002). State’s
Exhibit 32 reflected a scratch on the back of the arm a simlar
injury but perhaps nore superficial. (V-14, 2003). However,

that injury was also consistent with having been inflicted by
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the fingernail of a seven year old child. (V-14, 2003).
State’s Exhibit 33 depicted a scratch to appellant’s forearm
alittle bit above the watch, a non-descript single scratch, but
agai n, consistent with having been inflicted by a seven year ol d
girl’s fingernail. (V-14, 2004). State’s Exhibit 35 also
reflected scratches that could be consistent with having been
inflicted by a child s fingernails:

We have two nearly intersecting scratch marks here,

which formroughly a “V’ or a “Y” shape’ and then we

have this scratch mark a little bit, um to the side

of that, um which is broader and nore distinct.

(V-14, 2005). State’s Exhibit 31 (A reflected yet another
scratch type injury which consisted of “two closely spaced
parall el scratches.” (V-14, 2006). It could have cone from a
fingernail, but the pattern suggested that it was inflicted by
sone sort of object or inplement. (V-14, 2007).

Exhi bit 32(A) depicted an interesting array of scratch
mar ks. The series of parallel scratch marks are simlar
individually to the other scratch marks, “but the fact that they
were broadly spaced, ©parallel cluster is somewhat nore
suggestive of the pattern one would see with multiple scratch
mar ks inflicted by fingernails of the same hand.” (V-14,
2008). Dr. Vega expl ai ned:

When a hand is used to scratch, if multiple fingers

are in contact with the skin at the same tine, one

sees a drag pattern fromthe fingernails, which | eaves
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roughly parallel lines, nore broadly spaced than the

ones we saw i n those previous injuries where the |lines

were very tightly clustered.

And it is that pattern which suggests these
injuries here to be sonewhat nore likely to have been
caused by fingernails than the previously described
i ndi vidual scratch marks in sonme of the other
exhi bits.

(V-14, 2008-09). Further, the spacing of the scratch marks is
consistent with “the spacing of the fingers of a seven year old
child.” (Vv-14, 2009). Exhibit 31 reflected puncture type
wounds, dissimlar from previously described sinple dragging
scratch marks. It was cluster of punctuate single wounds or
smal | gouges. (V-14, 2009-10). This would be consistent with
three fingers and the spacing of fingers froma seven year old
chil d. (V-14, 2011-12). Again, the cause of the injury could
not be stated with certainty, but the pattern of injury was
consi stent with having been inflicted by the grasping hand of a
seven year old child. (V-14, 2012-13). G ven the spacing of
the injury, it was less likely that a random bush or twi g caused
the type of injury seen in the photograph. (V-14, 2016).

Dr. Vega testified that taking five five mlIligramtablets
of Valiumwoul d have a significant sedating effect. That anount
of the drug is larger than the normal therapeutic dose.
However, sonme individuals develop a tolerance to depressant
drugs over tine. (V-14, 2013). Nonetheless, such a drug causes

dr owsi ness and consum ng five Valiumwould make it considerably
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easier to fall asleep. (V-14, 2014).

Al Dahma, Assistant Principal of Lopez Elenentary, testified
t hat Amanda Brown attended that school in Septenber of 1998 and
was in the second grade. (V-15, 2245). Amanda did not show up
for school on Septenber 11th, 1998, nor at any tinme after that
date. Her school records have not been requested fromany ot her
school district. (V-15, 2246).

Detective Dorothy Flair hel ped secure Kathryn's residence
and execute a consent search of the nobile honme on the norning
of Septenmber 11th. (V-15,2248-51). Flair concluded that Amanda
had not slept in the bed the previous night: “M concl usi on was
that because of the amount of things piled on the bed, the
condition of the bed, it did not appear to have been slept in.”
(V-15, 2253).

Appel l ant’s neighbor, Craig Kirkland, testified that he
routinely passed by appellant’s residence on his way to work in
t he nornings between 7:00 and 7:30. (V-15, 2321-22). Usually,
appellant’s truck and boat were present. Maybe only once during
the work week would he notice that they were nmissing. (V-15,
2322). Kirkland testified: “Early in the norning it was pretty
much there.” (V-15, 2323).

Frank J. Stemm Jr., testified that he lived in the Qak

Grove mobile honme park and knew the appellant through his
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daughter, Melissa, who is married to appellant’s son. (V-15,
2325-26). He described his relationship with the appellant as
that of “friends” and they used to go crabbi ng together. (V-15,
2327). He would go out on the boat two or three tinmes a week,
putting the boat in at the Courtney Canpbell Causeway. (V-15,
2328). They had no set tinme to put the boat in the water, but
Stemmtestified that every tinme appellant put the boat in with
himit was daylight. (V-15, 2329). They never put the boat in
t he water before sunrise. (V-15, 2329). |In Septenber of 1998,
appel lant’s boat was equipped with a winch to pull the crab
traps up.? (V-15, 2330).

On one occasion, Stenmwas wi th appellant and put traps in
what the appellant called a “secret” |ocation. (V-15, 2331).
After Amanda di sappeared, Stemm recalled a conversation wth
appellant that “If | told where the crab traps was, that it
could bury him” (V-15, 2332). Specifically, appellant used
the word “evidence” stating: “That if | revealed it, | had
enough evidence to bury him?” (V-15, 2333). Appel I ant had
never used the word “evidence” with himprior to that tine.

The defense agreed to stipulate that the blood stain found

on the toilet seat of appellant’s trail er possessed the sane DNA

2Stemmtestifiedthat “[s]onmeti mes” appel | ant woul d get scratches
fromcrabbing. (V-15, 2338).
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profile as that recovered fromtwo itens belonging to Amanda
Brown, her toothbrush and panties. (V-15, 2348). Simlarly,
the blood stain found on appellant’s boxer shorts also had
Amanda’s DNA profile. (V-15, 2349).

FDLE serol ogi st, Theodore Yeshion, found two bl ood stains
on appellant’s toilet seat, and a very small blood stain on
toil et paper recovered fromappellant’s toilet. (V-16, 2383-88,
2390-92). In addition, a bloodstain was found on appellant’s
boxer shorts. (V-16, 2388-90). DNA profiles obtained from
Amanda’ s panties and toot hbrush provi ded the basic standard for
Amanda’ s DNA. This standard matched that of a child of Roy
Brown and Kathryn Hartman as tested from known bl ood sanples
fromthose two individuals. (V-16, 2392-96).

The DNA profile frombl ood found on appel |l ant’ s boxer shorts
mat ched the DNA profile of Amanda. (V-16, 2408). The DNA from
the first toilet seat blood stain, the darker stain, was
consi stent with Anmanda’s DNA profile. (V-16, 2408-09). The DNA
fromthe second toilet seat blood stain was consistent with a
m xture of appellant’s DNA and Amanda’ s DNA. (V-16, 2409). DNA
from the toilet tissue found in the toilet was a mxture
consistent with both Amanda’s and appellant’s DNA profile. (V-
16, 2409-10).

Meghan Cl enent, a DNA expert, and Associate Director of Lab
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Corps North Carolina Forensic Departnment, exam ned the DNA
profiles developed fromthe testing conducted in this case.
(V-16, 2435-38). The DNA profile fromthe boxer shorts and the
first toilet seat stain originated froma female and were the
sane. They matched the DNA profil e obtained fromthe toothbrush
and panties of Amanda Brown. (V-16, 2441). The possibility of
finding a random mat ch bet ween the DNA profile on the shorts and
the panties and toothbrush (Amanda’s), that is a sanple that
carries the same genetic markers “is approximtely one in 388
mllion for the Caucasi an popul ation.”3® (V-16, 2442). The sane
one in 388 mllion standard applied to the Amanda standard and
the first toilet stain. (V-16, 2442-43). The second toilet
stain was consistent with a mxture of DNA from a male and
femal e and was consistent with Amanda’s standard as well as
appellant’s. (V-16, 2443-44). |t was possible to have a third
contributor, but that contributor would have to match Amanda’ s
genetic profile (toothbrush, panties). (V-16, 2444-45).

Dr. Martin Tracey, Professor of Biological Sciences at
Fl orida I nternational University, testified that (V-17, 2536-37)

the DNA profile from blood on appellant’s boxer shorts matched

3The possibilities of a randomnmatch in the African-Anmeri can and
Hi spani ¢ popul ati ons were even nore renote, “one in five billion
five hundred mllion” and “one in three billion five hundred and
thirty mllion” respectively. (V-16, 2442).
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the DNA profile from Amanda (toothbrush, panties). The first
toil et seat blood stain also matched Amanda’ s DNA profile. (V-
17, 2577-79).
Usi ng the Caucasian data base, the odds of finding a random
match to that genetic profile are one in 388 mllion. (V-17,
2577-79). Usi ng the upper confidence Ilimt or range, varying
t he nunmber by ten in either direction, would render one person
in 38 mllion to one in 3.8 billion. (V-17, 2587).

Toil et seat stain two was an apparent m xture, consi stent
with appellant’s and Amanda’s genetic profiles. (V-17, 2580).
Dr. Tracey testified: “If you add the DNA characteristics for,
um M. Crain and Amanda Brown, they add up to what you see on
toilet stain two; so it’'s consistent, yes.” (V-17, 2580-81).
There was no evidence of any other profile present in toilet
stain two. (V-17, 2581). The conbination of DNA on the tissue
from appellant’s toilet was also consistent with a m xture of
appel lant’s and Amanda’ s DNA. (Vv-17, 2583). There was no
possibility that the blood on the boxer shorts and the first
toilet seat stain cane fromthe appellant. (V-17, 2580).

Detective Brackett identified a photograph reflecting the
condition of the sink in appellant’s bathroom (V-20, 2992).
Brackett testified that he coul d see obvious signs of grinme and

dirt around the edges of the bathroom sink. (V-20, 29992).
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Brackett also testified that the bleach snell emanating from
appel l ant’ s bat hroom was powerful: “Very strong. The mnute I
wal ked in, that’s all | could snell.” (V-20, 2992).

B. Sent enci ng

During the sentenci ng phase, the State submtted certified
copi es of judgnents and sentences for five sexual batteries and
one count of aggravated child abuse. (V-22, 3324-26). The
State also offered the testinony of three child victins of
appel l ant’ s previous sexual offenses.

Sherry Browning testified that her nother was the

appellant’s girlfriend and that she lived in his house for six

years. She was eight or nine years old when appellant first
began sexually abusing her. Sherry endured the appellant’s
sexual abuse until she was fourteen. (V-22, 3318-19). Sherry

testified that she was abused on a nonthly basis from*®“one tine,
to twenty, thirty tinmes.” (V-22, 3319-20). Sherry was forced
to sleep with appellant in his bedroomwhile her nother had her
own roomin the house. (V-22, 3320). Appellant forced Sherry
to bring over a childhood friend, Elizabeth Raices, so that
appel l ant could sexually abuse her. (V-22, 3321). |If Sherry
refused any of his sexual demands, appellant would beat her.
(V-3319). On one occasion, appellant beat Sherry with a .22

rifle. (V-22, 3322). A gymteacher noticed bruising all over
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El i zabeth’ s legs from the beating and initiated an
i nvestigation. Eli zabeth talked with a police officer and
reported the sexual abuse that she had been enduring over the
past several years. (V-22, 3322). It was only then that
appel l ant’ s abuse of Sherry ended.

Appel l ant used to threaten Sherry in order to prevent her
fromnotifying anyone of the abuse. Sherry testified:

He told — he said if | ever told anybody, that I

woul d either be crab bait or he would kill ne and

nobody woul d ever find ny body.
(V-22, 3322-23).

Donna Martinez, a childhood friend of Sherry Browni ng and
El i zabeth Raices, was seven or eight when appellant began
sexual |y abusing her. The abuse | asted over a period of several
mont hs. (V-22, 3296-97). She was al so present when appell ant
physi cal |y abused Sherry Browning and heard appellant threaten
her. Appellant told Sherry:

He — he used to beat her up and |i ke one day they had

an argunent and he said if anything ever happened to

him she — they- he would do sonething to her and no

one would ever find her.
(V-22, 3299).

El i zabeth Raices net Wllie Crain through Sherry Browni ng,
appel l ant’ s step-daughter. Appellant began to sexually npl est
her at the age of nine. (V-22, 3306-07). Appellant sexually

nol ested Elizabeth in his honme and on his crab boat. (V-22
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3308). Eli zabeth testified that the abuse |asted about two

years, and occurred about “two or three times a week maybe.”

(Vv-22, 3308). If she refused sex with appellant, Elizabeth
testified that she was hit by the appellant, *“a couple of
tinmes.” (V-22, 3314). Eli zabeth was aware that Sherry

Browni ng, her friend, slept in the same bed with the appell ant
while Sherry’s nother slept in a different bedroom (V-22,
3313). Elizabeth was al so aware that Sherry woul d be beaten by
the appellant if “she wouldn’t have sex with him” (V-22,
3314). El i zabeth testified that appellant would threaten to
burn down her house and hurt her nother if she told anyone about
t he sexual abuse. (V-22, 3315-16). €Elizabeth also testified:

Anot her time when we were on a boat and we were out

crabbing, if | ever told, that | would be in one of

the crab traps and put out in the water for the crabs

and fish to — eat so nobody could, um find ny body,

| guess.

(V-22, 3316).

The expert testinony provided by the defense and the State
during the penalty phase are substantially set forth in
appellant’s brief and need not be repeated here. Based upon
that testinmony and the testinony presented during the qguilt
phase, the trial <court did not find the statutory nental

mtigators urged by the defense. The trial court extensively

anal yzed the proposed mtigator that the nurder was commtted
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whil e the def endant was under the influence of extrenme nental or
enotional disturbance. The trial court stated, in part:

The Defendant did not reveal anything to Dr.
Berl and about his nental status at the time of the
victim s di sappear ance.

There is no other evidence that M. Crain was
under extrene enotional or nmental disturbance at the
time of the nurder. There is no corroboration in the
form of medical records or tests. There has been no
di agnosis in any record anywhere, either in his prison
records or his other nmedical records, that he was at
any time, let alone at the tinme of the nurder,
suffering from psychosis.

Cl early the Defendant has been determ ned to be a
pedophi l e. Al though there is disagreenment anong
mental health experts about how Pedophilia should be
dealt with in the legal arena, both Dr. Berland and
Dr. Stein agreed that Pedophilia is a nental disorder
Pedophilia, however, even in conmbination with the
Def endant’s history of alcohol and drug abuse, does
not establish that the Defendant was under extrene
mental or enotional disturbance at the tine of the
mur der .

The Court is not reasonably convinced that the
Def endant suffered a brain injury. There is only the
possibility that this alleged injury occurred. There
is no corroboration, no medical exam and no test
which shows any brain damge. The Defendant’s
behavi or and ot her all eged synptonms are not
necessarily attributable to brain damage. Dr. Stein
enphatically rejected Dr. Berland s interpretation of
the MWI and the WAIS tests to establish brain damge,
and this Court is not persuaded that those tests
confirmthe Defendant’s brain injury.

Most persuasive is M. Crain’s behavior at the
time of the nurder as both he and others described it
to the jury. His recall of events, although certainly
not entirely credible, was precise and detail ed,
al beit clearly self-serving and evasive at tines. He
went crabbing the day before Amanda di sappeared, drove
back and forth between Ms. Hartman’s trailer and his
own, and watched a novie. The next day he went
crabbing and he spoke to his daughter, Ms. Hartman,
and the police. He appeared to be perfectly rational
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and functional.
In fact, and unfortunately, this Court is

convinced that he was functioning all too well. He

wor ked the nother to get to the child. He gave the

not her drugs, |ent her noney, conplinmented her, and

made sexual advances toward her. Then he worked the

child. He hel ped her with her homework, gave her

noney, and played ganmes with her. Then he took the

child. Finally, he murdered the child.
(V-2, 314-15). The trial court did find that the appellant is
“obvi ously a pedophile” and that his nental health was inpaired
from taking illegal drugs, prescription drugs, and alcohol
Consequently, the trial court found his nmental health to
constitute a non-statutory mtigator and gave sone weight to
this factor in sentencing the appellant.

Any additional facts necessary for a disposition of the

assigned errors will be discussed in the argunent, infra.
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SUMVARY OF THE ARGUNMENT

| SSUE | — The evi dence i ntroduced by the State was sufficient for
the jury to conclude that appellant commtted the preneditated
mur der of Amanda Brown. The bl ood evidence submtted by the
State coupled with appellant’s statenments and conduct |lead to
only one reasonabl e concl usi on: That appel | ant ki dnapped Ananda,
murdered her in his own trailer, and disposed of her body the
next nmorning in the bay.

| SSUE || —- The trial court properly denied appellant’s noti on for
a judgnment of acquittal for kidnapping. Amanda was | ast seen by
her nother sleeping in bed with appellant on the other side of
her, fully clothed, with his shoes on. When Amanda’ s not her
awoke the next norning, Amanda and appellant were gone. The
State’s bl ood evidence as well as appellant’s conduct establish
t hat he took Amanda back to his trailer, that he struggled with
Amanda in the bathroom where they both shed blood, that he
mur der ed Amanda, and di sposed of her body in the bay when he
went “crabbi ng” before daylight the next norning.

| SSUE |11 —--Appellant voiced no objection to the felony nurder
instruction provided by the trial court below. The instruction
provided by the trial court did not constitute error, |et alone
the type of error required to be considered “fundanental.”

| SSUE | V—-The evidence is sufficient to sustain the felony
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ki dnappi ng aggravator on appeal .

ARGUVMENT

| SSUE |
WHETHER THE TRI AL COURT ERRED | N DENYI NG
APPELLANT'S MOTION FOR A JUDGMENT OF
ACQUI TTAL BASED UPON THE STATE' S FAI LURE TO
ESTABLI SH PREMEDI TATI ON? ( STATED BY
APPELLEE) .

Appel | ant asserts that the trial court erred below in
failing to grant his notion for a judgnent of acquittal because
t he State failed to present sufficient evi dence of
premeditation. Accordingly, the appellant argues that his
conviction for first degree nmurder nust be reversed and a
judgnment entered for nurder in the second-degree. The State

di sagr ees.

A. Applicable Legal Standards On Denial O A Mdtion For
Judonment OF Acqui ttal

While the trial court’s decision denying the notion for a

j udgnment of acquittal is reviewed de novo, the State is entitled

to an extrenely favorable review of the evidence. Jones V.
State, 790 So. 2d 1194, 1196 (Fla. 1t DCA 2001). ""A court
should not grant a nmotion for a judgenent of acquittal unless
there is no view of the evidence which the jury m ght take

favorable to the opposite party. Deangelo v. State, 616 So.
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2d 440, 442 (Fla. 1993)(quoting Taylor v. State, 583 So. 2d 323,

328 (Fla. 1991), cert. denied, 115 S. Ct. 518, 130 L. Ed.2d 424

(1994). In moving for a judgenent of acquittal, appellant
admts "the facts in evidence as well as every conclusion
favorable to the state that the jury mght fairly and reasonably

infer fromthe evidence." Taylor v. State, 583 So. 2d 323, 328

(Fla. 1991). “If there is room for a difference of opinion
bet ween reasonabl e people as to the proof or facts fromwhich an
ultimte fact is to be established, or where there is room for
such differences on the inferences to be drawn from conceded
facts, the court should submt the case to the jury." 1d.

In a circunstantial evidence case, “the trial judge nust
first deternmine there is conpetent evidence fromwhich the jury
could infer guilt to the exclusion of all other inferences.”

Barwick v. State, 660 So. 2d 685, 694 (Fla. 1995). After the

judge determnes as a matter of |aw, whether such conpetent
evi dence exists, the “question of whether the evidence is

i nconsi stent with any other reasonable inference is a question

of fact for the jury.” Long v. State, 689 So. 2d 1055, 1058

(Fla. 1997). In State v. Allen, 335 So. 2d 823, 826 (Fla.

1976), this Court stated:

We are well aware that varying interpretations of
circunstantial evidence are always possible in a case
which involves no eye wtnesses. Circunst anti al
evidence, by its very nature, is not free from
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alternate interpretations. The state is not obligated
to rebut conclusively every possible variation,

however, or to explain every possible construction in
a way which is consistent only with the allegations
agai nst the defendant. Were those requirenments placed
on the state for these purposes, circunstanti al

evidence would always be inadequate to establish a
prelimnary showing of the necessary elenents of a
crine.

B. The Evidence Was Sufficient For The Trial Court To Submt
The Issue To The Jury And For The Jury To Conclude That
Appel |l ant Murdered Amanda Wth Preneditation

“Premeditation is a fully formed conscious intent to kill
that may be formed in a nonent and need only exist for such tinme
as will allowthe accused to be conscious of the act about to be

conmtted and the probable result of that act.” Spencer V.

State, 645 So. 2d 377, 381 (Fla. 1994)(string cites omtted).
Premeditation is often inpossible to prove by direct testinony
and nust be inferred from the circunstances surrounding the

hom ci de. See Ross v. State, 474 So.2d 1170, 1174 (Fla. 1985).

“The grade or degree of a homcide, and the intent with which a
hom ci dal act was conm tted are questions of fact dependent upon

the circunstances of the case, and are typically for resolution

by a jury.” Larsen v. State, 485 So. 2d 1372 (Fla. 1st DCA
1986), aff’'d, 492 So. 2d 1333 (Fla. 1986). Consequently this
Court provides deference to the jury: “Whet her or not the
evi dence shows a preneditated design to conmt a nurder is a

guestion of fact for the jury.” Penn v. State, 574 So. 2d 1079,
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1081 (Fla. 1991).

In Onme v. State, 677 So. 2d 258, 262 (Fla. 1996), this

Court observed that the “sole function of the trial court on
nmotion for directed verdict in a circunstanti al evidence case is
to determne whether there is a prinma facie inconsistency
between (a) the evidence, viewed in the |ight nost favorable to
the State and (b) the defense theory or theories.” The One
Court found that the state presented sufficient evidence to
rebut the defendant’s theory that another person entered the
hotel room and nurdered the victim after he had robbed the
victim This Court observed:

[ N] ot hi ng anywhere in the record suggests that anot her

person was present in the notel room Based on this

record, the State’s theory of the evidence is the nost

pl ausi bl e that Ornme was the one who had attacked and

killed Redd. Put another way, conpetent substanti al

evi dence supports the conclusion that the State had

present ed adequate evidence refuting Onme’s theory,

creating inconsistency between the State and defense

theories. Accordingly, we may not reverse the trial

court’s determ nation in this regard.

677 So. 2d at 262. See also Rose v. State, 425 So. 2d 521, 522

(Fla. 1982) (“Although circunstantial in nature, the evi dence was
sufficient for the jury to have found beyond a reasonabl e doubt
t hat defendant, and no other person, Kkidnapped and nurdered
ei ght-year-old Lisa Berry.”).

Sub judice, as in Onme, “nothing anywhere in the record”
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suggests that anot her individual kidnaped Amanda, nurdered her,
and di sposed of her body. Based upon this record, the “State’s
theory of the evidence is the nost plausible,” that appellant
was responsible for kidnapping and nmurdering Amanda Brown.
Premeditati on was established by the State’s conbination of
bl ood evidence, |umnol testing, and, appellant’s conduct and
statenments before and after Amanda’s nurder. There was no
evidence to suggest that Amanda’s death was accidental or
occurred in a fit of rage. The blood bath that we can infer
occurred in appellant’s bathroom notw thstanding his hasty
attenmpts to conceal his hom cidal conduct, provides substantial,
conpetent evidence of his guilt.

Appel | ant plied Amanda’s nother with noney to gain her trust
and thereby gain access to Amanda. In their brief tine
t oget her, appell ant expressed an unusual degree of interest in
Amanda, drawing with her, hel ping her with homework, giving her
noney, showing her favorite novie [Titanic], getting her alone
in his room and having her sit between his |egs, brushing and
bl ow drying her hair. (v-11, 1570, 1574, 1575, 1585, 1602).
The norning of Amanda’s disappearance, appellant provided
Amanda’ s nother five valium nmaking his planned departure and
mur der of Amanda less likely to be interfered with or detected.

(V-11, 1618).
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The evi dence established that appell ant and no one el se had
the opportunity to take Amanda. After Amanda and Kathryn laid
down to sleep for the night, appel l ant entered the room
Appel l ant | aid down on the bed next to Kathryn and Amanda, fully
cl ot hed, keeping his shoes on. (V-11, 1616). Appellant left
t he bed at sonme point, started his truck engine, |left the engine
and lights on, then returned to Kathryn’s trailer.4 A neighbor,
Probst, observed the truck engine running and the lights on for
about five mnutes before she heard it drive off from the
trailer park. (V-15, 2220). Appellant had anple tinme during
this period to think about taking Amanda, think about rmurdering
her, and to think about disposing of her body.

Kat hryn heard no unusual noises and did not wake up until
after 6:00 am the next norning.?® Amanda Brown was never seen
again after appellant laid down in the bed next to her. Her
body has not been found despite an exhaustive search of the
areas surroundi ng the residences of Amanda and t he appel |l ant and

of the waters frequently fished by the appellant. According to

4Sim | arly, another nei ghbor, Mchell e Rodgers, noticed that the
truck engine was running and |ights were on at approxi mtely
2:30 in the norning. She did not observe anyone in or around
the truck at the tinme. (V-15, 2239-40).

SAmanda was a heavy sl eeper and frequently woul d not wake up when
Kat hryn picked her up late at night from her grandmother’s
house. (V-11, 1624-25).
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nei ghbors and rel atives, Amanda was afraid of the dark and
never |eft her house alone at night. She never ran away from
home or threatened to do so. The child had a good relationship
with her nother and was | ooking forward to spending the next

weekend with her father in Daytona Beach. See Myers v. State,

704 So. 2d 1368, 1370 (Fla. 1997) (al t hough the victim s body was
never found, corpus delicti established by evidence indicating
that the victi mhad no reason to run away from honme, was | ooki ng
forward to high school, none of the victim s things were n ssing
from her room and defendant had scratches and another injury

which were consistent with having been inflicted by the

victim). See also Sochor v. State, 580 So. 2d 595 (Fla. 1991).

The bl ood evidence presented by the State tells the next,
tragic part of what happened to Amanda. The bl ood evidence
reveals that Amanda was back in appellant’s trailer, in
appellant’s bathroom after laying down to sleep next to her
not her . Nei ther her nother nor her friend who played wth
Amanda had observed any bl ood com ng from Anmanda’s tooth or any
ot her part of her body on Septenber 10", And, specifically,
when Amanda was i n appellant’s trailer, Kathryn did not
observe any blood, or bleeding, from a sore or open wound.
Highly significant is Kathryn's testinony that Amanda only used

t he bathroomonce in appellant’s trailer with Kathryn present in
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t he bat hroom (V-11, 1590-93). Kat hryn did not observe any
cl othes on the back of the toilet. Kathryn used the bathroom
twice, once after Amanda had used it. (V-11, 1594). This
testinony establishes that the state’s conpel ling bl ood evi dence
was not innocently deposited in appellant’s bathroom during
Amanda’ s visit, but was left only after appell ant renoved Amanda
from her own hone.

Three bl ood deposits were found in appellant’s bathroom
(V-16, 2383-88, 2390-92). The first blood smear on the toil et
seat matched the genetic profile of Amanda Brown. (V-16, 2408-
09, 2441). The second blood smear was consistent with a
conbi nati on of appellant’s and Amanda’s bl ood. The genetic
profile from DNA nmatched that expected from a combinati on of
appellant’s and Amanda’s bl ood. (V-16, 2409). The third
deposit was found in the toilet bowl on tissue paper. Thi s
bl ood was also identified as a conmbination of Amanda s and
appel l ant’ s bl ood through consi stent DNA profiles. (V-16,
2409- 10) .

The bl ood evidence reveals that Amanda was taken back to
appellant’s trailer, that she was bl eeding in his bathroom and,
t hat appel |l ant was bl eedi ng at or near the same tinme. Appellant
had scratches to his arms, scratches consistent with injuries

that would be inflicted by fingernails fromthe hands of seven

50



year old Amanda. Those injuries were inflicted upon the
appel lant at or near the tine of Amanda’ s di sappearance. The
co-m ngling of appellant’s and Amanda’ s bl ood and the scratches
to appellant’s arms indicate that a struggle occurred in
appel l ant’ s bat hroom Amanda fought for her life, but at seven-
years-old and only forty five pounds, she lost that struggle.®

See Hol t on V. St at e, 573 So. 2d 284, 289 (Fl a.

1990) (circunstantial evidence of |ligature found on nurder
victim s neck and fresh scratches on defendant’s chest fromthe
victims long fingernails “suggesting a struggle” between the
def endant and the victimwas sufficient to overcone defendant’s
claimthat the death was accidental).

The Lum nol testing on appellant’s bathroomal so hel ps tell
the story of what happened to Amanda. The Lum nol test clearly
suggests that the identifiable blood from Amanda found in the

bat hroom was part of a much |arger blood spill. See generally

Kramer v. State, 619 So. 2d 274, 276 (Fla. 1993)(“The bl ood

spatter and victiminjury, however, provide a substantial basis

®When asked by a detective how he got the scratches, appellant
initially had no response. When he finally spoke, about two
m nutes | ater, he said that he got themfromcrab traps. (V-13,
1915). \When asked to denonstrate how he got those scratches on
the back of his arms fromcrab traps, appellant becanme ani mated
and irritated. Appellant did not or could not denonstrate how
he got those scratches. (V-13, 1917). Further, appellant’s boat
was equi pped with a winch to pull up crab traps. (V-15, 2330).
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for the conclusion that preneditation existed). Wen appellant’s
bat hroom was sprayed with Lum nol, “[t]he whole area |it up,
like the floor, the bathtub, even the walls lit up.” (V-14,
2136). Coi ncidentally, the rug which was around appellant’s
toilet was put in the wash that norning by the appellant.
Detectives found it in the dryer during the search of
appellant’s house. The only reasonable explanation for
appellant’s late night cleaning is that a | arge amount of bl ood

was spilled in the bathroom and that appellant attenpted to

clean it up. See generally Loehrke v. State, 722 So. 2d 867,
872 (Fla. 5'h DCA 1998)(victinm s stab wounds in conjunction with
def endant’ s lack of injuries and conscious acts of conceal ment
and deception, including cleaning blood from the garage and
di sposing of the victims body constituted sufficient evidence
to establish prenmeditation to overcome defendant’s notion for a
judgnment of acquittal). Fortunately, appellant m ssed two bl ood
snears on his toilet and left part of a bloody tissue in the
toilet.

In his initial intervieww th the police, appellant did not
claim he cleaned his bathroom but that he sinply “spilled”
bl each on the floor. Later in the interview, appellant changed
his story and cl ai ned that he had been using bleach to clean his

bat hr oom When confronted with the apparent inconsistency,
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appel | ant became belligerent and accused the officers of a frane
up. (V-13, 1925). The jury was entitled to infer from the
Lum nol test, and appellant’s sonetines inconsistent or evasive
answers regarding his early norning cleaning spree, that
appellant used the bleach to clean up the |arge amount of
Amanda’ s bl ood which was shed in his bathroom The detective
who entered the bathroom on Septenber 11" testified that the
snmel |l of bleach was still “very strong” hours after appellant’s
cl ean up. (V-20, 2992).

The final bl ood deposit was recovered fromthe boxer shorts
that appellant was wearing on the norning of Amanda’s
di sappear ance. Appel  ant was wearing this underwear when he
was found on his boat, ‘fishing’” for crabs on the norning of
Amanda’ s di sappear ance. (V-16, 2388-90). The possibility of
finding a random match between the DNA profile on the boxer’s
and Amanda’s known DNA profile “is approximately one in 388
mllion for the Caucasi an popul ation.”’” (V-16, 2442). See Peek
v. State, 395 So. 2d 492, 495 (Fla. 1980)(al though evidence was
circunmstantial, “when considered in conbination” the hair

conparison, fingerprints, and bl ood and senen analysis [blood

The possibilities of a randommatch in the African-Anerican and
Hi spani ¢ popul ati ons were even nore renote, “one in five billion
five hundred mllion” and “one in three billion five hundred and
thirty mllion” respectively. (V-16, 2442).
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typi ng, not DNA] enabled the jury to conclude that appellant’s
guilt was proven beyond a reasonabl e doubt.”).

VWi | e appel | ant di sposed of the cl othes he was weari ng when
he first ventured out in his boat, he neglected to dispose of
hi s boxer shorts, which carried the highly incrimnating bl ood
stain from Amanda. There is no reasonabl e i nnocent expl anation
for how Amanda’ s bl ood cane to be deposited on appell ant’s boxer
shorts.

In addition to conpelling blood evidence, appellant’s
conduct and statenents, before and after Amanda’ s abduction and
murder, were consistent with his quilt. Appel  ant  had
previously bragged to an acquaintance that he knew how to
di spose of a body where nobody woul d ever find it.® (V-12, 1792-
93). After Amanda’s di sappearance, appellant told Stemm his
father-in-law, that if Stemm “revealed” a secret crab trap
| ocation, “I had enough evidence to bury him” (V-15, 2333).
Prior to Amanda’ s di sappearance, appellant had never used the
word “evidence” in Stenmis presence. |d. This statenment in
particul ar, nmade shortly after Amanda’ s di sappearance, tends to

show appel |l ant’ s consci ousness of guilt.

8Al t hough not adm tted during the guilt phase, two of appellant’s
sexual abuse victinms testified that he threatened to kill them
and hide their bodies where no one would ever find themif they
reveal ed the sexual abuse. (V-22, 3316, 3322-23).
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Shortly after Amanda’ s di sappearance, a statenment was made
that appellant did not have anything to do with Amanda’s
di sappearance. In response, appellant stated: “Yes, | did do
it.” This was followed by appellant’s attenpt to correct his
statenment, stating that he didn’t hurt her and that he didn’'t do
anyt hi ng. However, the inpact of appellant’s statenent sent
“chills” through the listener’s body. (V-14, 2152-53).

Appel lant’ s conduct i mredi ately af ter Amanda’ s
di sappearance was even nore conpelling than his statements. 1In
addition to his peculiar early norning cleaning, appellant did
not sinply endeavor to go crabbing as he usually did the norning
of Amanda’ s di sappearance. Appellant left in his boat while it
was still dark, before the time he would normally put in to go
cr abbi ng. (V-12, 1795). Sterm who had been crabbing wth
appellant on a number of occasions, testified that appellant
never put his boat in the water before daylight. (V-15, 2329).
Hi s conduct was clearly nore consistent with someone attenpting
to dispose of evidence than sonmeone interested in fishing for
crabs.

After arriving at the Courtney Canpbell Causeway where he
normal |y put in, appellant drove by the ranp and went down the
causeway, only to return and hastily put his boat in the water.

Crabbers Darlington and Overton were stunned when they observed
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t he manner in which appellant put in at the boat ranp, driving
his truck so far down the ranp that even his front wheels were
covered in water. (V-12, 1770-71). Darlington had never seen
appellant put his truck in the water in that manner. (V12
1770-71). Such deep water placenment of the boat is likely to
cause damage to a truck. Moreover, appellant’s anchor placenment
was haphazard and ineffective, unlike how appellant and ot her
fishermen normally placed an anchor, by carefully hanging it
over the dock. (V-12, 1771-72).

Appel | ant was dressed i nappropriately for crabbing, wearing
a maroon two-toned shirt with a collar and black or dark blue
dress slacks. (V-12, 12, 1174-75). Darlington had never seen
anyone and certainly not the appellant go crabbing in that type
of cl ot hing. (V-12, 1775). In fact, Darlington remarked to
Overton: “MVMhat bar did he come fromthis early in the norning
dressed like that.” (V-12, 1775). Appellant normally put his
slicker on near his truck and then wal ked to his boat; however,
on this norning he did not.

Darlington testifiedthat as appel |l ant wal ked about ten feet
away from himback to his boat, appellant carried what appeared
to be rolled up clothing under his arm (V-12, 1777).
Appel  ant was not wearing the same clothes when he was |ater

found by the police on the bay. Appel I ant obvi ously changed
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into nore appropriate clothing on the bay, discarding the dress
clothes he was earlier observed wearing when he left on his
boat. (V-12, 1779).

Wearing dress clothing out in the boat and | ater changi ng
and discarding it is of course highly unusual conduct for a crab
fi sherman. However, such conduct is consistent with soneone who
had just nurdered Amanda Brown and wanted to get rid of his own

bl ood stained clothing along with Amanda’s body. See Sirec

v.State, 399 So. 2d 964, 968 (Fla. 1981), cert. denied, 456 U. S

984, 72 L.Ed.2d 862 (1982)(evidence of a suspect’s desire to
evade prosecution or attenpt to prevent witness fromtestifying
is adm ssible as rel evant to the consciousness of guilt that may

be inferred fromsuch evidence); State v. Spioch, 706 So. 2d 32,

35 (Fla. 5th DCA 1998), rev. denied, 718 So. 2d 171 (Fla.

1998) (“These circunstances, which include providing funds for
t he of fense, conscious acts of conceal nent and fal se statenents
to police, and Ms. Spioch’'s explanation that funding was a
phil ant hropic act were sufficient to nmeet the [circunstantia

evi dence] burden inposed by State v. Law, 559 So. 2d 187 (Fl a.

1989) (enmphasi s added). Fortunately, appellant failed to change
and di scard his boxer shorts which carried the tell-tale stain
of Amanda’ s bl ood.

In Benson v. State, 526 So. 2d 948 (Fla. 2d DCA), rev.
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deni ed, 536 So. 2d 243 (Fla. 1988), cert. denied, 489 U. S. 1069,
109 S.Ct. 1349 (1989), the defendant <claimed that the
circunmstantial evidence linking himto the car bonbing first
degree murders of his nother and brother was insufficient to
submt the case to the jury. The evidence |inking the defendant
to the murders consisted primarily of evidence establishing
notive® and opportunity, along with evidence that the defendant
had purchased sonme materials identical to those used to nmake the
pi pe bonbs. Palmprints found on two receipts for pipes froma
har dware store matched the defendant’s. At the funeral for the
not her and brother, the defendant stated that he had “nmade and
expl oded bonbs conposed of copper pipe and gunpowder.” Benson,

526 So. 2d at 950-51. The defendant argued that if this

st at enent was made it “could have referred only to
firecrackers.” The defendant “al so argued ot her interpretations
of other aspects of the evidence.” Benson, 526 So. 2d at 951

However, this Court noted that “on appeal from the convictions
we nmust view the evidence in the light nost favorable to the
state as it could reasonably been interpreted by the jury.” 1d.
(citations omtted). The defendant argued that “there was no

evidence directly showing that the particular pipe materials

At the time of the crimes the nother’s attorney was in town at
her request and was looking into defendant’s suspected
m smanagenent of the businesses.” Benson, 526 So. 2d at 951.
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used in the bonmbs were the sanme as those purchased from Hughes
Supply and that there was no evidence directly show ng that
def endant had constructed and detonated the bonbs.” Benson, 526
So. 2d at 952. However, the Second District noted that
“perm ssible inferences do not require the exclusion of all
ot her possible hypotheses.” (citation omtted). The court
concluded that certain conduct of the defendant, sone of which
was not particularly incrimnating by itself, as a whole,
constituted substantial, conpetent evidence of guilt.® “As to
whet her there was a reasonable hypothesis of innocence and
whet her the evidence failed to elimnate such a hypothesis were
issues for the jury to decide and were argued to the jury.”
Benson 526 So. 2d at 952. (string cites omtted).

I n Benson, the Second District provided a well reasoned

1The Second District stated: “Among the evidence involving
i nferences bearing upon defendant’s guilt in this case were the
testinmony of the sister as to defendant’s activities prior to
t he bonmbi ngs; the evidence that the relatively |arge dianeter
di mensi ons of the gal vani zed steel pipe materials, which, from
the palm print evidence, could be concluded to have been
purchased by defendant from Hughes Supply shortly before the
bonmbi ngs, were identical to the di nensions of that type of pipe
materials used in the bonbs; defendant’s |ast purchase of those
mat eri al s havi ng been on the day the nother was | ooking closely
into his suspected busi ness ni smanagenment and had asked himto
bring the books to her attorney the next day, which was the day
of the bonbings’ the evidence as to why the defendant used the
Subur ban the nmorning of the bonbi ngs, how | ong he was gone with
t he Suburban, and as to why he departed from the Suburban
i mmedi ately prior to the bonbings; and defendant having nmade
pi pe bonbs in the past.” Benson, 526 So. 2d at 952.
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anal ysis of the defendant’s pyram ding of inferences argunent.
Benson, 526 So. 2d at 953-954. This Court observed that the
evi dence nust be | ooked to as a whole to determ ne whether or
not it is sufficient to establish the defendant as the
perpetrator of the crines:

“The defendant cautions wus against ‘piling
i nference upon inference.’ As interpreted by the
def endant this nmeans that a conviction could rarely be
justified by circunstantial evidence. See 1 W gnore,
Evi dence, 8§ 41 (3d ed. 1940). The rule is not that an
i nference, no matter how reasonable, is to be rejected
if it, in turn, depends upon another reasonable
i nference; rather the question is nerely whether the
total evidence, including reasonable inferences, when
put together is sufficient to warrant a jury to
concl ude that defendant is guilty beyond a reasonabl e
doubt. [citations omtted]. If enough pieces of a
j 1 gsaw puzzle fit together the subject may be
identified even though sone pieces are | acking.
Reviewi ng the evidence in this case as a whole, we
think the jury was warranted in finding beyond a
reasonable doubt the picture of the defendant
Dirring.” (enphasis added).

Benson, 526 So. 2d at 954 (quoting Dirring v. United States, 328

F.2d 512, 515 (1st Cir. 1964)). Based upon all of the evidence
presented, the Second district in Benson found that the evi dence
was sufficient to conclude that the defendant was the
perpetrator of the crines.

In this case, the State possesses even nore pieces of the
“jigsaw puzzle” that constitute the charged offenses than the

State devel oped in Benson. \While evidence of notive was nore
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devel oped in that case, in this case, nore scientific evidence
i nks the appellant directly to the charged crines. There is no
reasonabl e, i nnocent explanation for the State’s bl ood evi dence
inthis case. Wen the pieces of the evidence are put together,
the picture of appellant as the one responsible for the
ki dnappi ng and nurder of Amanda Brown is clear.

On appeal, appellant argues that the State failed to set
forth sufficient evidence to establish prenmeditation, and does
not argue that Amanda is still alive or that the State failed to
establish that he was responsible for her death. | ndeed,
appellant’s brief fails to mention what hypot hesis of innocence
was presented by the appellant at trial. Appellant appears to
argue that given the |ack of evidence establishing exactly how
Amanda was nurdered the State cannot prove preneditation.
However, at trial, appellant did not suggest that Amanda’ s death
was an accident and that he sinmply covered it up once she died.

See generally Conner v. State, 106 So. 2d 416, 419 (Fla.

1958) (uphol ding a finding of preneditation based upon a single
gun shot wound, this Court observed “[t]here is nothing in the
evidence in this cause to show or suggest that the Sheriff was
killed in any manner except by the deliberate intended act of

the defendant.”); Lowe v. State, 105 So. 2d 829, 831 (Fla. 1925)

(“So far as we have been able to find, the courts generally hold
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that there nust be sonme sort of prenmeditation, that the fatal
bl ow nust not be the incident of mania or a sudden paroxysm or
heat of passion such as suspends the cool nornmal state of the
m nd’ but as to whether there has been such preneditation is a
gquestion for the jury to be determned by them from a
consideration of all the facts under the instructions given them
by the court.”)(string cites omtted). Appellant in this case
essentially offered a bl anket deni al of m sconduct, a denial the
jury was certainly entitled to reject given the State’ s evi dence
to the contrary.

The jury was entitled to reject appellant’s assertion at
trial that Amanda’ s bl ood m ght have been innocently deposited
in the bathroom through a |oose tooth. As mentioned above
Amanda’s nother and other wtnesses who observed Amanda
i mmedi ately before her disappearance testified that she was not

bl eedi ng from her tooth or anywhere el se.! Henderson v. State,

679 So. 2d 805 (Fla. 3d DCA 1996), aff’d, 698 So. 2d 1205 (Fl a.
1997)(the state was only required to rebut a reasonable

hypot hesi s of innocence and the defendant’s explanation for his

HAppellant testified that he kept his boxer shorts and sone
clothing on the back of his toilet in an obvious attenpt to
expl ain away Amanda’s bl ood on his boxer shorts. However, in
his early statements to police and the “Jenny Jones” Show
appellant omtted any reference to Amanda’s all egedly bl eeding
t oot h.

62



conduct, “in light of the evidence, created a legitimte

gquestion for the jury to determne.”); Holton v. State, 573 So.

2d 284, 289 (Fla. 1990)(“Wether the State’'s evidence fails to
excl ude all reasonabl e hypot heses of innocence is a question of
fact for the jury.”). Since there is no reasonable hypothesis
of innocense in this case, and the only reasonabl e construction
of the evidence is consistent with appellant’s guilt for
prenmedi tated nmurder, the evidence is sufficient to sustain his
conviction for first degree nurder on appeal.

The trial court heard all of the testinony and consi dered
the argunments of counsel before determ ning that sufficient
evi dence was presented to the jury. The jury was able to weigh
the evidence, observe the wtnesses and evaluate their
credibility. The jury found the evidence sufficient to
establish appellant’s guilt beyond a reasonable doubt.
Appel | ant has offered this Court nothing on appeal which conpels
a different conclusion than that reached by the trial court and

jury below. See Coleman v. State, 7 So. 2d 367, 370-371 (Fla.

1890) (whi |l e sonme questions remai n unanswered, “the circunstances
are so strong—-they point so directly to the defendant as the
perpetrator of the cowardly assassi nati on—-as to preclude every
reasonabl e hypot hesis inconsistent with his guilt; and hence we

can see no reason for setting aside the verdict as bei ng agai nst
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t he evidence.”).

Assum ng, arguendo, this Court finds some defect in the
State’s evidence on preneditation, the evidence supports
appellant’s conviction for first-degree felony nurder wth

ki dnapi ng as the underlying felony. See San Martin v. State,

717 So. 2d 462 (Fla. 1998), cert. denied, 143 L.Ed.2d 553

(1999) (reversal is not warranted where general verdict could
have rested wupon theory of liability wthout adequate
evidentiary support when there was an alternative theory of

guilt for which evidence was sufficient); Giffin v. United

St at es, 502 U.S. 46, 112 S. Ct. 466, 116 L.Ed.2d 371
(1991) (uphol di ng general verdict even though one of the two
possi bl e bases of the conviction failed because of insufficient
evi dence) . The basis for upholding appellant’s nurder
conviction under the felony nmurder theory is argued under |ssue

1, bel ow.
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1.
WHETHER THE STATE PRESENTED SUFFI Cl ENT
EVI DENCE TO OVERCOVE APPELLANT’ S MOTI ON FOR
A JUDGVENT OF ACQUI TTAL FOR KI DNAPPI NG?
(STATED BY APPELLEE)

Appel | ant next contends that the State presented
insufficient evidence to support his conviction for kidnapping
with the intent to commt or to facilitate the conm ssion of a
hom ci de. (Appellant’s Brief at 62). Appel I ant argues that
since the State presented insufficient evidence to prove
prenmeditated nurder, appellant’s conviction for first degree
mur der cannot stand. The State disagrees.

As argued under Issue |, the State did present conpetent,
substanti al evidence fromwhich the jury could conclude that the
mur der of Amanda was preneditated. The sanme evidence di scussed
above clearly established that appellant kidnapped Amanda,
murdered her, and di sposed of her body. On appeal, appell ant
focuses his argunment on the perceived I|ack of evidence
supporting the intent with which he took Amanda. 1In arguing the
motion for a judgnment of acquittal below, appellant generally
argued the evidence was insufficient to submt the case to the
jury on either preneditated nurder or felony nurder and

ki dnappi ng. Now, appellant focuses his argunment on the specific

allegation that the State failed to prove his intent under the
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charged ki dnapping. C.f. Stephens v. State, 787 So. 2d 747, 753

(Fla. 2001) (Bare bones notion for a judgnent of acquittal is not
sufficient to preserve a nore specific challenge to the evidence
on appeal )(citations omtted).

The ki dnappi ng i ntent was charged to commit or to facilitate
the comm ssion of a hom cide. As argued above under Issue |, the
evi dence, al though necessarily Jlimted by appellant’s
successful disposal of Amanda’s body, was certainly sufficient
to prove kidnapping with intent to commt or to facilitate the
comm ssi on of Amanda’s nurder.

Long ago this Court nade the foll ow ng cogent observations
about circunstantial evidence:

Circunstantial evidence nay be said to be the
inference of a fact in issue which follows as a
natural consequence according to reason and comon
experience fromknown collateral facts. It is in the
nature of things frequently necessary to resort to it
to prove guilt in crimnal proceedings. The crimnal
al ways, if possible to do so, selects the occasion
nost favorable to conceal nent to indulge his appetite
for crine and |ust when no eyewi tnesses are about to
behold him Circunstanti al evidence alone is
therefore sufficient to support a verdict of guilty of
the nost heinous crine, provided the jury believe
beyond a reasonabl e doubt that the accused is guilty
upon the evidence, and this cannot be when the
evidence is entirely consistent with innocence.

Lowe v. State, 105 So. 2d 829, 830 (Fla. 1925)(citations

om tted) (enphasi s added). Although appellant did everything he

could to elimnate evidence of his kidnapping and nurder of
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Amanda Brown, sufficient evidence remained to elimnate any

hypot hesi s except that of appellant’s guilt. See Sean v. State,
775 So.2d 343, 344 (Fla. 2d DCA 2000)(recognizing that while
little evidence of the defendant’s intent (terrorizing) was
avai l abl e, the court noted “[i]t would appear that the question
of intent is left to the collective wisdomof the jury[,]” and
affirmed the kidnapping conviction where the defendant took a
young sleeping child from his own bed in the mddle of the
ni ght).

Once again, as stated in detail under Issue |, the State is
entitled to a favorable review of the evidence on appeal.
Viewed in the appropriate light, the evidence submtted can be
summari zed as foll ows:

*Appel l ant plied Amanda’ s nmot her with drugs and noney

to gain her trust. In their brief time together

appel  ant expressed an unusual degree of interest in

Amanda. [drawing with her, helping her with honmework,

gi ving her noney, show ng her favorite novie, taking

her into his bedroom having her sit between his | egs,

brushi ng and bl ow drying her hair].

*Appellant was last seen with Amanda in bed wth
Kat hryn and Anmanda; appellant was fully clothed, his
shoes were on. When Kat hryn awoke at six o' clock the
next norning, appellant and Amanda were m ssing.
Amanda’ s body has never been recovered.

*Appel l ant started his truck and left it running with
the lights on before departing from Kathryn and
Amanda’ s trailer. Thi s suggests that appellant was
preparing to make a rapid exit with Amanda in tow.
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*The bl ood evidence reveals that Amanda was taken
back to appellant’s trailer, wthout her nother’s
perm ssion, after she had gone to sleep in her own
honme.

*Amanda’s blood is found in two places on the toil et
and on a tissue inside the toilet. A m xture of bl ood
i ndi cates that a struggl e between appel | ant and Ananda
occurred, both shedding bl ood. Amanda’s blood is
found on the boxer shorts appellant is wearing on the
nmor ni ng of Amanda’s di sappear ance.

68



* Amanda had medium | ength fingernails which protruded
above the skin of her fingers. Scratches on
appellant’s arms and hands were consistent wth
injuries inflicted by the fingernails of a seven year
old girl. The pattern of scratch type injuries were
consistent with the grasping type injuries which would
be inflicted by the hand and fingers of a seven year
old girl. Appel l ant’ s wounds were inflicted at or
near the tinme of Amanda’ s di sappearance. \When first
i ntervi ewed, appellant became belligerent and evasive
when asked to show the detective how he got the
scrat ches.

*The Lum nol test reveals that the bl ood residue which
carried Amanda’ s genetic markers were part of a nuch
| arger spill of blood, indicating that Anmanda was
mur der ed in the bathroom and/or di smenber ed.
Appel | ant used bleach in the early norning hours to
renove the blood from the bathtub and floor of the
bat hroom He also renoved a rug from the bathroom
placing it in the wash to elimnate or cover up
vi si bl e bl ood stains.

*Appellant left in his boat to go crabbing before he
ordinarily would the next norning despite being
advi sed of Amanda’ s di sappearance. He put the boat in
a hasty and unusual manner, driving in the water so
far that the truck wheel-wells were covered in water
He wore dress clothes out in the boat but carried a
change of clothes with him When found by the police,
appel Il ant had changed i nto nore appropriate clothing.
The cl othes he wore out in the boat were di scarded and
never recovered. This evidence suggests that
appel I ant di sposed of Amanda’s body and his own bl oody
clothes out in the bay. Appellant did not change his
boxer shorts on the boat and Amanda’'s blood is
identified on the shorts.

*Appel | ant made statenments indicating that he knew how
to di spose of a body where no one would ever find it.
Appellant also made a statenment evincing his
consci ousness of guilt when he said to his father-in-
| aw after Amanda ‘ di sappeared’ that if Stemm reveal ed
a secret crab trap location, he had enough “evi dence”
to “bury him” Appellant had never previously used
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the word “evidence” in a conversation with Stemn

In State v. Atwood, 832 P.2d 593 (Ariz. 1992), the Arizona

Suprenme Court wupheld the defendant’s kidnapping and felony
mur der convi ctions despite the | ack of evidence establishing why
the child victimwas taken and why or how she was killed. The
def endant was charged with kidnapping with “the intent to
inflict death, physical injury or a sexual offense on the
victim or to otherwise aid in commssion of a felony” and
first-degree felony nmurder. The girl’s partial skeletal remains
were found in the desert and the cause of death could not be

ascertained.'> The State’'s theory was that appellant observed

2The Atwood court found corpus delicti was established under the
ci rcumst ances presented:

A young girl disappears from her neighborhood and

later is found dead in the desert. This fact al one
suggests the presence of crimnal activity, for, given
the facts of this case, it is difficult, if not

i npossible, to imagine the child left a residential
area, crossed a freeway, traversed a riverbed, and
went voluntarily to a sparsely popul ated desert
| ocati on several mles from her hone. Al t hough we
cannot know fromthe facts presented at trial exactly
what happened to the victi mwhen she was taken to the
desert, we do know that (1) defendant, a convicted
pedophil e, was seen within yards of the girl literally
seconds before she vanished; (2) that wtnesses
identified defendant as the man they saw driving with
a young child in his car; (3) defendant was seen | ater
that afternoon with blood on his hands and cl ot hi ng;
and (4) defendant was al so seen with cactus needles in
his arms and legs. 832 P.2d at 616.
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the child driving in his car, that he struck her bicycle with
his car, that he took her out to the desert where he nol ested
and nurdered her.

The Atwood Court noted the followng in affirmng the
convi ctions:

Because no wtness saw defendant take Mary, and

because experts were unable to determ ne the cause of

her death, the state attenpted to prove defendant’s

guilt through extensive circunstantial evidence.

Specifically, the prosecutions case consisted of four

di screte areas of evidence (1) sightings of defendant,

alone and with a young child, on the afternoon of

Sept enber 17; (2) scientific evidence |inking

def endant’ s autonobile with the victim s bicycle (3)

testi nony concerni ng def endant’ s actions and

statements after victims disappearance; and (4)

def endant’s prior statenments concerning his sexual

attraction to children.
832 P.2d 611.

The defendant’s statenments in Atwod only indirectly
inplicated himin the crinme. The defendant clained that he had
stabbed a man in a drug transaction on the afternoon of
Sept enber 17t h. Two witnesses testified that they observed
bl ood on the defendant’s hands. A witness overheard the
defendant’s statenent to his nmother to the effect of “even if
| did doit, you have to help ne.” Such evidence, including his
sexual interest in children was sufficient to sustain the

ki dnappi ng and felony nurder convictions despite the |ack of

evi dence showi ng that the defendant nmurdered the victimor even
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showi ng how the victim di ed.

Specifically addressing the Kkidnapping count, the court
noted that the State’s evidence established the follow ng: The
def endant was in the nei ghborhood where the victimdi sappear ed;
a witness placed his car at the intersection where the victims
bi ke was found; the state’'s experts testified that paint from
the victims bike matched the paint from defendant’s own car,
suggesting the two cane into contact; that w tnesses observed
a young child riding with himin his car; and, that letters
reveal ed his sexual attraction to young children. G ven the
favorabl e standard of review before the court, such evi dence was
deemed sufficient to sustain the kidnapping conviction on
appeal .

Al t hough Amanda’ s body was not recovered in this case, the
physi cal evidence |inking appellant to her ki dnappi ng and nurder
is even nore conclusive than that presented in Atwood. I n
Atwood the evidence linking the defendant to the Kkidnapping
consisted primarily of evidence show ng the appellant was in the
victim s nei ghborhood at the time of her di sappearance, that a
child was observed in his car, and that a paint mark on his
vehicle matched the paint on the victims bicycle. VWhile the
victims body was ultimtely recovered in Atwood, there was no

way to tell the cause of death in that case.
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In this case, appellant was in bed, fully clothed, with his
shoes on, lying next to Amanda. Anmanda was never seen agai n.
The scientific evidence |inking appellant to her nurder was much
nore substantial than that presented by the State in Atwood
VWile in Atwood only paint transfer evidence |inked the victim
to the defendant’s car and the bl ood evidence consisted of two
wi t nesses who observed blood on the defendant’s hands, here
scientific testing links the blood found in appell ant’s bat hroom
and on his boxer shorts directly to Amanda.

There is no reasonable innocent explanation for the bl ood

evidence found in appellant’s bathroom The State’s evi dence
est abli shed that Amanda was back in appellant’s trailer, in his
bat hroom after she was put to bed, |ying next to the appellant,
and | ast observed peacefully sl eeping next to her nother. There
is no reasonabl e innocent explanation for Amanda’ s bl ood being
found on the boxer shorts appellant was wearing on the norning
of her di sappearance. The one and only reasonabl e conclusion to
be reached by the State’'s evidence in this case is that
appel l ant took Amanda back to his trailer, that Amanda fought
appellant in the bathroom of his trailer where she inflicted
several scratch and grasping injuries which caused appellant to
bl eed. Amanda was rmurdered by the appellant and appell ant

di sposed of Amanda’s body in the bay, where no one would ever
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find it.

Obvi ously, Amanda coul d not be nurdered or ot herw se harned
wi t hout detection in the bed where she lay sleeping with her
not her. Movenment from her own hone to appellant’s facilitated
t he comm ssion of the homi cide, nmade detection of the hom cide
nmore difficult, and, was not sinply inherent in the hom cide.

See Faison v. State, 426 So. 2d 963, 965 (Fla. 1983)(the taking

or confinenment nmust have sone significance apart fromthe other
crime “in that it nakes the other crinme easier to commt or
makes detection of the other <crinme substantially nore
difficult.”).

Whil e evidence of intent in this case, as in alnost all
cases, s necessarily circumstantial, it is nonetheless
sufficient to establish that Anmanda was taken with the intent to
commit or to facilitate the conmm ssion of a hom cide. Brewer v.

State, 413 So. 2d 1217, 1219 (Fla. 5'" DCA 1982), rev. denied, 426

So. 2d 25 (Fla. 1983)(noting that intent is al nbst never subject
to direct proof and that “[k]eeping in mnd the test to be
applied to a notion for a judgnent of acquittal, a trial court
should rarely, if ever, grant a notion for a judgnment of
acquittal based on the state’'s failure to prove nenta
intent.”). The State need not prove preneditation to establish

felony nmurder, it is sufficient to show that appellant either
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took her with the intent to kill her or that taking her
facilitated the conm ssion of her homcide.?® Appel l ant’ s
convictions for first-degree nmurder and ki dnappi ng are supported

by substantial, conpetent evidence, and should be affirmed by

this Court.

BAppel | ant appears to suggest that in order to sustain the
charged kidnapping the State nust show the sane preneditated
intent to commt nurder that it would to support a first-degree
mur der conviction. However, neither the State, nor apparently
t he appellant has found case |law to support that proposition.
| ndeed, the fact the State need only show the intent to conmt
or facilitate the conm ssion of the nore broadly defined term
hom ci de, not first-degree nurder, suggests that fully forned

preneditated intent to kill need not be shown at the nonment of
t he taking.
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L1l
WHETHER THE FELONY MURDER JURY | NSTRUCTI ON
DEFI NI NG KI DNAPPI NG CONSTI TUTED FUNDAMENTAL
ERROR UNDER THE FACTS OF THI S CASE? ( STATED
BY APPELLEE) .
Appel | ant contends that the instruction on felony nurder
whi ch defined kidnapping with the intent to commt bodily harm
as well as kidnapping with the intent to commt or facilitate

t he comm ssion of a hom cide was error. Although matters of | aw

are reviewed de novo, instructions provided by the trial court

are presuned correct on appeal. Carpenter v. State, 785 So. 2d

1182, 1199-1200 (Fla. 2001). Further, since appellant made no
objection below to the instruction at issue here, his
convictions cannot be reversed unless he shows f undanment al
error. Appellant’s argunent to the contrary, appellant has not
made t he requi site showi ng of error, much | ess fundanental error
inthis case. Consequently, appellant is not entitled to relief
fromthis Court.

During the —charge conference defense counsel was
specifically asked if he had any objection to the fel ony nurder
instruction containing the |anguage appellant now takes issue
with. Def ense counsel claimed he had no objection to the
instruction itself and sinply renewed his earlier notion for a
j udgenent of acquittal on sufficiency grounds. (V-18, 2776-77).
After the instructions were read to the jury, the defense again
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posed no objection. (V-21, 3153, 3169). As this issue is not
preserved for review, appellant nust show not only that an error

occurred, but that the error is “fundament al .” Overton v.

State, 26 Fla. L. Wekly S592 (Fla. Septenber 13, 2001)(“Issues
pertaining to jury instructions are not preserved for appellate
review unless a specific objection has been voiced at

trial.”)(citing Archer v. State, 673 So. 2d 17, 20 (Fla. 1996)

and Arnstrong v. State, 642 So. 2d 730 (Fla. 1994); Brooks v.

State, 762 So. 2d 879, 898 (Fla. 2000)(clainmed error in
instructing the jury on both first degree murder and first
degree felony nmurder not preserved for review absent an

objectionto the jury instruction at trial.)(citations omtted).

This Court has stated that for an error to be so fundanent al
“that it can be raised for the first tinme on appeal, the error
must be basic to the judicial decision under review and

equi valent to a denial of due process.” State v. Johnson, 616

So. 2d 1, 3 (Fla. 1993)(citing D O eo-Valdez v. State, 531 So.

2d 1347 (Fla. 1988); Ray v. State, 403 So. 2d 956 (Fla. 1981).
Addressing the application of fundanental error, this Court has
stated the foll ow ng:
The Florida cases are extrenmely wary in permtting the
fundamental error rule to be the ‘open sesanme’ for
consi deration of alleged trial errors not properly

preserved. I nstances where the rule has been
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permtted by the appellate courts to apply seemto be
categorized into three classes of cases: (1) where an
involved statute is alleged to be unconstitutional
(2) where the issue reaches down into the very
legality of the trial itself to the extent that the
verdict could not have been obtained wthout the
assi stance of the error alleged, and (3) where a
serious question exists as to jurisdiction of the
trial court.

State v. Smith, 240 So. 2d 807, 810 (Fla. 1970)(quoting G bson

v. State, 194 So.2d 19 (Fla. 2d DCA 1967)) (enphasi s added). See

also State v. Rhoden, 448 So. 2d 1013, 1016 (Fla. 1984)(The
[ cont enpor aneous objection rule] prohibits trial counsel from
del i berately allowing known errors to go uncorrected as a
defense tactic and as a hedge to provide a defendant with a
second trial if the first trial decision is adverse to the
defendant.”).

The State need not even charge the underlying felony to
support an instruction on and a conviction for felony nurder.

See Rivera v. State, 717 So. 2d 477, 487 (Fla. 1998)(The

“underlying felony need not actually be charged to support a

fel ony murder conviction...”)(citing Sochor v. State, 619 So. 2d

290, 292 (Fla. 1993)). And, in Brunbley v. State, 453 So. 2d

381, 386 (Fla. 1984), this Court stated that where the nurder
trial proceeds on alternate theories of preneditation and fel ony
murder “there nust be an instruction defining the underlying

felony with sufficient definiteness to assure the defendant a
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fair trial.” "It is not necessary, however, to instruct on the
el ements of the underlying felony with the same particularity as
would be required if the defendant were charged with the
underlying felony.” Id. (string cites omtted). The fel ony
murder statute classifies as first degree nurder a hom cide
commtted in the act or furtherance of ®“any” of the listed
fel oni es. Section 782.04, of the Florida Statutes, (1999),
provides in part, that the unlawful killing of a human being is
first-degree nurder “[w]hen commtted by a person engaged in the
perpetration of, or in the attenpt to perpetrate, any:

ki dnapping.” The statute does not require it to be a certain
type or enunerated Kkidnapping to qualify as the underlying

felony to support a fel ony nurder conviction. See e.qg. Gurganus

v. State, 451 So. 2d 817, 822 (Fla. 1984) (where this Court noted
that to prove first degree felony nurder, the State woul d have
to prove the attenpted ki dnapping was nmade with at | east one of
the intents listed under the kidnapping statute [none were
charged in the indictnment]). Use of the term “any” means t hat
the legislature intended a broad application of felony nurder to
i nclude any underlying kidnapping, sexual battery, burglary,
etc. Consequently, the instruction provided in this case
defining felony nurder as a hom ci de based upon ki dnapping with

the intent to commt bodily harm or wth the intent to
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commt/facilitate the commi ssion of a hom ci de was not i nproper.
That is, appellant could properly be convicted of felony nurder
if his intent was sinply to commt bodily harm when he took
Amanda and |ater nurdered her. O, if his intent, as the
evi dence establishes, was to take Amanda with the intent to
murder her or to facilitate the conm ssion of her nurder

It stands to reason that if the State need not even charge
the underlying felony to support a felony murder instruction on
ki dnappi ng, that instructing the jury on two closely rel ated and
valid intents listed under the kidnapping statute does not

constitute error, |let alone fundamental error. See Justus V.

State, 438 So. 2d 358, 367 (Fla. 1983)(di sapproving of | ower
court cases suggesting that the underlying felony the accused
intended to commt by the kidnapping [787.01(1)(a)?2] nust be set
forth in the indictnment). | ndeed, appellant does not claim
surprise or prejudice to his defense from provision of the
felony murder instruction in this case. Appellant was certainly
on notice to defend agai nst ki dnapping with the intent to comm t
bodily harmfromthe charged ki dnapping as well as the intent
to conmt or facilitate the comm ssion of hom cide. See

generally, MCreary v. State, 371 So.2d 1024, 1027 (Fla.

1979) (noting that an indictment or information or any count

within should not be disnm ssed for vagueness unless it would
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“m sl ead the accused and enbarrass himin the preparation of his
defense or expose him after conviction or acquittal to
subst anti al danger of a new prosecution for the sane
of fense.”)(quoting Fla. R CrimP. 3.140 (O)).

Appellant’s reliance upon MIls v. State, 407 So. 2d 218

(Fla. 3d DCA 1981), is msplaced. 1In MIlls, the State charged
appellant with kidnapping with the intent to hold for ransom or
reward. The jury was only instructed on that theory of
ki dnappi ng. The State conceded that insufficient evidence was
presented to support the ransomtheory of kidnapping at trial.
The State argued, nonetheless, that the Third District could
affirm the kidnapping conviction under the theory that the
ki dnappi ng was committed with the intent to steal the victinis
car. MIlls, 407 So. 2d at 220-21. The MIlls court declined the
State’s invitation, noting that the defendant was specifically
and only charged wi th ki dnapping to hold for ransom The court
nonet hel ess affirmed the felony nurder conviction because the
jury could properly find felony nurder based upon an underlying
robbery as an ai der and abettor. On rehearing, the court noted
that it could not engage in presunptions about what the jury
woul d find when “under the instructions given the jury, there is
sinply no basis for us to conclude that the jury could well have

found t he defendant guilty of a distinct and separate ki dnappi ng
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offense.” MlIlls, 407 So. 2d at 223.

In MIIls, the court was not addressing a non-preserved jury
instruction issue on felony nmurder as is the question presented
inthis case. Sub judice, unlike MIls, the jury was instructed
on the charged ki dnapping intent and the evidence is sufficient
to support that intent: The intent to conmt or to facilitate
t he comm ssion of hom cide. The MIls court did not address
any defect in the felony nurder instruction, which presunmably,
was based upon ki dnapping with the intent to hold for ransom as
wel | as robbery. | ndeed, the court upheld the conviction for
fel ony nmurder based upon the underlying robbery. The problemin
MIlls was that there was no evidence to support the fact that
the victim was kidnapped for ransom and the jury was not
instructed on any other intent under the kidnapping statute.

Inthis case, the jury was properly and only instructed that
they nust find the charged intent to find the appellant guilty
of the kidnapping charge. (Vv-21, 3157-58; 3167). However,
since the -evidence supported it, the judge, wthout any
objection, instructed that in order to render a verdict for
felony murder the jury nust find that the kidnapping was with
the intent to conmt/facilitate the comm ssion of a hom cide or
was with the intent to commt bodily harm (V-2, 241; V-21,

3152-53). Under either of the two intents, the evidence is
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sufficient to find appellant guilty of felony nurder wth
ki dnappi ng as the underlying felony. However, should this Court
determine it nmust speculate as to which intent the jury found,
the fact the jury returned a verdict of guilty on the kidnapping
count indicates the jury necessarily found that the kidnapping
was done with the intent to conmmt or to facilitate the
conm ssion of a hom cide; the intent charged in the indictnment.

See Carter v. Brown & WIllianson Tobacco Corp., 778 So. 2d 932,

942 (Fla. 2000)(“Absent a finding to the contrary, juries are
presunmed to follow the instructions given them”)(citing Sutton
v. State, 718 So. 2d 215, 216 (Fla. 1st DCA 1998)).

Braggs v. State, 789 So. 2d 1151 (Fla. 3d DCA 2001) is also

di stingui shable fromthe i nstant case. |n Braggs, the defendant
was charged with kidnapping with the intent to facilitate the
conm ssi on of any felony. The court found that the evidence was
insufficient to support an independent kidnapping conviction
where t he novenent of the victinms was slight and i nherent in the
under!lying burglary convictions. Braggs, 789 So. 2d at 1153
(citing Faison, 426 So. 2d at 966.). The court indicated it
could not affirm the convictions under the theory that the
ki dnappi ng was done with the intent to commt great bodily harm
or toterrorize the victins, even though the jury was instructed

on this theory where this theory was not charged in the
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i ndictnment. A conviction on kidnapping on this uncharged intent
woul d constitute fundamental error. Braggs, 789 So. 2d at 11583-
54.

In this case, the jury was only instructed under the
ki dnappi ng count that it could find the appellant guilty of
ki dnapping if his intent was to conmmt a homcide or to
facilitate the comm ssion of a hom cide.'* Thus, unlike Braggs
the jury was properly instructed in accordance wth the
all egations made in the indictnent. (V-2, 246; V-21, 3157-58).

And, unlike Braggs, the evidence presented by the State was

YHowever, even if the trial court instructed the jury that it
could find appell ant guilty of kidnapping if appell ant possessed
the intent to commt bodily harm the State would not concede
error. MIlIls involved a charged intent to hold for ransom and
the State asked the court to find the defendant guilty of
ki dnapping with the intent to steal the victims car (grand
theft). The two intents are quite distinct and the defendant
woul d not necessarily be on notice to defend against theft of
the car when he was charged with the intent to hold for ransom
Here, the two intents are so interrelated (intent to nurder and
intent to commt bodily harm, that there is no reasonable
possibility of prejudice, i.e., msleading or enbarrassing the
defendant in the preparation of his defense. Both intents are
closely related, part of the single offense of kidnapping, the
sane statute is involved, and the sane penalty is prescribed.
Section 787.01 (1)(a)2., 3. This Court has been reluctant to
reverse on hyper-technical grounds for variances between
pl eadi ng and proof w thout the showi ng of any prejudice to the
defendant. See e.g Lackos v. State, 339 So. 2d 217, 219 (Fla.
1976) (recogni zing “[t] he nodern trend in both crim nal and civil
proceedi ngs is to excuse techni cal defects which have no bearing
upon the substantial rights of the parties. When procedur al
irregularities occur, the enphasis is on determ ning whether
anyone was prejudiced by the departure.”)(quotation omtted);
Accord Martinez v. State, 368 So. 2d 338, 339 (Fla. 1978).
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sufficient to establish the kidnapping as charged in the
i ndi ct ment. Finally, Braggs did not address a felony nurder
instruction which is at issue in this case.

As not ed above, there is no |l egal inpropriety in the felony
murder instruction provided by the trial court in this case.
The State need not even designate the felony it intends to
proceed upon. The evidence introduced at trial supported a
felony nmurder instruction that the kidnapping was done to
commit/facilitate the conm ssion of a homicide or to inflict
bodily harm There is no allegation that the defense was
m sl ed, confused or enbarrassed in its defense of the felony
mur der charge. Appellant’s argunment appears to be predi cated on
the spillover effect of the facially proper and unobjected to
fel ony nmurder instruction on the kidnapping count.!® However,
the felony murder instruction correctly instructed the jury
that it may find appellant guilty of nurder if it was comm tted
during the course of a kidnapping. The defense has not provided
and the State has not found any case where facially valid
instructions on first-degree nurder, felony nurder, and

ki dnappi ng sonmehow combine to create confusion and error, |et

The jury was specifically instructed to consider each count
separately and that a “finding of guilty or not guilty as to one
crime nmust not affect” the verdict on the other crinme charged.
(V-2, 256; V-21, 3167).
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al one fundamental error. That is, an error so severe that the
verdi ct could not have been reached w thout the assistance of
the error alleged. As no error has been established in the
instructions provided by the trial court, appellant provides no

basis for reversal of his convictions.?6

Al ternatively, if error has been established, the error is
harm ess under the circunstances of this case. The jury was
properly instructed on kidnapping with the intent to commt a
hom cide or to facilitate the comm ssion of a hom cide. The
jury was not instructed that they could find appellant guilty on
t he ki dnapping count if they found appellant’s intent was only
to commt bodily harm As we presune the jury followed the
instructions, it necessarily found the charged intent in order
to convict appellant on kidnapping. See Van Gotumyv. State, 569
So.2d 773, 774-75 (Fla. 2d DCA), rev. denied, 581 So.2d 1311
(Fla. 1990) (al t hough the court incorrectly instructed the jury
on the uncharged intent to terrorize the victim the error was
harm ess beyond a reasonable doubt where the jury found the
def endant guilty of the underlying felony of grand theft and
necessarily found the required intent to support the charged
ki dnapping (in the course of a felony.).

86



| V.
WHETHER THE STATE S EVI DENCE WAS SUFFI Cl ENT
TO SUSTAIN THE TRI AL COURT' S FI NDI NG THAT
THE MURDER WAS COWM TTED DURI NG THE COURSE
OF A KI DNAPPI NG? ( STATED BY APPELLEE) .

Appel l ant next contends that the trial court erred in
finding the in the course of a felony (kidnapping) aggravator
under the facts of this case. Inits sentencing order the tri al
court recited nmuch of the evidence presented at trial and found
that the State proved the kidnapping aggravating circunstance
“beyond a reasonabl e doubt” and gave this factor “great weight.”
(V-2, 311-12). The appellant has offered nothing on appeal to

suggest that evidence supporting this aggravating circunstance

is insufficient to sustain the ruling of the trial court bel ow.

In Bowes v. State, 26 Fla. L. Weekly S659 (Fla. 2001) this
Court noted that a trial court’s finding of an aggravating
circunstance is entitled to deference on appeal. “In review ng
the trial court's finding of an aggravating circunmstance, it is
not this Court's function to reweigh the evidence to determ ne
whet her the State proved each aggravating circunstance beyond a

reasonabl e doubt. This is the trial court's job. See WIIlacy

v. State, 696 So. 2d 693, 695-96 (Fla.1997). Rather, this Court
reviews the record to determ ne whether the trial court applied
the correct rule of |aw for each applicable aggravator and, if

so, whether such finding is supported by conpetent, substanti al
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evi dence.” Bow es.

The State’s evidence establishing that appellant ki dnapped
and nurdered Amanda is set forth in some detail under I|ssues |
and Il above. The State will not repeat its recital of that
evi dence here. The one and only reasonable conclusion to be
reached by the State's evidence in this case is that appellant
t ook Amanda fromthe bed where she was sl eeping with her nother,
t ook her back to his own trailer, that Amanda fought appell ant
in his trailer, inflicting several scratch and grasping
injuries, causing appellant to bleed, and that Amanda was
mur dered by the appellant. Appellant disposed of Amanda’ s body
in the bay early the next norning.

The jury found beyond a reasonabl e doubt that appell ant was
guilty of kidnapping Amanda. In a detailed order, the trial
court found the evidence introduced during the guilt phase
sufficient to support the aggravating circunstance that the
murder was conmmitted during the course of a kidnapping. The
trial court’s finding is supported by conpetent, substanti al
evi dence and should be affirmed by this Court.

Al t hough not raised as an issue in this appeal, the State

notes that appellant’s death sentence is proportional. I n

Bates v. State, 750 So. 2d 6, 12 (Fla. 1999), this Court stated:
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Qur function in a proportionality reviewis not to re-
wei gh the mtigating factors against the aggravating
factors. As we recognized in our first opinion in
this case, that is the function of the trial judge.
Bates, 465 So.2d at 494. Rat her, the purpose of
proportionality reviewis to consider the totality of
the circunstances in a case and conpare it with other
capital cases. Terry v. State, 668 So.2d 954, 965
(Fla. 1996). For purposes of proportionality review,
we accept the jury's recomendation and the tria
judge’s weighing of the aggravating and mtigating
evi dence.

The purpose of the proportionality reviewis to conpare the case
to simlar defendants, facts and sentences. Tillnman, 591 So. 2d
167, 169 (Fla. 1991).

Appel | ant took seven-year-ol d Amanda Brown fromher nother’s
bed, took her back to his own trailer, nurdered her, and
di sposed of her body where no one would ever find her. The
trial court found three valid aggravators; prior violent
felonies (great weight), the nurder was commtted during the
course of a kidnapping (great weight), and that the victimwas
under the age of twelve (great weight). O particularly strong
weight in this case are appellant’s prior violent felony
convictions--five counts of sexual battery and one count of
aggravated child abuse. (V-2, 310).

Appel | ant was a violent chronic abuser of young girls, an
“uncured pedophile (V-2, 315).” Three of appellant’s child
sexual abuse victins' testified that appellant would threaten
physical harmif they told anyone about the abuse. Two victins
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testified that appellant threatened to kill themand put themin
crab traps or otherwise see to it that no one would find their
bodi es.

Bal anced agai nst the strong case in aggravation, the trial
court found various non-statutory mtigation relating to his
character (good worKker, famly relationships?’), abusi ve
chil dhood, non-statutory nental health mtigation, drug and
al cohol abuse, and prison record. (V-2, 315-19). The trial
court, following the unaninmous jury reconmmendation for death,
found that the *“aggravating circunstances in this case far
outweigh the mtigating circunstances” and sentenced appel |l ant
to death. (V-2, 318-19).

This Court has affirmed death cases in which the aggravati ng
circunstances were less conpelling and/or the defendant
presented nore mtigation than was found in this case. See

Lukehart v. State, 776 So. 2d 906, 925 (Fla. 2000)(death

sentence proportional for nmurder committed during perpetration
of aggravated child abuse where trial court found three

aggravators of victim under the age of twelve, prior violent

"That appel | ant coul d have a good rel ationship with his children
was a charitable finding as none of his children testified
during the penalty phase and the defense filed a notion-in-
l[imne prior to trial to prohibit the State from eliciting
testinmony concerning appellant’s sexual abuse of his own
children. (V-2, 260; V-22, 3309-3310).
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fel ony, and comm ssion during a fel ony were bal anced agai nst two
statutory mtigators of age, and inpaired capacity with non-
statutory mitigators, including al cohol/drug abuse as well as an

abusive chil dhood); Mann v. State, 453 So. 2d 784, 786 (Fla.

1984) (nurder of child with aggravating circunmstances of HAC
during the course of a kidnapping, and prior violent felony
(burglary with sexual battery) balanced against mtigator of

psychotic rage and depression); See also Pope v. State, 679 So.

2d 710 (Fla.), cert. denied, 136 L.Ed.2d 858 (1996)(death

sentence proportional for nmurder of def endant’s fornmer
girlfriend with aggravating circumstances of prior violent
felony convictions and nurder comm tted for pecuniary gain while
mtigation included extrene nmental or enotional disturbance and
t he defendant’s capacity to conformconduct to the requirenents

of the | aw was substantially inpaired); Brown v. State, 565 So.

2d 304 (Fla.), cert. denied, 498 U.S. 992 (1990)(death sentence

for murder commtted during the course of burglary was
proporti onate where there were two aggravating factors bal anced
agai nst the nental mtigators). Appellant’s death sentence is

appropriate and proportionate.
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CONCLUSI ON

Based on the foregoi ng argunents and authorities, the State
respectfully submts that the verdict of the jury and deci sion
of the trial court below should be affirned on appeal.

Respectfully subnmitted,
ROBERT A. BUTTERWORTH

ATTORNEY GENERAL

SCOTT A. BROVWNE

Assi stant Attorney Ceneral

Fl ori da Bar No. 0802743

West wood Cent er

2002 North Lois Avenue, Suite 700
Tanpa, Florida 33607-2366

813) 801-0600

813) 356-1292 (Fax)

COUNSEL FOR STATE OF FLORI DA

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the

foregoing has been furnished by U'S. Regular Ml to Paul C
Hel m Assi stant Public Defender, Polk County Courthouse, P.O
Box 9000 - Drawer PD, Bartow, Florida 33831, on this 4" day of
February, 2002.

CERTI FI CATE OF TYPE SIZE AND STYLE

| HEREBY CERTIFY that the size and style of type used in

this brief is 12-point Courier New, in conpliance with Fla. R

App. P. 9.210(a)(2).

92



COUNSEL FOR STATE OF FLORI DA

93



