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25 Fla. L. Wekly Dr58a

Crimnal law -- Sentencing -- Prison Rel easee Reoffender
Puni shnment Act is constitutional -- Question certified

THOVAS ADAMS, Appellant, v. STATE OF FLORI DA, Appel |l ee. 1st
District. Case No. 1D98-4840. Opinion filed March 23, 2000. An
appeal fromthe Crcuit Court for Duval County. Peter J.
Fryefield, Judge. Counsel: Nancy Daniels, Public Defender, and P
Dougl as Brinknmeyer, Assistant Public Defender, Tallahassee, for
Appel  ant. Robert A Butterworth, Attorney CGeneral, and Charnai ne
M M Ilsaps, Assistant Attorney Ceneral, Tallahassee, for

Appel | ee.

(PER CURI AM ) Appel lant was sentenced as a prison rel easee

reof fender, and he has rai sed several argunents that the Prison
Rel easee Reof fender Puni shnent Act, section 775.082(8), Florida
Statutes (1997), is unconstitutional. W have previously
addressed each of these challenges and found themto be w thout
merit. See Chambers v. State, 25 Fla. L. Wekly D387 (Fla. 1st
DCA Feb. 11, 2000). However, we certify the sanme question
previously certified in wWoods v. State, 740 So. 2d 20 (Fla. 1st
DCA), review granted, 740 So. 2d 529 (Fla. 1999).

AFFI RVED. (M NER, BENTON and BROMWNI NG JJ., CONCUR. )



I N THE SUPREME COURT OF FLORI DA

THOVAS ADAMS,
Petitioner,

V. CASE NO. SC00- 663

STATE OF FLORI DA,

Respondent .

N N N N N N N N N N N N

PETITIONER’S INITIAL BRIEF ON THE MERITS
PRELIMINARY STATEMENT
This case is before the Court on a certified question of

great public inportance. Jurisdiction arises under Art. V,
83(b)(4), Fla. Const., and Fla. R App. P. 9.030(a)(2) (A (v).
The issues are the constitutionality of 8775.082(8), Fla. Stat.
(1997), the Prison Rel easee Reoffender [PRR] Act, and whether the
trial court possessed and properly exercised that sentencing

di scretion.

A one-volunme record on appeal will be referred to as "I R "
foll owed by the appropriate page nunber in parentheses. This
brief is printed in 12 point Courier New Font and submtted on a
di sk. Attached hereto as an appendi x is the opinion of the | ower

tribunal, which has been reported as Adans v. State, 25 Fla. L

Weekly D758 (Fla. 1st DCA Mar. 23, 2000).

STATEMENT OF THE CASE AND FACTS

By information filed August 31, 1998, petitioner was charged



with felony battery (I R 6-7). On Septenber 24, 1998, petitioner
filed a notion to declare the prison release reoffender statute
unconstitutional (I R 9-35). On that date, the notion was denied
(I R36; 57-59). Petitioner entered a plea to the charge and
reserved the right to appeal the denial of the nmotion (I R 37-
38; 60-62). He did not contest his prior convictions, or that
he was rel eased from prison on Decenber 31, 1996 (I R 57-58).

Petitioner was adjudicated guilty and sentenced to five
years as a prison rel easee reoffender, and credit for 119 days
tinme served was granted (I R 39-45; 63). The sentencing
gui del i nes scoresheet called for a discretionary 13.3 nonth
state prison sentence (I R 45). On Decenber 9, 1998, a tinely
notice of appeal was filed (I R 50). The Public Defender of the
Second Judicial Crcuit was |later designated to represent him

On appeal, the First District issued an opinion rejecting
petitioner’s challenges to the Prison Rel easee Reoffender Act
based on separation of powers, the single-subject rule, cruel
and unusual punishnent, vagueness, due process, equal
protection, and ex post facto application. The district court
certified the sane question of public inportance as in Wods V.

State, 740 So. 2d 20 (Fla. 1st DCA 1999), rev. granted, 740 So.

2d 529 (Fla. 1999); Turner v. State, 745 So. 2d 351 (Fla. 1st

DCA 1999), rev. pending, Fla. S.C. No. 96,631; Chanbers v.

State, 25 Fla. L. Wekly D387 (Fla. 1st DCA Feb. 11, 2000), rev.



pending, Fla. S.Ct. No. SC00-416; and many ot her cases.

Appendi x.

Notice of Discretionary Review was tinely fil ed.



SUMMARY OF THE ARGUMENT

|. The PRR Act violates the separation of governnenta
powers conmanded by Art. |1, 83, Fla. Const. In granting the
power to apply the enhanced sentencing provisions to
prosecutors, and through prosecutors to victins of crinme, the
Legi sl ature has usurped the power to inpose crimnal sentences
constitutionally vested in the judiciary. The Act also offends
constitutional protections against |egislative |ogrolling,
agai nst cruel and/or unusual punishnent, against inpermssibly
vague | egi sl ation, against ex post facto application of the |aw,
and to due process and equal protection of the law. However, if
this court determnes that the trial court retains discretion to
i npose a sentence under the subsection on those who qualify, the
Act may w thstand constitutional scrutiny.

1. If the court finds that sentencing under the Act is
within the discretion of the trial court, then petitioner’s
sentence shoul d be vacated and the case remanded for the trial
court to exercise that discretion. The Second and Fourth
Districts have held that the PRR Act is not mandatory. The
parties and the sentencing judge in the instant case believed

the Act was mandatory.

ARGUMENT

I. AS CONSTRUED IN WOODS V. STATE, THE
ORIGINAL PRR ACT DELEGATES JUDICIAL

4



SENTENCING POWER TO THE STATE ATTORNEY, IN
VIOLATION OF THE SEPARATION OF POWERS CLAUSE
OF THE FLORIDA CONSTITUTION, AND ALSO
VIOLATES SEVERAL OTHER CONSTITUTIONAL
PROVISIONS.

THE CERTIFIED QUESTION

Florida s Constitution, Art. |1, 83, divides the powers of
state governnent into |egislative, executive, and judicial
branches and says that “No person bel onging to one branch shal
exerci se any powers appertaining to either of the other branches
unl ess expressly provided herein”. The original PRR Act, as
interpreted by the district court in Wods, violates that
provi si on because it delegates |egislative authority to
establish penalties for crinmes and judicial authority to inpose
sentences to the state attorney as an official of the executive
br anch.

The Act (now anended and designated as 8775.082(9), Fla.
Stat. (1999)) included in its original text the follow ng
rel evant portions:

(a)l. "Prison rel easee reoffender”
means any defendant who commits, or attenpts

to commt:

[ speci fied or described violent felonies]
*kkkk*kkhkkk*k

within 3 years of being released froma

state correctional facility operated by the

Department of Corrections or a private

vendor .

2. If the state attorney deternm nes that a

defendant is a prison rel easee reoffender as

defined in subparagraph 1., the state

attorney nay seek to have the court sentence

t he defendant as a prison rel easee




reof fender. Upon proof fromthe state
attorney that establishes by a preponderance
of the evidence that a defendant is a prison
rel easee reoffender as defined in this
section, such defendant is not eligible for
sentenci ng under the sentencing quidelines
and nust be sentenced as foll ows:

[ mndatory terns dependi ng on degree of
fel ony] (Enphasis added).

The followi ng portion of the Act describes the criteria for
exenpting persons fromthe otherwi se mandatory sentence:

(d)y1. It is the intent of the Legis-
| ature that of fenders previously rel eased
fromprison who neet the criteria in
paragraph (a) be punished to the fullest
extent of the |law and as provided in this
subsection, unless any of the foll ow ng
ci rcunst ances exi st:

a. The prosecuting attorney does not
have sufficient evidence to prove the
hi ghest charge avail abl e;

b. The testinony of a material wtness
cannot be obt ai ned,;

c. The victimdoes not want the
offender to receive the mandatory prison
sentence and provides a witten statenent to
that effect; or

d. O her extenuating circunstances
exi st which preclude the just prosecution of
the offender. (Enphasis added).

The state attorney has the discretion (my seek) to invoke
t he sentencing sanctions by evaluating subjective criteria; if
sought by the prosecutor, the court is required to (nust) inpose
t he maxi num sentence. The rejection of statutory exceptions by
the prosecutor divests the trial judge of any sentencing
di scretion. This unique delegation of discretion to the

executive branch displacing the sentencing power inherently



vested in the judicial branch conflicts with separation of
powers because, as will be shown, when sentencing discretion is
statutorily authorized, the judiciary nust have at |east a share
of that discretion.

The Act was uphel d agai nst a separation of powers chall enge
i n Whods because “Deci sions whether and how to prosecute one
accused of a crinme and whether to seek enhanced puni shnent
pursuant to law rest within the sphere of responsibility
relegated to the executive, and the state attorneys possess
conplete discretion wwth regard thereto.”

Since Florida s constitution expressly limts persons
bel ongi ng to one branch from exercising any powers of another

branch, see Askew v. Cross Key Waterways, 372 So. 2d 913, 924

(Fla. 1978), the question certified first requires
interpretation of what powers the Act allocates or denies to
whi ch branch.

The Wods court found no anbiguity requiring
interpretation, saying “the legislature’'s rather clearly
expressed intent was to renove substantially all sentencing
discretion fromtrial judges in cases where the prosecutor
el ects to seek enhanced sentencing pursuant to the Act and
proves the defendant’s eligibility.” Further, the district
court held that the discretion afforded by subparagraph (8)(d)L1.

“was intended to extend only to the prosecutor, and not to the



trial court.” TIbid.

The power at issue is choosing anbng sentencing options.
The district court acknow edged that in Florida “the plenary
power to prescribe the punishnment for crimnal offenses lies
with the legislature, not the courts.” TIbid. That analysis is
accurate but inconplete, because the legislature s plenary power
to prescribe punishnment disables not only the courts, but the
executive as well. Therein lies the flawin the Act.

To clarify the argunent here, it is not that the |egisla-
ture is prohibited fromenacting a mandatory or m ni num
mandatory sentence. Rather the argunent is that the |egislature
cannot delegate to the state attorney, through vague standards,

the discretion to choose both the charge and the penalty and

t hereby prohibit the court fromperformng its inherent judicial
function of inposing sentence.
Qobviously the legislature may |lawful ly enact mandatory

sentences. E.g., Omens v. State, 316 So. 2d 537 (Fla. 1975)

(Uphol di ng m ni mum mandat ory 25 year sentence for capital

felony); State v. Sesler, 386 So. 2d 293 (Fla. 2d DCA 1980)

(Legi slature was authorized to enact 3 year mandatory m ni mum
for possession of firearm.

By the sane token, there is no dispute that the state
attorney enjoys virtually unlimted discretion to nake charging

decisions. State v. Bloom 497 So. 2d 2 (Fla. 1986) (Under Art.




I1, 83, Fla. Const., the decision to charge and prosecute is an
executive responsibility; a court has no authority to hold pre-
trial that a capital case does not qualify for the death

penalty); Young v. State, 699 So. 2d 624 (Fla. 1997) (“[T]he

decision to prosecute a defendant as an habitual offender is a
prosecutorial function to be initiated at the prosecutor’s

di scretion and not by the court.”); State v. Jogan, 388 So. 2d

322 (Fla. 3d DCA 1980) (The decision to prosecute or nolle pros
pre-trial is vested solely in the state attorney).

The power to inpose sentence belongs to the judicial
branch. “[J]udges have traditionally had the discretion to
i npose any sentences within the maximumor mnimumlimts

prescribed by the legislature.” Smth v. State, 537 So. 2d 982,

985, 986 (Fla. 1989). Directly or by inplication, Florida
courts have held that sentencing discretion within limts set by
law is a judicial function that cannot be wholly del egated to

t he executive branch.

In State v. Benitez, 395 So. 2d 514 (Fla. 1981), this Court

reviewed a drug trafficking statute providing severe mandatory
m ni mum sentences but with an escape valve permtting the court
to reduce or suspend a sentence if the state attorney initiated
a request for |eniency based on the defendant’s cooperation with
| aw enforcenment. The defendants contended that the | aw “usurps

the sentencing function fromthe judiciary and assigns it to the



executive branch, since [its] benefits ... are triggered by the
initiative of the state attorney.” 1Id. at 519. Rejecting that
argunent and finding the statute did not encroach on judicial
power this Court relied on the fact that the ultimate sentencing
decision was still in the hands of the judge.

This Court assuned, therefore, that had the statute dives-
ted the court of the “final discretion” to inpose sentence it
woul d have vi ol ated separation of powers, an inplicit recogni-
tion that sentencing is an inherent function of the courts.

This Court nade an identical assunption when the habitual
of fender | aw was attacked on separation of powers grounds in

Seabrook v. State, 629 So. 2d 129, 130 (Fla. 1993), saying that

the trial judge had the discretion not to sentence a defendant
as a habitual felony offender.

The Third DCA held the same view regardi ng the mandatory
sentencing provisions of the violent career crimnal act, saying
that it did not violate separation of powers because the trial
judge retained discretion to find that such sentenci ng was not

necessary for protection of the public. State v. Myers, 708 So.

2d 661 (Fla. 3d DCA 1998). In the sane vein, the First DCA said
in London v. State, 623 So. 2d 527, 528 (Fla. 1st DCA 1993),

that “[a]lthough the state attorney may suggest that a defendant
be classified as a habitual offender, only the judiciary decides

whet her to classify and sentence the defendant as a habitual

10



of f ender.”

The foundation for judicial, as opposed to executive,
discretion in sentencing was well described by Justice Scalia,
albeit in a dissenting opinion:

Trial judges could be given the power to determ ne
what factors justify a greater or | esser sentence
within the statutorily prescribed limts because that
was ancillary to their exercise of the judicial power
of pronounci ng sentence upon individual defendants.
(Enphasi s added).

Mstretta v. United States, 488 U S. 361, 417-418 (1989)

(Scalia, J., dissenting).

By passing the Act the legislature crossed the line
di viding the executive fromthe judiciary. By virtue of the
di scretion inproperly given to the state attorney, the courts
are left wthout a voice at sentencing. This court is
authorized to renedy that excl usion.

In Wal ker v. Bentley, 678 So. 2d 1265 (Fla. 1996), this

Court nullified legislation that took away the circuit court’s
power to punish indirect crimnal contenpt involving donestic
viol ence injunctions. In |anguage which applies here the court
said that any |egislation which “purports to do away with the

i nherent power of contenpt directly affects a separate and

di stinct function of the judicial branch, and, as such, violates
the separation of powers doctrine....” Id. at 1267. Sentencing,
i ke contenpt, is a “separate and district function of the

judicial branch” and shoul d be accorded the sane protection.

11



Aut hority to performjudicial functions cannot be

delegated. In re Alkire's Estate, 198 So. 475, 482, 144 Fl a.

606, 623, (1940). More specifically, the legislature has no
authority to delegate to the executive branch an inherent

judicial power. Accord, Gough v. State ex rel. Sauls, 55 So. 2d

111, 116 (Fla. 1951) (The |legislature was w thout authority to
confer on the Avon Park Cty Council the judicial power to
determne the legality or validity of votes cast in a nunicipa
el ection).

Applying that principle here, as construed in Wods, the
Act wrongly assigns to the state attorney the sole authority to
make factual findings regarding exenptions which thereafter
deprive a court of sentencing discretion. Stated differently,
the legislature exceeded its authority by giving the executive
branch excl usive control of decisions inherent in the judicial
br anch.

According to Wods, the Act limts the trial court to a
m nisterial determ nation whether a qualifying substantive | aw
has been violated (after trial or plea) and whether the offense
was conmmtted within 3 years of release froma state
correctional institution. Beyond that, the Act is said to bind
the court to the choice made by the state attorney. Wile the
| egi sl ature coul d have inposed a mandatory prison term as it

did with firearns or capital felonies, or left the final

12



decision to the court, as wth habitual offender and career
crimnal laws, the Act unconstitutionally gave the state
attorney the special discretion to strip the court of its

i nherent power to sentence. That feature, as far as petitioner
has di scovered, distinguishes the Act fromall other sentencing

schenmes in Florida. Accord, Lookadoo v. State, 737 So. 2d 637,

638 (Fla. 5th DCA 1999) (Sharp, J., dissenting).

Interestingly, the preanble to the Act? gives no hint of
exceptions and seem ngly portends nandatory sentences for al
rel easee of fenders:

WHEREAS, the Legislature finds that the best
deterrent to prevent prison releasees fromcommtting
future crimes is to require that any rel easee who
commits new serious felonies nust be sentenced to the
maxi rumterm of incarceration allowed by |[aw, and nust
serve 100 percent of the court-inposed sentence ...
(Enmphasi s added.)

The text of the Act, however, transfers the punishing
power to the prosecutor who is able to select both the charge
and the sentence. The Act properly allows the prosecutor to
deci de what charge to file but goes further by granting the
prosecutor additional authority; to require the judge to inpose
a fixed sentence regardl ess of exceptions provided in the | aw
because only the prosecutor nay determine if those exceptions
shoul d be appli ed.

The doubl e discretion given the prosecutor to choose both

2Ch. 97-239, Laws of Fla.

13



the of fense and the sentence whil e renoving any sentenci ng

di scretion fromthe court is novel. This Court in Young V.
State, supra, enphasized that chargi ng and sentencing are
separate powers pertaining to separate branches and by anal ogy
applies here to prohibit the prosecutor from exercising both of
t hose powers.

But in contrast with Florida's traditional demarcation of
executive and judicial spheres, by enpowering only the
prosecutor to apply vague exceptions and thereby oust the judge
fromthe adjudicatory role, the legislature (1) defaulted on its
non- del egabl e obligation to determ ne the puni shment for crines,
(2) delegated that duty to the prosecutor (executive branch)
wi thout intelligible standards, and (3) deprived the judiciary
of its traditional power to determ ne sentences when discretion
is allowed. These options fuse in the executive branch both the
| egi sl ative and judicial powers, violating separation of powers.

By conpari son, other sentencing schenes either (1) |egisla-
tively fix a mandatory penalty, such as life for sexual battery
on a child less than 12, or 3 years mandatory for possessing a
firearm (2) allow the prosecutor to file a notice of enhance-
ment, such as habitual offender, while recognizing the court’s
discretion to find that such sentence is not necessary for the
protection of the public, or (3) afford the court a w der range

of options, such as determi ning the sentence w thin guidelines,

14



or even departing fromthem based on sufficient reasons.

In the first exanple, the prosecutor’s decision to charge
the of fense requires the court, upon conviction, to inpose the
| egi slatively mandat ed sentence. The prosecutor sinply exercises
the discretion inherent in making charging decisions and is
legislatively limted only by the el ements of the offense. The
prosecut or does not, however, have any special discretion
regardi ng the sentence because it has been determ ned by the
| egislature. The court’s sentencing authority is not abrogated,;
the sentence is the result of |egislative, not executive,
action.

In the second exanple, the prosecutor is given discretion
to influence the sentence perhaps nore overtly by seeking
enhanced penalties under various recidivist |aws such as
habi tual [or habitual violent] offender and career crim nal
acts. That discretion does not interfere wwth the judici al
power, because the court retains the ultimte sentencing
decision. This court said retention of that final sentencing
authority nmade it possible to uphold those | aws agai nst
separation of powers challenges, inplying that w thout such
authority separation of powers would be violated. E.g., State

v. Benitez, supra, 395 So. 2d at 519; Seabrook v. State, supra,

629 So. 2d at 130.

In the third exanple the court enjoys a broader range of
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sentenci ng options provided by the |egislature under the
sentencing guidelines or the Cri mnal Punishnment Code. The
prosecutor again influences the sentencing decision by choosing
the charges and by advocating in open court for a particular
sentence. But no special prosecutorial discretion exists beyond
what is inherent in making the charging decisions and the court
ultimately determ nes the sentence.

Unli ke and beyond any of the foregoi ng nethods, the Act
bestows on the executive the power to determ ne both the charge
and the sentence. While that may appear indistinguishable from
the discretion allowed under the first exanple, there is a
significant difference. A true mandatory sentence flows from
the prosecutor’s inherent discretion to select the charge,
coupled with the legislature’s fixing of the penalty. But the
Act allows the executive to junp the fence into the court’s yard
by eval uating and deci ding enunerated factors, including the
w shes of the victimand undefined extenuating circunstances,
before filing or withholding a notice; either decision binds the
court. Thus it is not just that the conviction for a specie of
crime results in an automatic sentence; it is the conviction
plus a notice which the prosecutor has discretion to file that
determines the sentence, to the exclusion of any say-so by the
judiciary.

Unl i ke mandat ory sentences, noreover, not every person
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convicted of a qualifying offense will receive the Act’s
mandatory sentence. Only when the prosecutor exercises the
discretion to file a notice will a given offense qualify for
mandat ory sentencing. That neans neither the | egislature nor
the courts have the sentencing power. It is in the hands of the
prosecutor who can w eld both the executive branch authority of
deci ding on the charges and the legislative/judicial authority
of directly determ ning the sentence.

The concern with separation of powers goes even further.
In expressing its preference for the maxi mnum puni shnment unl ess
the victimsubmts a witten statenent in opposition, the
Legi sl ature has given the victi munconstitutional sentencing
power in subsection 775.082(8)(d)1.c. The Fifth DCA recogni zed

this as a due process concern in Speed v. State, 732 So. 2d 17,

19 n.4 (Fla. 5th DCA 1999). The district court in Turner v.

State, supra, shared the concern but, as to the due process

claim construed the provision as nerely expressing intent that
the prosecutor consider the victims w shes. Turner, supra.
Moreover, as to the separation of powers concern, the court
poi nted out that victins are not part of any branch of
gover nnent .

The petitioner believes that in directing the prosecutor to
obtain a witten statenent fromthe victim the Legislature was

doing nore than expressing an opinion. Had it nerely w shed the
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prosecutor to take the victim s wi shes into consideration, it
woul d not have required a witten statenent. |In fact, the 1999
Legi sl ature softened the | anguage of this provision, to express
an intent that the prosecutor consider “whether the victim
recommends that the offender be sentenced as provided in this
subsection.” Ch. 99-188, § 2, Laws of Fla. However, under the
version of the statute in effect at the tinme of this offense,
the “absolute veto” perceived by the court in Speed was real,
and not nerely advisory. Finally, while it is true that victins
are not nenbers of any branch of governnment, neither are they
menbers of a branch of governnent. Art. 11, 83, Fla. Const.
provi des that the powers of governnent shall be divided into
| egi sl ative, executive and judicial. In giving power inherent
to the judicial or executive branches to victins, the
Legi slature has violated Art. 11, 83.

The Act therefore violates separation of powers by giving
t he executive branch, and persons belonging to no branch of
governnment, the discretion to determne the sentence to be
i nposed. This power cannot be given by the |egislature to any
branch but the judiciary.

I n an anal ogous situation, this Court held that the |egis-
| ature could not delegate its constitutional duty to appropriate
funds by authorizing the Adm nistration Comm ssion to require

each state agency to reduce the amounts previously allocated for
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their operating budgets. Chiles v. Children A, B, C D, E, and

F, 589 So. 2d 260, 267-268 (Fla. 1991).

I n maki ng chargi ng deci sions prosecutors may invoke statu-
tory provisions carrying differing penalties for the sanme crim -
nal conduct. Selecting fromanong several statutes in bringing
charges differs qualitatively fromthe authority which the Act
confers, to apply statutory sentencing standards.

That distinction explains the rationale of the Second DCA

which held in State v. Cotton, 728 So. 2d 251 (Fla. 2nd DCA

1998), rev. granted, 737 So. 2d 551 (Fla. 1999), that the

di spositional decisions called for in the Act nore closely
resenble those traditionally nmade by courts than by prosecutors,
and that absent clearer legislative intent to displace that
sentencing authority, the courts retained that power:

We conclude that the applicability of the
exceptions set out in subsection (d)
involves a fact-finding function. W hold
that the trial court, not the prosecutor,
has the responsibility to determ ne the
facts and to exercise the discretion
permtted by the statute. Historically,
fact-finding and discretion in sentencing
have been the prerogative of the trial
court. Had the |egislature wi shed to
transfer this exercise of judgenent to the
office of the state attorney, it would have
done so in unequivocal terns.

Id. at 252.

The Fourth District in State v. Wse, 744 So. 2d 1035 (Fl a.

4t h DCA 1999), rev. granted, 741 So. 2d 1137 (Fla. 1999), also
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rejected the state’s argunent that the Act gave discretion to
t he prosecutor but not the court:
The function of the state attorney is to
prosecute and upon conviction seek an
appropriate penalty or sentence. It is the
function of the trial court to determ ne the
penalty or sentence to be inposed.
Id., 744 So. 2d at 1037.

Further, in Wse the court said the statute was not “a
nodel of clarity” and, being susceptible to differing construc-
tions, it should be construed “nost favorably to the accused.”
Ibid.® Indeed the statutory criteria are befuddling. Subsec-
tion (8)(d) nuddies the water with a series of exceptions
preceded by this preanble:

It is the intent of the Legislature that
offenders ... who neet the criteria in
paragraph (a) be punished to the fullest
extent of the |law and as provided in this
subsection, unless any of the foll ow ng
ci rcunst ances exi st:

The first two exceptions® relate to the prosecutor’s inabi-
lity to prove the charge due to | ack of evidence or unavail abil -

ity of a material witness. These “exceptions” are |largely

®1In wise and Cotton the state appeal ed when trial judges
applied the subsection 775.082(8)(d)1.c. exceptions because of
victims witten statenents that they did not want the penalty
i nposed.

“a. The prosecuting attorney does not have sufficient
evi dence to prove the highest charge avail abl e;
b. The testinony of a material w tness cannot be obtai ned;
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meani ngl ess because w thout evidence or w tnesses the charge
coul d not be brought in the first place. That is, how could the
state attorney file charges wi thout having a good faith belief

t hat evi dence and w tnesses were avail abl e?

The next two exceptions® are neither neaningl ess nor
properly within the domain of the state attorney. As the Second
DCA said in Cotton, they are usually factors decided by a judge
at sentencing. The “c” exception for victins’ w shes are
rel evant to sentencing but are neither dispositive nor binding

on the judge. Banks v. State, 732 So. 2d 1065 (Fla. 1999). The

Act does not evince clear legislative intent to deprive the court
of the authority to take that factor into account.

The “d” exception is a traditional sentencing factor, com ng
under the general heading of allocution. True, the Act speaks of
extenuating circunstances which preclude “just prosecution” of
the of fender, but that criterion is always available to a prose-
cutor, who has total filing discretion. It seens, however,
intended to invest the state attorney with the power not only to
make the chargi ng decision, but the sentencing decision as well.
“Qt her extenuating circunstances” is anything but precise and

of fers a generous escape hatch fromthe previously expressed in-

c. The victimdoes not want the offender to receive the
mandatory prison sentence and provides a witten
statenent to that effect; or

d. Oher extenuating circunstances exist which preclude
the just prosecution of the offender.
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tent to punish each offender to the “fullest extent of the |aw'.
Ironically, it was the court’s power to find that it was not

necessary for the protection of the public to inpose habitual

of fender sentencing that saved that and simlar recidivist |aws

from bei ng struck down as separation of powers violations.

Seabrook v. State, supra, 629 So. 2d 129 at 130; See, State V.

Hudson, 698 So. 2d 831, 833 (Fla. 1997). That sanme power, to
exenpt a person fromthe otherw se mandat ory puni shment under the
Act, is given solely to the state attorney, and w thdrawn from
the court. The First District in Wods held that “the |egisla-
ture’s rather clearly expressed intent was to renove substan-
tially all sentencing discretion fromtrial judges in cases where
the prosecutor elects to seek sentencing pursuant to the Act.”
The court admtted “find[ing] sonmewhat troubling |anguage in
prior Florida decisions suggesting that depriving the courts of
all discretion in sentencing mght violate the separation of
powers cl ause”.

The First District’s analysis m ssed the distinction between
mandatory sentences in which neither the state attorney nor the
court has discretion upon conviction, and other types of sen-
tences in which the otherw se mandatory sentence can be avoi ded
t hrough the exercise of discretion. The Act falls into the
|atter category but the district court here treated it as if it

were in the mandatory category, which it is not. The point is
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t hat when discretion as to penalty (not the charge) is permtted,
the | egislature cannot delegate all that discretion to the
prosecutor, leaving the court’s only role to rubber stanp the
state attorney’s sentencing choice. As this Court held in
Benitez, sone participation in sentencing by the state is
permtted, but not to the total exclusion of the judiciary.

Thus it cones down to the unilateral and unrevi ewabl e

deci sion of the prosecutor to inpose or withhold the punishnment

incident to conviction. |[If the Act nmeans that the prosecutor and
not the court determ nes whether the defendant will *“be punished

to the fullest extent of the law,” the sentencing authority has
been del egated to the executive branch in violation of separation
of powers. If, however, the court may consider the statutory
exceptions, nost particularly the victims wshes and *“exten-
uating circunstances”, there has been no unlawful del egation.

But as interpreted by the First District the Act violates
t he Separation of Powers Clause. As in the past, this court can
find that the Legislature intended “may” instead of “nust” when
describing the trial court’s authority. Since it is preferable
to save a statue whenever possible, the nore prudent course would
be to interpret the legislative intent as not foreclosing
judicial sentencing discretion.

Construing “must” as “may” is a legitimte curative for

| egislation that invades judicial territory. In Sinmmons v.
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State, 36 So. 2d 207 (Fla. 1948), a statute provided that trial
judges “nust” instruct juries on the penalties for the offense
being tried. This Court held that jury instructions are based on
the evidence as determ ned by the courts. Since juries do not
determ ne sentences, the |legislature could not require that they
be instructed on penalties. The court held, therefore, that “the
statute in question nust be interpreted as being nerely direc-
tory, and not mandatory.” 36 So. 2d at 209. O herw se the
statute woul d have been “such an invasion of the province of the
judiciary as cannot be tolerated without a surrender of its

i ndependence under the constitution.” 1d. at 208.

In Wal ker v. Bentley, supra, 678 So. 2d at 1267, this Court

saved an ot herw se unconstitutional statute, by interpreting the

word “shall” as directory only. See also, Burdick v. State, 594

So. 2d 267 (Fla. 1992) (construing “shall” in habitual offender
statute to be discretionary rather than mandatory); State v.

Brown, 530 So. 2d 51 (Fla. 1988) (Sane); State v. Hudson, supra,

698 So. 2d at 833 (“Clearly a court has discretion to choose
whet her a defendant will be sentenced as an habitual felony
offender ....[We conclude that the court’s sentencing discretion
extends to determ ning whether to inpose a mandatory m ni num
term?”).

OTHER CONSTITUTIONAL VIOLATIONS

In addition to its decision on separation of powers,

24



di scussed above, the district court rejected petitioner’s
addi tional constitutional clains that the Act violates the
singl e-subject rule, that it constitutes cruel and unusual
puni shment, that it violates equal protection because it does not
bear a rational relationship to legislative intent, that it is an
i nperm ssible ex post facto law, that it violates due process
because it gives the victimdiscretion over sentencing, because
it is void for vagueness and because it invites arbitrary
application. The petitioner address each of these concerns
her ei n.

This is consistent with this Court’s recent decision in

Heggs v. State, 25 Fla. L. Wekly S137 (Fla. Feb. 17, 2000),

where a constitutional single subject attack was not made on the
trial level, but was addressed by the Second District. This
Court held such a procedure was proper, because Heggs' chall enge
inplicated “a fundanental due process liberty interest.” 25 Fla.
L. Weekly at 138. This was because Heggs’ sentence under the
faul ty 1995 gui deli nes woul d have been greater than his sentence
under the existing 1994 gui del i nes.

Here, petitioner’s five year mandatory m ni mum sentence
under the PRR Act, being nore severe than he woul d have ot herw se
received, inplicates “a fundanmental due process liberty
interest,” so he is permtted to raise all issues.

Moreover, in Nelson v. State, 719 So. 2d 1230 (Fla. 1st DCA
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1998); and Bain v. State, 730 So. 2d 296 (Fla. 2nd DCA 1999) (en

banc), the courts held that a sentence not authorized by statute
constitutes fundanental error and may be raised for the first
time on appeal .
Single Subject Requirement
Art. 111, 86, Fla. Const., provides:
Every | aw shall enbrace but one subject and

matter properly connected therewith, and the

subj ect shall be briefly expressed in the title.
The legislation challenged in this case was passed as ch. 97-239,
Laws of Fla. It becanme |aw wi thout the signature of the Governor
on May 30, 1997. Chapter 97-239 created the PRR Act and was
pl aced in 8775.082(8), Fla. Stat. (1997). The new | aw anended or
created 88944. 705, 947.141, 948.06, 948.01, and 958.14, Fl a.
Stat. (1997). These provisions concern matters rangi ng from
whet her a yout hful offender shall be conmtted to the custody of
the departnent, to when a court nmay place a defendant on
probation or in community control if the person is a substance
abuser. See 88948.01 and 958. 14, Fla. Stat. (1997). O her
matters included expanding the category of persons authorized to
arrest a probationer or person on comrunity control for
violation. See 8948.06, Fla. Stat. (1997).

The only portion of the legislation that relates to the sane
subject matter as sentencing prison rel easee reoffenders is

8944. 705, Fla. Stat. (1997), requiring the Departnent O
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Corrections to notify every inmate of the provisions relating to
sentencing if the Act is violated within three years of rel ease.
None of the other subjects in the Act is reasonably connected or
related and not part of a single subject.

In Bunnell v. State, 453 So. 2d 808 (Fla. 1994), this Court

struck an act for containing two subjects. The Court, citing

Kirkland v. Phillips, 106 So. 2d 909 (Fla. 1959), noted that one

pur pose of the constitutional requirenment was to give fair notice
concerning the nature and substance of the |egislation. However,
even if the title of the Act gives fair notice, as did the

| egislation in Bunnell, another requirenent is to allow
intelligent |awraking and to prevent log-rolling of |egislation.

State ex. Rel. Landis v. Thonpson, 120 Fla. 860, 163 So. 270

(1935) and Wllianms v. State, 100 Fla. 1054, 132 So. 186 (1930).

Legi slation that violates the single subject rule can becone a
cloak within which dissimlar |egislation may be passed w t hout
being fairly debated or considered on its own nerits. State v.
Lee, 356 So. 2d 276 (Fla. 1978).

Burch v. State, 558 So. 2d 1 (Fla. 1990), does not apply

because, al though conplex, the |egislation there was designed to
conbat crinme through fighting noney | aundering and providi ng
education prograns to foster safer nei ghborhoods. The neans by
whi ch this subject was acconplished invol ved amendnents to

several statutes, which by itself does not violate the single
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subject rule. Id.

Ch. 97-239, Laws of Fla., not only creates the Act, it also
anends 8948.06, Fla. Stat. (1997), to allow “any | aw enforcenent
officer who is aware of the probationary or community contro
status of [a] probationer or offender in conmmunity control” to
arrest said person and return himor her to the court granting
such probation or community control. This provision has no
| ogi cal connection to the creation of the Act, and, therefore,
viol ates the single subject requirenent.

An act may be as broad as the | egislature chooses provided
the matters included in the act have a natural or |ogical

connections. Chenoweth v. Kenp, 396 So. 2d 1122 (Fla. 1981).

See also State v. Johnson, 616 So. 2d 1 (Fla. 1993)(chapter |aw

creating the habitual offender statute violated single subject
requirenent). Providing any | aw enforcenent officer who is aware
that a person is on community control or probation may arrest
t hat person has nothing to do with the purpose of the Act.
Chapter 97-239, therefore, violates the single subject
requi renent and this issue remains ripe until the 1999 bienni al
adoption of the Florida Statutes. Id.

The statute at bar, although |ess conprehensive in total
scope as the one approved in Burch, is broader in its subject.
It violates the single subject rule because the provisions

dealing with probation violation, arrest of violators, and
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forfeiting of gain time for violations of controlled rel ease are
matters that are not reasonably related to a specific mandatory
puni shent provision for persons convicted of certain crines
within three years of release fromprison. |If the single subject
rule neans only that “crinme” is a subject, then the |egislation
can pass review, but that is not the rationale utilized by the
suprene court in considering whether acts of the |egislature
conply. The proper manner to review the statute is to consider
t he purpose of the various provisions, the neans provided to
acconplish those goals, and then the conclusion is apparent that
several subjects are contained in the |egislation.

The session law at issue here is in violation of the single
subject rule, just as the one which created the violent career
crimnal penalty violated the single subject rule.

In State v. Thonpson, 25 Fla. L. Wekly S1 (Fla. Dec. 22,

1999), this Court held that the session | aw which created the
viol ent career crimnal sentencing schene, Ch. 95-182, Laws of
Fla., was unconstitutional as a violation of the single subject
rul e, because it conbined the creation of the career crimnal
sentencing scheme with civil remedies for victins of donmestic
vi ol ence.

Li kewi se, in Heqggs v. State, supra, this Court invalidated

on single subject grounds certain anendnents to the sentencing

gui del i nes which were contained in the same session |law, ch. 95-
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184, Laws of Fla., as provisions dealing with domestic violence.
The situation is simlar to that which occurred when the
1989 | egi sl ature anended the habitual violent offender statute in
the sane session law with statutes concerning the repossession of
personal property. The courts held that 1989 session | aw

violated the single subject rule. Johnson v. State, 589 So. 2d

1370 (Fla. 1st DCA 1991), approved 616 So. 2d 1 (Fla. 1993);

C aybourne v. State, 600 So. 2d 516 (Fla. 1st DCA 1992), approved

616 So. 2d 5 (Fla. 1993); and Garrison v. State, 607 So. 2d 473

(Fla. 1st DCA 1992), approved 616 So. 2d 993 (Fla. 1993).
Cruel And/Or Unusual Punishment

The Ei ghth Amendnment to the U S. Constitution forbids the
inposition of a sentence that is cruel and unusual. Under Art.
|, 817, Fla. Const., no punishnment that is cruel or unusual is
permtted. The prohibitions against cruel and/or unusual
puni shnment nmean that neither barbaric punishments nor sentences
that are disproportionate to the crime conmtted nmay be inposed.

Solemv. Helm 463 U S. 277 (1983). 1In Solem the Suprene Court

stated that the principle of punishnment proportionality is deeply
rooted in common |aw jurisprudence, and has been recogni zed by
the Court for alnost a century. Proportionality applies not only
to the death penalty, but also to bail, fines, other punishnents
and prison sentences. Thus, as a matter of principle, a crimnal

sentence nust be proportionate to the crinme for which the defen-
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dant has been convicted. No penalty, even inposed within the
limts of a legislative schene, is per se constitutional as a
single day in prison could be unconstitutional under sone
ci rcunst ances.

In Florida, the Solem proportionality principles as to the
federal constitution are the m ninmum standard for interpreting

the state’s cruel or unusual punishnent clause. Hale v. State,

630 So. 2d 521 (Fla. 1993). Proportionality reviewis also

appropriate under Art. |, 817, Fla. Const. WlIllians v. State,

630 So. 2d 534 (Fla. 1993).

The Act violates the proportionality concepts of the cruel
or unusual punishnent clause by the manner in which defendants
are punished as prison rel easee reoffenders. The Act draws a
di stinction between defendants who commt a new offense after
rel ease fromprison, and those who have not been to prison or who
were released nore than three years previously. The Act al so
draws no distinctions anong the prior felony offenders for which
the target popul ation was incarcerated. The Act therefore
di sproportionately punishes a new offense based on one’ s status
of having been to prison previously without regard to the nature
of the prior offense. For exanple, an individual who commts an
enunerated felony one day after release froma county jail sen-
tence for aggravated battery is not subject to the enhanced

sentence of the Act. However, a person who conmts the sane
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of fense and who had been released fromprison within three years
after serving a thirteen nonth sentence for an offense such as
possessi on of cannabis or issuing a worthless check nust be sen-
tenced to the maxi num sentence as a prison rel easee reoffender.
The sentences inposed upon simlar defendants who commit

i dentical offenses are disproportionate because the enhanced
sentence i s i nposed based upon the arbitrary classification of
being a prison releasee without regard to the nature of the prior
of f ense.

The Act is also disproportionate fromthe perspective of the
def endant who conmts an enunerated offense exactly three years
after a prison release, as contrasted to anot her defendant with
the sane record who commts the sanme offense three years and one
day after release. The arbitrary tine limtations of the Act
al so render it disproportionate.

The Act also violates the cruel and/or unusual punishnent
cl auses of the state and federal constitutions by the |egislative
enpowering of victinse to determ ne sentences. As noted above,
the Act permts the victimto nmandate the inposition of the
mandat ory maxi mum penalty by the sinple act of refusing to put a
statenment in witing that the victimdoes not desire the
i nposition of the penalty. The Legislature has given victins
real power rather than nerely expressed a preference that the

victims wi shes be considered. The victimcan therefore
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affirmatively determ ne the sentencing outconme or can determ ne
the sentence by sinply failing to act. 1In fact, the State
Attorney could determ ne the sentence by failing to contact a
victimor failing to advise the victimof the right to request
| ess than the mandatory sentence. Further, should a victim
becone unavail abl e subsequent to a plea or trial (through a
ci rcunst ance unconnected to the defendant’s crim nal agency), the
def endant woul d be subject to the maxi num sentence despite the
victims wishes if those wi shes had not previously been reduced
to witing.

As such, the statute falls squarely wthin the warning of

Justice Douglas in Furman v. Ceorgia, 408 U S. 238 (1972); that:

Yet our task is not restricted to an
effort to divine what notives inpelled these
death penalties. Rather, we deal with a
system of | aw and of justice that |eaves to
the uncontrolled discretion of judges or
juries the determ nati on whet her defendants
commtting these crimes should die or be
i npri soned. Under these | aws no standards
govern the selection of the penalty. People
live or die, dependent on the whimof one
man or of 12.

1d. at 253 (Dougl as, concurring).

Al though the statute at issue here is not a capital senten-
cing schenme, it does |leave the ultimte sentencing decision to
the whimof the victim Justice Stewart added his concurrence
that the death penalty could not be inposed “...under |egal

systens that permt this unique penalty to be so wantonly and
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freakishly inposed.” 1d. at 310 (Stewart, concurring). Wthout
any statutory guidance or control of victimdecision making, the
Act establishes a wanton and freaki sh sentencing statute by
vesting sole discretion in the victim |If the prohibitions
agai nst cruel and/or unusual punishnment nean anythi ng, they nean
t hat vengeance is not a perm ssible goal of punishnent.

By vesting sole authority in the victimto determ ne whet her
t he maxi num sentence shoul d be i nposed, the Act is unconstitu-
tional as it attenpts to renove the protective insulation of the
cruel and/or unusual punishnment cl auses.

Vagueness

The doctrine of vagueness is separate and distinct from
overbreadth as the vagueness doctrine has a broader application,
since it was designed to ensure conpliance with due process.

Sout heastern Fi sheries Association, Inc. v. Departnent of Natural

Resources, 453 So. 2d 1351 (Fla. 1984). In short, alawis void
for vagueness when, because of its inprecision, the lawfails to
gi ve adequate notice to prohibited conduct and thus invites

arbitrary and discrimnatory enforcenent. Wche v. State, 619

So. 2d 231 (Fla. 1993).

The Act fails to define the terns “sufficient evidence,”
“material witness,” the degree of materiality required,
“extenuating circunstances,” and “just prosecution.” The

| egislative failure to define these terns renders the Act



unconstitutionally vague because the Act does not give any
gui dance as to the neaning of these ternms or their applicability
to any individual case. It is inpossible for a person of
ordinary intelligence to read the statute and understand how t he
| egi sl ature intended these terns to apply to any particul ar
defendant. Therefore, the Act is unconstitutional since it not
only invites, but seemingly requires arbitrary and discrimnatory
enf or cenment .
Due Process
Substantive due process is a restriction upon the manner in

whi ch a penal code can be enforced. Rochin v. California, 342

U S 165 (1952). The test is, “...whether the statute bears a
reasonable relation to a permssible legislative objective and is

not discrimnatory, arbitrary or oppressive.” Lasky v. State

Farm | nsurance Conpany, 296 So. 2d 9, 15 (Fla. 1974).

The Act violates state and federal guarantees of due process
in a nunber of ways. First, as discussed above, the Act invites
discrimnatory and arbitrary application by the state attorney.
In the absence of judicial discretion, the state attorney has the
sole authority to determ ne the application of the act to any
def endant .

Second, the state attorney has sole power to define the
exclusionary terns of “sufficient evidence,” “material w tness,”

“extenuating circunstances.” and “just prosecution.” Since there
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is no definition of those ternms, the prosecutor has the power to
selectively define themin relation to any particular case and to
arbitrarily apply or not apply any factor to any particul ar
defendant. Lacking statutory gui dance as to the proper
application of these exclusionary factors and the total absence
of judicial participation in the sentencing process, the
application or non-application of the Act to any particul ar
defendant is left to the whimand caprice of the prosecutor.
Third, the victimhas the power to decide that the Act wll
not apply to any particul ar defendant by providing a witten
statenent that the maxi num sentence not be sought.
Arbitrariness, discrimnation, oppression, and | ack of fairness
can hardly be better defined than by the enactnent of a statutory
sentenci ng schene where the victimdeterm nes the sentence.
Fourth, the statute is inherently arbitrary by the manner in
whi ch the Act declares a defendant to be subject to the maxi num
penalty provided by law. Assum ng the existence of two
defendants with the sanme or simlar prior records who commt the
same or simlar new enunerated felonies, there is an apparent
| ack of rationality in sentencing one defendant to the maxi mum
sentence and the other to a guidelines sentence sinply because
one went to prison for a year and a day and the other went to
jail for a year.

Simlarly, the same |lack of rationality exists where one
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def endant conmmts the new offense exactly three years after
rel ease fromprison, and the other commts an offense three years
and a day after release. Because there is not a material or
rational difference in those scenarios, and one defendant
receives the maxi mum sentence and the other a guidelines
sentence, the statutory sentencing schene is arbitrary,
capricious, irrational, and discrimnatory.

Fifth, the Act does not bear a reasonable relation to a
perm ssible | egislative objective. 1In enacting this statute the
| egislature said, in pertinent part, as foll ows:

WHEREAS, recent court decisions have
mandat ed the early release of violent felony
offenders and

* * * * * *

WHEREAS, the people of this state and
the mllions of people who visit our state
deserve public safety and protection from
violent felony offenders who have previously
been sentenced to prison and who continue to
prey on society by reoffending....

Ch. 97-239, Laws of Fla. (enphasis supplied).

It is clear that the legislature attenpted to draft |egis-
| ati on enhancing the penalties for previous violent felony
offenders Who reof fend and continue to prey on society. In fact,
the list of felonies to which the maxi num sentence applies is
limted to violent felonies. Despite the apparent |egislative
goal of enhanced puni shnent for violent felony offenders who are
rel eased and commt new violent offenses, the actual operation of

the statute is to apply to any offender who has served a prison
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sentence for any offense and who comm ts an enunerated offense
within three years of release. The Act does not rationally
relate to the stated | egislative purpose and reaches far beyond
the intent of the |egislature.

The district court in this case shared the concern but
construed the provision as nerely expressing intent that the

prosecutor consider the victims wishes. Turner v. State, supra.

The petitioner believes that in directing the prosecutor to
obtain a witten statenent fromthe victim the Legislature was
doi ng nore than expressing an opinion. Had it nerely w shed the
prosecutor to take the victim s wi shes into consideration, it
woul d not have required a witten statenent. |In fact, the 1999
Legi sl ature softened the | anguage of this provision, to express
an intent that the prosecutor consider “whether the victim
recommends that the offender be sentenced as provided in this
subsection.” Ch. 99-188, 8§82, Laws of Fla. However, under the
version of the statute in effect at the tine of this offense, the
“absol ute veto” perceived by the court in Speed, supra, was real
and not nerely advisory. This grant of power to victins deprives
of fenders of substantive due process of |aw under the Fifth and
Fourteenth Anmendnents, U.S. Const., and Art. |, 89, Fla. Const.
Equal Protection
The standard by which a statutory classification is exam ned

to determ ne whether a classification satisfies the equal
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protection clause is whether the classification is based upon
sone difference bearing a reasonable relation to the object of

the legislation. Soverino v. State, 356 So. 2d 269 (Fla. 1978).

As di scussed above under Due Process, the Act does not bear a
rational relationship to the avowed | egislative goal. The
| egislative intent was to provide for the inposition of enhanced
sent ences upon violent felony offenders who have been rel eased
early fromprison and then who reoffend by commtting a new
violent offense. Despite that intent, the Act applies to offen-
ders whose prior history includes no violent offenses whatsoever.
The Act draws no rational distinction between offenders who
commt prior violent acts and serve county jail sentences, and
t hose who commt the same acts and yet serve short prison
sentences. The Act also draws no rational distinction between
i nposi ng an enhanced sentence upon a defendant who conmts a new
of fense on the third anniversary of release fromprison, and the
i nposition of a guidelines sentence upon a defendant who commts
a simlar offense three years and a day after release. As
drafted and potentially applicable, the Act’s operations are not
rationally related to the goal of inposing enhanced puni shnent
upon violent offenders who conmt a new violent offense after
rel ease.

As in the cases cited above, the Act need not fail constitu-

tional testing if construed as perm ssive rather than mandatory
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and, as held in State v. Cotton and State v. Wse, the courts can

deci de whether a statutory exception applies.® But if the Act is
interpreted as bestowing on the state attorney all discretion,
and elimnating any fromthe courts, it cannot stand.
Ex Post Facto

Under Art. |, 810, Fla. Const., the |egislature nay not pass
any retroactive laws. According to the “whereas” clause, quoted
above, the Act was passed because “recent court decisions have
mandated the early rel ease of violent felony offenders ... .~

The legislature was referring to Lynce v. Mathis, 519 U S. 433

(1997). That case held that the states cannot cancel release
credits for offenders who were sentenced prior to the statute’s
effective date, because it was an unconstitutional ex post facto
law. It would be totally inconsistent wwth the |egislative
intent to apply the Act to offenders who were rel ease prior to
its effective date. Moreover, to do so would be an ex post facto
appl i cation.
The legislature anticipated this problemby requiring DOC to

notify inmates of the Act when they are rel eased:

The departnent shall notify every inmate,

in no less that 18-point type in the

inmate’ s rel ease docunents, that the
inmate may be sentenced pursuant to

® Nothing in this argunent prevents the state attorney from
exercising the discretion to file or not based on the statutory
factors. Filing the notice, however, cannot prevent the court at
sentencing fromal so applying those factors when rel evant.
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section 775.082(8) if the inmate commts

any felony offense described within

section 775.082(8) within three years

after the inmate’'s release. This notice

must be prefaced by the word “warning” in

bol df aced type.
8944.705(6)(a), Fla. Stat. (1997). This warning is not required
to anyone, such as petitioner, who was rel eased prior to the
effective date of the Act.’

More inmportantly, there is nothing in the Act which
explicitly requires its application to i nmates who were rel eased
prior to its effective date. The only way to save the statute
fromex post facto application is to hold that it is prospective
only to those inmates rel eased after its effective date.

For any and all of these reasons, the proper renedy is to

vacate the rel easee reoffender sentence and remand for

resent enci ng.

II. IF SENTENCING UNDER THE PRR ACT IS
WITHIN THE TRIAL COURT’S DISCRETION, THE
CASE MUST BE REMANDED FOR THE TRIAL COURT
TO EXERCISE THAT SENTENCING DISCRETION.

Petitioner’s viewis that the judge did not know that he
had di scretion not to sentence petitioner as a PRR The parties
bel ow bel i eved that the judge had no discretion not to sentence

appel l ant as a prison rel easee reoffender, once the state asked

't was agreed that petitioner was rel eased on Decenber 31,
1996 (I R 57-58).
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for that sanction. As the judge stated at the plea:

Essentially, as indicated by counsel, I
would have no alternative other than to
adj udi cate you to be guilty, sentenced
[sic] you to serve five years, Florida
State Prison ... . (I R 61; enphasis
added) .

We now know t hat the judge does have that discretion.

In State v. Cotton, supra, which was decided after

petitioner’s sentencing hearing, the court held that the judge
still retains discretion to sentence a defendant under the
statute, or to inpose a sentence under the habitual offender

statute. Likewise, in State v. Wse, supra, the Fourth District

hel d that even for those shown by the prosecutor to qualify under
the Act, the trial court could decide whether to inpose a PRR
sent ence.

|f, as asserted in the conclusion to Point I, this Court
finds that the trial court retains the power to inpose or decline
to inpose a PRR sentence on a qualifying offender, petitioner’s
sentence nmust be vacated and the case remanded for the trial

court to exercise that discretion. cf. Ctunmitie v. State, 605

So. 2d 543 (Fla. 1st DCA 1992) (remand proper renmedy where the
judge thought a life sentence was mandatory for an habi tual
violent offender). Mreover, any doubt as to whether the trial
court knew it could exercise discretion nust be resolved in favor

of resentencing. Cf. Wiite v. State, 618 So. 2d 354, 355 (Fla.

1st DCA 1993) (where trial court m ght have m sapprehended scope
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of its discretionary sentencing authority, sentences and case
remanded for trial court to reconsider sentencing options).

It nmust be renenbered that the sentencing guidelines
scoresheet called for a discretionary 13.3 nonth state prison

sentence (I R 45).
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CONCLUSION

Based on the argunments contained herein and the authorities
cited in support thereof, petitioner requests that this Court
quash the decision of the district court, declare the PRR Act
unconstitutional, and remand with directions to resentence
petitioner in accord with its disposition of the issues.
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