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Summary of Appeal

The petitioners/defendants, Hillsborough County Hospital Au-
thority d/b/a Famly Care Medical GCenter, Mental Health Care,
Inc., d/b/a Baylife Centers, Anthony Pidala, Jr., MD., David Tul -
siak, MD., Energency Medical Associates of Tanpa Bay, P.A , and
St. Joseph’s Hospital, Inc., seek review of a question certified
by the Second District Court of Appeal to be one of great public
i nportance. The certified question arises from an appeal of the
respondent/plaintiff, Rebecca Coffaro from a final summary judg-
ment for H |lsborough County Hospital Authority d/b/a Famly Care
Medi cal Center, Mental Health Care, Inc., d/b/a Baylife Centers,
Anthony Pidala, Jr., MD., David Tulsiak, MD., Enmergency Medi cal
Associ ates of Tanpa Bay, P.A, and a partial summary judgnent for
St. Joseph’s Hospital, Inc., based upon the expiration of the two-

year statute of limtations for nedical nal practice actions.



St atenent of the Case and Facts

The plaintiff, Rebecca Coffaro, was diagnosed in early 1995
with maj or depression and al cohol abuse. R 1-46. Thereafter, she
was admtted into a drug treatnent program at Mental Health Care,
Inc. ("MAC'), where she was prescribed antidepressants. R I-46.
In May 1995, the plaintiff was prescribed Prozac, which was |ater
increased. R 1-46. Two nonths later, she presented to the Famly
Care Medical dinic ("FCMC'), a part of the H Ilsborough County
Hospital Authority ("HCHA'), with conplaints of |ow back pain and
spasns. R |-46. A physician prescribed the plaintiff Parafon
Forte and Rel af en. R |-46. In August 1995, the plaintiff pre-
sented to FCMC with additional conplaints of |ow back pain and was
prescri bed Darvocet and an increased dosage of Prozac. R |-47.

I n August 1995, the plaintiff was taken to the energency room
of St. Joseph’s Hospital, Inc. ("SJH'), with an "altered |evel of
consci ousness.” R 1-47. She was "placed under Baker Act for a
possi bl e overdose due to a reported history of ingesting three (3)
Trazadone (Desyrel) tablets on or about 8/19/95 at 9 P.M, along
with a history of depression and al cohol abuse.”™ R 1-47-48. The
plaintiff was seen by Anthony Pidala, Jr., MD.. R 1-48. Various
nmedi cal tests were perforned on the plaintiff and other nedical
care was provided. R 1-48. Later, after her Baker Act order was
rescinded, the plaintiff was discharged and allowed to return to
her honme. R 1-48. On August 21, 1995, the plaintiff once again
presented to the enmergency room at SJH "with an altered |evel of
consciousness.” R 1-49. Her famly stated that the plaintiff ate

a neal, yet an Accucheck and | aboratory blood glucose test showed



gl ucose |evels of 20-23. R 1-49. The plaintiff was given high
concentrations of intravenous dextrose twice as well as a repeat
Accucheck. R 1-49. About one hour after the dextrose infusions,
David Tul siak, MD., ordered a fasting glucose test. R [-49. The
plaintiff was later discharged. R 1-49.

After her discharge, the plaintiff went to the FCMC al | egedl y
shaky and drooling. R 1-50. She was taken to Tampa General Hos-
pital where "she was conbative and unresponsive.” R [1-50. Again,
the plaintiff was given a high concentration of intravenous dex-
trose and admtted for a nonitoring of her blood glucose. R I-50.
As stated within her anended conplaint, "on or about Septenber 2,
1995," the plaintiff "becanme aware of her diagnosis of hypoglyce-
ma, factitious versus induced by nedication.” R 1-50. Thus, as
of Septenber 2, 1995, the plaintiff was aware of her injury and
her possible claimfor nedical nal practice against the defendants.
The plaintiff was ordered to specify the date of her actual know
| edge of her possible cause of action by the trial judge pursuant
to his ruling on the defendants' notions to dismss the origina
conplaint. R 1-43.

On July 31, 1997, with 33 days left on the statute of limta-
tions, the plaintiff mailed a notice of intent to initiate litiga-
tion a claimfor nedical nmalpractice to SJHA R 11-227. On August
8, 1997, with 25 days left on the Iimtations period, SJH received
the plaintiff’s notice of intent. R 11-223. Pursuant to section

766. 106, Florida Statutes, Florida Rule of Cvil Procedure 1.650,

and Boyd v. Becker, 627 So.2d 481, 483-84 (Fla. 1993), the statute

of limtations began to toll for as long as 90 days. Three days



| ater, on August 11, 1997, the plaintiff filed in the H Il sborough
County Grcuit Court a petition for an automatic 90-day extension
of the statute of limtations pursuant to section 766.104, Florida
Statutes, automatically extending the 25 days to 115 days. R I-1
The tolling continued until Novenber 5, 1997, when the plaintiff
received fromSJH a witten response rejecting her claim R [-59;
11-223. Wen the plaintiff received this notice of rejection, she
had 115 days remaining on the statute of limtations. The letter
from SIJH rejecting her claim recommenced the running of the sta-
tute of limtations until it expired on February 28, 1998. Over a
nmonth later, on April 3, 1998, the plaintiff filed her conplaint.
R 1-3.

The defendants noved for a dismssal or a summary judgnent
based on the statute of [imtations. R 11-207; 1-19; 1-21; [-25
The trial judge dism ssed the conplaint wthout prejudice granted
the plaintiff 20 days | eave of court to serve an anended conpl ai nt
identifying the date upon which she knew of her possible cause of
action. R 1-43. The plaintiff amended her conplaint identifying
Septenber 2, 1995, as the date upon which she had actual know edge
of her possible claim R 1-44. Again, the defendants noved for a
dism ssal or a sunmary judgnent. R 1-222; 1-61; 11-219; 11-241;
I1-243. The trial judge granted their notions and ruled that the
plaintiff failed to tinely file her conplaint. R 1-196, R 11-291
294, 298. Wthin his order, the trial judge cited and relied upon
Rot hschild v. NME Hospitals, Inc., 707 So.2d 952 (Fla. 4th DCA

1998), in support of his interpretation of section 766.106(4).



The plaintiff appealed the orders in favor of the defendants
to the Second District Court of Appeal. The Second district Court
of Appeal reversed the trial court’s orders in a witten decision
dated February 25, 2000. 1In so ruling, the Second District failed
to discuss the Fourth District’s Rothschild in any great detail
It did, however, certify a question of great public inportance to

this court. The defendants tinely filed a notice of appeal.



Sunmmary of Argunent

The trial court correctly granted a summary judgnent in favor
of the defendants based on the expiration of the two-year statute
of limtations. Gven that the conplaint set out the date of when
the plaintiff had actual know edge of a possible cause of action,
the calculation of the statute of limtations was a pure question
of | aw based upon the statutes, rules of civil procedure, pre-suit
docunments, and conplaint. After reviewng these itens, the tria
judge ruled: (1) the filing of the petition for a 90-day automatic
extension of the statute of limtations under section 766.104(2)
when there was tinme renmaining of the Iimtations period automati c-
ally extended the statute of limtations, and (2) upon receiving
the defendants’ rejection letters during this extended period, the
plaintiff had either "60 days or the remainder of the statute of
[imtations whichever is greater” under section 766.106(4) to file
suit. In deciding that the day for determning when the plaintiff
was entitled to 60 days or the remainder of the statute of limta-
tions was the day she received the defendants’ rejection letters,
the trial judge correctly applied the plain wording and neani ng of
section 766.106(4), Florida Statutes. This section specifically
states that: "Upon receiving notice of termnation of negotiations
in an extended period, the claimant shall have 60 days or the re-
mai nder of the period of the statute of limtations, whichever is
greater, within which to file suit.”

Ar gunent
Certified Question

IS A 90-DAY EXTENSION PURCHASED UNDER SECTI ON
766.104(2), FLORI DA STATUTES (1995), |NCLUDED IN



THE LI M TATIONS PERI OO WHEN CALCULATI NG WHETHER A
PLAI NTI FF IS ENTI TLED TO AN ADDI TI ONAL 60 DAYS UN-
DER SECTI ON 766. 106(4) FOR FILING SUT.

The issue in this appeal is when do the statutes provide a
plaintiff the additional 60 days or the renmainder of the statute
of limtations to file suit in a situation when the plaintiff
filed a petition for an automatic 90-day extension of the statute
of limtations under section 766.104(2). Wthin its decision, the
Second District stated that even though two district courts "have

di scussed the interplay of these sections, they have not addressed

the issue on appeal in this case.” Coffaro v. H llsborough County

Hospital Authority, Slip Qpinion fn.3 at p. 4. 1In fact, it seens

that the appellate courts have used different dates in different
situations even though it appears that none of them have addressed
this precise situation. Nonetheless, as the trial judge correctly
ruled, the Florida Statues, Florida Rule of Cvil Procedure 1.650,
and the Fourth District’s Rothschild decision nake clear that the
correct date to enploy for determ ning when a claimant has 60 days
or the remainder of the statute of limtations to file suit is the
day that the clainmant receives a notice of termnation pursuant to
section 766. 106.
1. Section 766.106(4), Florida Statutes

Section 766.106(4), Florida Statutes, addresses this question
directly and clearly. Indeed, the trial judge expressly relied on
section and this cited it in his order when he entered his ruling.
This section specifically states that "Upon receiving notice of
termnation of negotiations in an extended period, the clainmant

shall have 60 days or the remainder of the period of the statute



of limtations, whichever is greater, within which to file suit.”
8§ 766.106(4), Fla. Stat. (1995). The language of this statute is
cl ear and unequi vocal . Thus, courts nust give effect to its plain
and obvious neaning and may not read anything into it that would

undermne its plain and obvious neaning. Aetna Cas. & Surety Co.

V. Huntington Nat’'l Bank, 609 So.2d 1315 (Fla. 1992). It is sig-
nificant that the section says that "Upon receiving notice" rather
than "after receiving notice" or "subsequent to receiving notice."
Accordingly, the statute dictates that the day to be enployed for
determ ning when the claimant has 60 days or the remainder of the
statute of limtations to file suit is the day when the clai mant
receives notice of term nation of negotiations.

2. Florida Rule of Gvil Procedure 1.650

In addition to the plain and obvious nmeaning of the statute,
Florida Rule of Gvil Procedure aptly supports the trial judge' s
ruling that the day to be used for determning when the claimant
has 60 days or the remainder of the statute of limtations to file
suit is the day when the claimant receives notice of termnation
of negotiations. Rule 1.650 states in relevant part:

(d) Time Requirenents.

* * %

(3) To avoid being barred by the applicable statute of
[imtations, an action nust be filed wthin 60 days or
within the renmai nder of the statute of |[imtations after
the notice of intent to initiate litigation was re-
ceived, whichever is longer, after the earliest of the
fol | owi ng:

(A) The expiration of 90 days after the date of receipt
of the notice of intent to initiate litigation.

(B) The expiration of 180 days after mailing of the no-
tice of intent to initiate litigation if the claim



is controlled by section 768.28(6)(a), Florida Sta-
tutes.

(O Receipt by claimant of a witten rejection of the
cl ai m

(D) The expiration of any extension of the 90-day
presuit screening period stipulated to by the par-
ties in accordance with section 768.57(4), Florida
St at ut es.
Fla.R Gv.P. 1.650.
In the case at hand, SJH rejected the plaintiff’'s claimwth
a witten letter of rejection. This event was the earliest of the
four events listed under Rule 1.650(d)(3) and was the triggering
event for the filing of suit. Under thus rule, once the plaintiff
received fromSJH the witten letter rejecting her claim her suit
was required to "be filed wthin 60 days or within the renmai nder
of the statute of limtations." As with the statute, the |anguage
of this rule is clear and unequivocal. Unless this court is going
to anend its own rule and apply it retroactively, the decision of
the district court should be reversed and the ruling of the trial

j udge shoul d be reinstated.

3. Rot hschild v. NVE Hospitals, |Inc.

In one of its decisions, the Fourth District Court of Appea
applied the date of the plaintiff’'s receipt of the witten letter
rejecting the plaintiff’'s medical mal practice claimas the date on
which the statute of limtations should reconmence. Rot hschi | d.
It stated: "the remaining period of the statute of limtations, as

of the service of the notice of termnation on Novenmber 17, 1995,

exceeded the sixty day period.”" Rothschild, 707 So.2d at 954 (em

phasis added). Thus, at least inplicitly, one district court has



held that the date to be enployed for deciding when the plaintiff
must file suit is the day the plaintiff receives the notice of the
term nation of negotiations.

4. This Case

In this case, the claimant received fromSJH a witten rejec-
tion of her claimon Novenber 5, 1997. Under section 766.106(4),
the claimant had "60 days or the renmainder of the period of the
statute of limtations, whichever is greater, within which to file
suit." § 766.106(4), Fla. Stat. (1995). Under Rule 1.650(d)(3),
"to avoid being barred by the applicable statute of limtations,
an action nmust be filed within 60 days or within the renai nder of
the tine of the statute of limtations after the notice of intent
to initiate litigation was received, whichever is |onger, after
the earliest of the following: . . . (O Receipt by claimant of a
witten rejection of the claim” Fla. RCGv.P. 1.650(d). Because
the anount of tinme remaining on her statute of |imtations against
SJH (115 days) was greater than the additional grace tinme provided
to claimants by statute (60 days), she plaintiff had 115 days from
the day she received the SJH letter denying her claimto file her
conpl ai nt. Clearly, regardless of whether the court relies upon
section 766.106 or Rule 1.650, the plaintiff had no nore than 115
days to file suit to avoid being tinme barred. The 115-day period
expired on February 28, 1998, and the plaintiff did not file suit
until April 3, 1998. Based upon these undi sputed facts, the trial
judge correctly entered a partial summary judgnent for SJH.

5. The M stake in the Second District’s Analysis

10



The m stake in the Second District Court of Appeal’s analysis
is two-fold. First, it used the day when the plaintiff nmailed her
notice of intent to initiate litigation her claimfor nedical nal-
practice to the defendants as the day of when the plaintiff has 60
days or the remainder of the statute of |imtations to file suit.
Next, and this may be the sane argunment in froma different view,
the Second District essentially added the automatic 90-day exten-
sion under section 766.104(2) to the 60-day grace period provided
in section 766.106(4) instead of the statute of limtations. This
is patently incorrect because the automatic 90-day extension under
section 766.104 applies only to the statute of Iimtations and not
to any periods or extensions under section 766. 106.

In reality, and as this court recogni zed in Hankey v. Yarian,

25 Fla. L. Wekly S203 (Fla. Mar. 16, 2000), "the wording of section
766.106(4) nmakes it appear that the ‘60 days or the remai nder of
the period of the statute of limtations’ |anguage only applies
when the parties have stipulated to an extension of the ninety-day
tolling provision." Hankey, 25 Fla.L. Wekly at S205, fn. 2. See
Rhoades v. Sout hwest Florida Regional Medical Gr., 554 So.2d 1188

(Fla. 2d DCA 1989). Nonethel ess, the courts have graciously given
claimants an additional 60 days as a grace period on the basis of
encouragi ng settlenents. Rhoades. No court, however, has gone so
far as to expressly hold that the automatic 90-day extension of
the statute of limtations under section 766.104(2) may be added
to the 60-day grace period under section 766.106(4).

Wil e the appellate courts’ interpretation of section 766.106

and application of the 60-day grace period to the 90-day tolling

11



provision is sonewhat stretched, it was prem sed upon a desire to
give parties an opportunity to settle dispute where the plaintiff
mail ed his or her notice of intent wth just a few days remaini ng
on the statute of limtations. Rhoades. In the case at hand, the
plaintiff had 115 days remaining on the statute of Iimtations as
to SJH when she received its rejection letter. Thus, the purpose
that was served in the Rhoades case is not present in the case at
hand. Sinply stated, given that the plaintiff had 115 days to file
suit after she received her rejection letter from SJH, she did not
need another 60 days in addition to 115 days that she already had
to settle the case or file suit.

6. Hankey v. Yari an

The recent decision in Hankey v. Yarian, 25 Fla.L. Wekly S203

(Fla. Mar. 16, 2000), of this court does not require an affirmance
of the Second District Court of Appeal. In fact, given that the
trial judge specifically cited and relied upon Rothschild and that
this court approved Rothschild in Hankey, the Hankey decision may
arguably support an affirmance of the trial judge. In Hankey, the
primary question that was before the court was the neaning of and
application of the term"toll."” The plaintiff, M. Hankey, argued
initially that the use of word "tolled" within section 766.106(4)
meant that the two-year statute of limtations was suspended dur-
ing the ninety-day presuit period and during any other agreed ex-
tension. Hankey, 25 Fla.L.Wekly at S204.

The defense, on the contrary, argued that the word "toll"
means only to "bar,"” or in the alternative, urged the court to

find that the state has only the limted application discussed in

12



Pergrem v. Horan, 669 So.2d 1150 (Fla. 5th DCA 1996). Hankey, 25

Fla. L. Weekly at S204. After reviewing the history of section
766. 106, this court concluded "that the two-year limtations
period is suspended tenporarily and begins to run again under
section 766.106(4) at the expiration of the stated tinme period or
when the defendant responds to the notice of intent." Hankey, 25
Fl a. L. Weekly at S204.

This is exactly what the trial judge did in this case when
he cal culated the statute of limtations. The trial judge gave
the plaintiff the full benefit of the ninety-day tolling period
under section 766.106 as well as the ninety-day extension under
section 766.104 in calculating the statute of limtations. Thus,
Hankey does not mandate an affirmance of the district court.

Concl usi on

Based upon the foregoing, the court should quash the decision
of the Second District Court of Appeal and reinstate the judgnents

of the trial court.

Respectful ly Subm tted,

THOMAS M HCELER, ESQU RE
Fl ori da Bar No. 0709311
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