IN THE SUPREME COURT OF FLORI DA

H LLSBOROUGH COUNTY HOSPI TAL )
AUTHORI TY d/ b/ a FAM LY CARE )
MEDI CAL CENTER, NMENTAL HEALTH )
CARE, INC. d/b/a Baylife )
Centers, ANTHONY PI DALA, JR, )
M D., DAVID TULSI AK, M D., )
EMERGENCY MEDI CAL ASSCOCI ATES )
OF TAMPA BAY, P.A , and )
ST. JCGSEPH S HCSPI TAL, | NC., )
)
Petitioners, )
)
V. ) Appeal No. SC00- 665
)
REBECCA COFFARQ, )
)
)
)

Respondent .

Appeal of a Certified Question of Great Public |Inportance
by the Second District Court of Appeal of Florida
Lakel and, Fl orida

Reply Brief of St. Joseph’s Hospital, Inc.

THOVAS M HCELER, ESQUI RE
Fl orida Bar No. 0709311
BURTON, SCHULTE, WEEKLEY, HOELER, PCE & ROBBINS, P.A
Post O fice Box 1772
100 West Kennedy Boul evard, Suite 800

Tanpa, Florida 33601-2378

Tel ephone: (813) 221-0955

Facsimle: (813) 221-0954
Attorneys for Petitioner St. Joseph's Hospital, Inc.



Tabl e of Contents

Tabl e of Contents [

Tabl e of Authorities i

Certificate of Type Size P

Reply Argunent 1
CERTI FI ED QUESTI ON

IS A 90-DAY EXTENSION PURCHASED UNDER SECTI ON
766.104(2), FLOR DA STATUTES (1995), |NCLUDED IN
THE LI M TATI ONS PERI OD WHEN CALCULATI NG WHETHER A
PLAI NTI FF |'S ENTI TLED TO AN ADDI TI ONAL 60 DAYS UN-
DER SECTI ON 766. 106(4) FOR FI LI NG SUI T.

Concl usi on 4

Certificate of Service 5



Tabl e of Authorities

Statutes and Rul es
Fla.R Cv.P. 1.650.
§ 766.104, Fla. Stat. (1995).
§ 766.106, Fla. Stat. (1995).

1-2
1-2
1-3



Certificate of Type Size

The undersi gned counsel certifies that the type size used in
the brief is courier 12 point, which conforns to the requirenents

of the Florida Suprene Court.



Repl v Arqunent

Certified Question

IS A 90-DAY EXTENSION PURCHASED UNDER SECTI ON
766.104(2), FLORI DA STATUTES (1995), |NCLUDED IN
THE LI M TATI ONS PERI OD WHEN CALCULATI NG WHETHER A
PLAI NTI FF |'S ENTI TLED TO AN ADDI TI ONAL 60 DAYS UN-
DER SECTI ON 766. 106(4) FOR FI LI NG SUI T.

1. Plain Wrdi ng of Section 766.106(4)

As we stated in our initial brief on the nerits, the issue in this
appeal turns upon when the statute provides the plaintiff the
addi tional 60 days or the remainder of the statute of limtations
to file suit in a situation when the plaintiff filed a petition
for an automatic 90-day extension of the statute of limtations
under section 766.104(2). The answer brief fails to address this
i ssue adequately because it does not address the plain wording of
the Florida Statutes or the Florida Rules of Gvil Procedure. As
we pointed out in our initial brief, the trial judge cited section
766.106 in his order and thus based his ruling on the plain and
obvi ous meaning of this statute. Section 766.106 nakes cl ear that
the proper date to use for determ ning when a claimant has 60 days
or the remainder of the statute of limtations to file suit is the
day which the clainmant receives the notice of termnation pursuant

to section 766.106. It specifically states that: "Upon receiving

notice of termnation of negotiations in an extended period, the

claimant shall have 60 days or the remai nder of the period of the
statute of limtations, whichever is greater, within which to file
suit." § 766.106(4), Fla. Stat. (1995) (enphasis supplied). The
| anguage of this statute is clear and unequivocal and thus cannot

be ignored by the courts.



In the answer brief, the plaintiff argues that "it is obvious
that both statutory sections are anbi guous and capable of differ-
ent interpretations.” Answer Brief at p. 9. W respectfully dis-
agree with the plaintiff’s contention that either section 766.106
or 766.104 are unclear or anbiguous. Interestingly, the plaintiff
fails to identify the purported anbi guousness of either section.
What is unclear or anbiguous about section 766.106? Nothing. It
appears that the plaintiff is actually arguing that she m sunder-
stood the statutes. Her unilateral m sunderstanding, however, is
not a basis for the courts the essentially rewite the statutes in
a manner inconsistent with the plain wording of the statutes just
t o excuse her m stake.

2. Chronol ogi cal Anal ysi s

Wien reading the answer brief, it is difficult to understand
how the plaintiff arrived at her conclusion that her conplaint was
tinely filed. This source of this confusion is the product of an
analysis that is not in chronological order. Unlike the analysis
enpl oyed by each of the defendants, the analysis of the plaintiff
junps around and relies upon the constitutional notion of access
to the courts. Answer Brief at p. 13. This analysis oftentines
| eads to confusing results, and in sone instances, the creation of
bad law. The only real efficient manner to calculate the statute
of limtations in nedical nmalpractice cases is to start the anal -
ysis at the beginning and work chronologically to the end. First,
it nmust be determ ned when the claimant knew, or reasonably shoul d
have known, about the negligence and resulting injury. Second, a

claimant’s attorney nust proceed through the condition precedents



contained in the statutes and explained to sone degree within the
Florida Rules of Gvil Procedure. Finally, it nust be determned
if the conplaint was filed within the time for filing a conplaint.
Wien the analysis follows a chronological order, it is relatively
sinple for a trained attorney to understand.

The fact that the Legislature created condition precedents
for medical mal practice actions, or the fact that these condition
precedents may not be easily understood by sone attorneys, is not
a reason to circunvent the Legislative will. That will, as stated
in the plain wording of section 766.106(4), nakes clear that the
plaintiff had 60 days or the anount of tinme left on the statute of
l[imtations (whichever was greater) fromthe day she received the
letter rejecting her claimto file suit. As the trial judge ruled
in his order, the plaintiff failed to do so and therefore her suit
was barred by the statute of limtations.

Concl usi on

Based upon the foregoing, the court should quash the decision
of the Second District Court of Appeal and reinstate the judgnents
of the trial court.

Respectful |y Subm tted,

THOMAS M HCELER, ESQU RE
Fl ori da Bar No. 0709311
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