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IN THE SUPREME COURT OF FLORIDA

HAROLD EUGENE BROWN,

Petitioner,
VS. CASE NO. SC00-721
STATE OF FLORIDA,

Respondent .
/

PETITIONER’'S BRIEF ON THE MERITS

PRELIMINARY STATEMENT

Petitioner was the Defendant in the circuit court for Duva
County, where he was convicted of the offenses of attenpted first
degree nurder with a firearm and causing bodily injury in the
comm ssion of a felony. Petitioner was the Appellant in the First
District Court of Appeal. He will be referred toin this brief as
Petitioner or Harold Brown.

The record consists of four volunes, and will be referred to
as “R” followed by the appropriate volune and page nunber, e.g.,
(R1,1).

The opinion of the District Court and the Oder of the

District Court certifying a question of great public inportance are

attached as an appendix and will be referred to as “App”.

STATEMENT OF FONT SIZE

Under si gned counsel hereby certifies that this brief has been



prepared using 12 point Courier New, a font that is not

proportionally spaced.

STATEMENT OF THE CASE
By information filed May 6, 1998, appellant Harold Eugene

Brown was charged in Count | with the April 14, 1998, attenpted



prenmeditated murder with a firearm of Carletha Brown, in
contravention of section 782.04(1)(a), 777.04(1), and 775.087,
Florida Statutes. (R 1,8). Specifically, Count | charged that
appel lant attenpted to kill Carletha Brown “by shooting” her with
a pistol. (R1,8).

In Count Il, appellant Harold Brown was charged with the April
14, 1998, causing bodily injury while in the commssion of a
felony, “to-wt: attenpted nurder and/or any | esser included fel ony
offense,...” in contravention of section 782.051(2), Florida
Statutes. (R 1, 8).

Ajury trial was held Septenber 9, 1998, through Septenber 11,
1998. M. Brown was found guilty on both counts. (R 1V, 414). A
sentencing hearing was held on OCctober 16, 1998. (R, 152).
Appel  ant was sentenced to concurrent guidelines sentences of 14
1/ 2 years on each count. (R |, 166).

On direct appeal to the First District Court of Appeal,
Petitioner chall enged only his sentence on doubl e j eopardy grounds.
Petitioner’s conviction and sentence were affirnmed by the district
court’s revised opinion issued March 27, 2000. (App. ) By separate
order issued March 27, 2000, on notion for rehearing, the district
court certified the followi ng question as one of great public
I npor t ance:

DO CONVICTIONS FOR ATTEMPTED FIRST DEGREE
MURDER AND FELONY CAUSI NG BCDI LY | NJURY ON

ACCOUNT OF THE SAME ACT AMOUNT TO DOUBLE
JEOPARDY?



(App. ).

Notice of intent to seek discretionary review was filed by
Petitioner on March 30, 2000. On April 5, 2000, this Court issued
an Order Postponi ng Deci sion on Jurisdiction and Briefing Schedul e,
ordering Petitioner to file his initial brief on the merits on or
before May 1, 2000.

Petitioner notes that the first issue raised herein has been

rai sed by the parties in Gordon v. State, 744 So. 2d 1112 (Fla. 5th

DCA 1999), review granted, Florida Suprene Court Case No. SC96834,

February 10, 2000.

STATEMENT OF THE FACTS
Prior to trial, appellant noved to dismss Count Il on the
ground that convictions for both Count I and Count Il woul d viol ate
doubl e jeopardy principles. (R1,37). The trial court denied the
motion. (R1,40; R11,8).
The victim Carletha Brown, testified at trial. Carl et ha

Brown was nmarried to appellant Harold Brown. (R 11,66). Her



boyfriend, however, was Kenny Dennison. (R 11,66). Carletha and
Harold stopped living together in Decenber, 1997. (R 11,67).
Har ol d Brown knew that Carletha had a boyfriend; Carletha made no
secret of that fact. (R1I11,68). Harold Brown noved back in wth
Carletha in February, 1998, because Harol d needed a place to stay
after having knee surgery. (R 11,69). Harold and Carl etha were
just roommates at that point. (RI11,69). By the end of February,
Carl etha wanted Harold Brown to nove out. (R I1,66).

On April 13, 1998, Carletha was visiting her friend Barbara
WIllianms. Her boyfriend, Kenny Dennison was wwth her. (R 11,75).
Carl etha noticed her car mssing fromthe parking lot. Carletha
then received a phone call fromHarold Brown, and | earned that he
had busted the w ndshield of her car prior to returning it.
(R11,76-78). Appellant phoned Carletha many tines that evening,
calling her nanmes. (R 11,79-80). Carletha went home with a police
escort that evening. (R 11,80-81). According to Carletha,
appel l ant | eft nmessages on her voice mail stating that if he caught
her with her boyfriend he would kill both of them (R I1,82).
Carl et ha went back to Barbara WIIlianms house to spend the eveni ng.
(R11,82).

Appel | ant phoned Carletha at Wl lianms’ house and said he woul d
fix the car. Carl etha drove the car to work the next norning
(R11,85). Agai nst her w shes, appellant took the car, stating
that he brought it to a glass repair shop. (R 11,86). Because she
did not have a car, Carletha agreed to let Harold pick her up for

5



lunch. (R11,86). The two purchased | unch. Harold drove Carl etha
back to work, and she ate her lunch at work. (R 11, 87). Lat er
appellant told Carletha that her car still was not ready, so he
pi cked her up fromwrk. (R 11,87). Appellant did not arrive at
the appointed tinme, however, and Carletha started walKking.
(R 11,88). Appellant picked her up on the way, however. (R 11,89).
Appel  ant said he was taking her to pick up the car, but Carletha
suspected otherwise. (R 11,90). When she tried to open the car
door, appellant “swerved real hard.” (R11,90). Carletha called
her son, Curtis, using her cell phone. (R11,90). Carletha told
Curtis to put her mail up for her because she was expecting a
check. (R11,91). According to Carletha, Harold then | ooked at her
and stated: “You-all plotting against ne.” Harold then picked up
a gun frombetween the seats, put it to her side, said “Bitch,” and
shot her. (R11,91). Carletha said that Harold then shoved her out
of the car and into the mddle of the street. (R11,93,94). \Wen
she | ooked up, Harold was com ng toward her with the car. Carletha
said she rolled out of the way and cl ained that Harol d ran over her
purse. (R11,94). Carletha was taken to the hospital where surgery
was performed. (R 11,97).

On cross-examnation, Carletha said she did not renmenber
whet her the car was going the wong way down a one-way Street.
(R11,121). Carletha, in the past, had 48 convictions for crines
i nvol vi ng di shonesty, pertaining to worthless checks. (R 11,122).

By stipulation, the parties agreed that appellant did, in
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fact, take the car to have the w ndshield repaired. (R 11,131).
Jereny Sinmmons testified that on April 13, 1998, about 3:30
p.m, he noticed a car driving the wong way on Adans Street,

swerving back and forth. (R 11,132-133). The car nade a U-turn.

Simmons then noticed the door open and a female fell out.
(R 11,134). The car then drove back around the woman and drove
away. (R 11,134). Simmons could not tell whether the vehicle tried
to hit the woman. (R 11,138). The street has three | anes.

(R11,167). Carletha was lying in the center lane. (R 11, 167).
When the car drove back towards Carletha, it was driving on the
si dewal k. The driver then drove quickly around Carl etha, com ng
very close to her, about 1 to 2 feet in distance. (R 1I,169-
170, 177) .

In discussing objections to a physician’s deposition, the
state made clear that the act of attenpted nurder was the shooting
and not attenpting to run over the victim (R 11,151). The nedi cal
testinmony was rel evant to show that the victi mwould have di ed but
for the nedical treatnent. This was relevant to prove the third
el enent of attenpted first degree nurder. (R I1,151).

Dasha Green assisted Careltha after the shooting. Carletha
told Ms. Green that her husband shot her. (R 11,156). According to
Oficer Wlson, Carleth a purse had not been run over. (R 11,188).
The deposition testinony of Dr. Sinon Lanpard was admtted into
evidence. (R 11, 193). Lanpard is the surgeon who operated on
Carletha Bromm. (R I11,197). Lanpard said Carletha would probably

7



have bled to death without the surgery. (R 11,198). The state
rested after the reading of Dr. Lanpard s testinony.
Harold Brown testified in his defense. (R 111,211). Harold

said that he busted the windshield on Carletha's car because she

failed to pick her son up from a scout neeting. (RI111,217).
Appellant claimed that he did not threaten to kill Carletha on
April 13, 1998. (R 111,219). Harold Brown testified that he picked

up Carletha after work and was driving her to the repair shop
Appel l ant testified that the two got into an argunent when Carl et ha
“grabbed t he steering wheel, and we went down a one-way street, and
| hit her on her hand because | was upset because it was rush hour
traffic.” (R111,225).

Appel l ant testified that he has known Carletha for 8 1/2 years

and has seen her snoke crack cocaine and use powdler cocaine.

(R111,231). Appellant said Carl etha gets “real paranoi d” when she
t akes cocai ne. In addition, her eyes get glazed and “her nouth is
al ways |i ke she’s sucking sonmething up.” (R 111,233). Appellant

opined that Carletha was high on something on the afternoon of
April 14, 1998, because her eyes were glazed as in the past and she
was unresponsive. (R 111,233). Appel lant said Carletha was
paranoid and grabbed the steering wheel. (R 111,234). After
appel l ant hit her hand, he saw the gun cone up, and Carl et ha sai d:
“I"’'mgoing to fuck you up.” (R 111,235). Appellant said he had one
hand on the wheel and one hand struggling with Carletha when he
heard the gun go off. (R 111,236). Defense counsel asked appel |l ant
8



what went through his mnd when he first saw the gun. Appell ant
stated that Carletha had pulled a gun on himbefore, said she was
going to kill him and cracked him in the head wth a vase
(RI11,236). The state’s objection was sustained. (R I111I,236).
Def ense counsel argued that appell ant’ s know edge of her prior acts
was relevant to denonstrate reasonable apprehension of harm
(R111,236).

Appel I ant proffered the foll ow ng testinony. Appellant stated
t hat he grabbed her hand and they started struggling. Appellant
was steering with his left hand and trying to take the gun away
fromher with his other hand. During this process, the gun went
off. (R I111I,241). Appel l ant said Carletha produced the gun.
Appel lant did not have it in the car. (R111,242). Appellant said
the gun was comng toward him He grabbed the gun while it was in
her hand. Appellant was trying to pull the gun fromher, and it
went off. (R I11,243). The trial judge said he would permt the
testinmony. (R 111,245). The judge, however, stated that he would
not permt defense counsel to inquire as to what was goi ng through
M. Brown’s mnd (reasonabl e apprehension) when he saw the gun
(R111,249). That is, appellant would not be able to introduce
evidence of Carletha s fornmer attacks upon him

After the jury was seated, appellant testified that after he

hit Carletha’s hand, she said “I’'m going to fuck you up.”
(R 111,250). Appellant then saw the gun comng toward him Wth
one hand still on the steering wheel, he grabbed her hand with his
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right hand. They struggled with the gun, and the gun went off.
(R 111,250). Appellant said he did not push Carletha out of the
car. (R 111,251). Appel l ant said he never intended to shoot
Carletha. (R I111,251). Rat her, appellant was sinply trying to
protect hinself. (R I111,251). Appellant threwthe gun away out of
panic or fear. (RI111,252).

The trial court then reversed his ruling on the prior bad acts
of the victim (R I11I11,275-278). Once, when they were having an

argunent, Carletha retrieved a gun from the bedroom and told

appellant to “[g]et the fuck out of here or I''mgoing to kill you.”
(R 111,283). On another occasion, Carletha struck appellant in the
head with a vase. (R 111,284). The defense rested.

In reviewing the jury instructions, it was noted that the
| esser included offenses on the attenpted nurder charge incl uded
attenpted voluntary mansl aughter, aggravated battery, aggravated
assault, battery, and assault. (R I111,296). The prosecutor noted
that if appellant were convicted of aggravated battery and causi ng
injury during the comm ssion of a felony, that would be a double
j eopardy violation because “one would be included in the other
because of the injury elenent.” (R 111,298).

The court instructed the jury on Count Il as foll ows:

Before you can find the defendant guilty of felony

causing injury, the State nmust prove the follow ng

el emrent beyond a reasonabl e doubt:

1. Harol d Eugene Brown, whil e perpetrating or attenpting

to perpetrate the felony of attenpted nmurder, attenpted

mansl aughter, aggravated battery and/or aggravated

10



assault did commt, aid or abet an act that caused bodily
injury to Carl etha Brown.

(R111,391).

The jury found appellant guilty on Count | of attenpted first
degree nurder wwth a firearm (R 1,88; 1V,414). Appellant was al so
found guilty on Count Il for causing injury during the comm ssion
of a felony. (R 1V, 414).

At sentencing, the parties agreed that the appropriate
gui del i nes range was 105 nonths to 176.25 nonths. (R 1,166). On
counts | and Il, the trial court sentenced appellant to concurrent
terms of 14 1/2 years. (R 1,166). The court reserved jurisdiction

to determne restitution. (R 1,167).

SUMMARY OF ARGUMENT
| SSUE |

WHETHER APPELLANT’ S DUAL CONVI CTI ONS FOR THE
CHARGES OF ATTEMPTED PREMEDI TATED MJURDER W TH
A FI REARM AND CAUSI NG BODI LY | NJURY DURI NG THE
COM SSION OF A FELONY VI OLATE FEDERAL AND
STATE CONSTI TUTI ONAL  PRCHI BI TI ONS  AGAI NST
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DOUBLE JEOPARDY AS CODIFIED IN SECTI ON
775.021, (4) (b)2., FLORI DA STATUTES?

Florida's constitutional protection agai nst mul tiple
puni shnments for the sane offense is codified in section 775.021,
Fl orida Statutes. Wth this provision, the Florida |egislature
expressed its intention to permt separate prosecutions for
multiple offenses conmmtted in the course of one crimnal
transaction or episode, with three exceptions. Excepted fromthis
general rule of construction are:

1. Ofenses which require identical elenents of proof.

2. O fenses which are degrees of the sane of fense as provi ded
by statute.

3. Ofenses which are | esser offenses the statutory el enents
of which are subsuned by the greater offense.

Appel l ants dual convictions for the offenses of attenpted
prenmeditated murder with a firearmand causing bodily injury during
the comm ssion of a felony (attenpted preneditated nurder with a
firearm violate section 775.021(4)(b)2., because the offense of
causing bodily injury during the commssion of attenpted
preneditated nmnurder with a firearmis but a “degree variant” of the

of fense of attenpted preneditated nurder with a firearm

| SSUE 1 |

WHETHER APPELLANT' S DUAL CONVI CTI ONS FOR THE
CHARGES OF ATTEMPTED PREMEDI TATED MJURDER W TH
A FI REARM AND CAUSI NG BODI LY | NJURY DURI NG THE
COM SSION OF A FELONY VI OLATE FEDERAL AND
STATE CONSTI TUTI ONAL  PRCHI BI TI ONS  AGAI NST
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DOUBLE JEOPARDY AS CODIFIED |IN SECTI ON
775.021, (4) (b), FLORI DA STATUTES, BECAUSE THE
ATTEMPTED MURDER W TH A FI REARM OFFENSE WAS
RECLASSI FIED TWCE DUE TO THE COWM SSI ON OF
THE LESSER | NCLUDED OFFENSE OF AGGRAVATED
BATTERY?

Appel l ant was convicted under Count | of attenpted first
degree nmurder with a firearm The proof showed t hat appell ant al so
commtted the perm ssive |esser included offense of aggravated
battery, and the record reveals that appellant’s conviction on
Count | was enhanced pursuant to section 775.087, Florida Statutes,
which would permt enhancenent due to the comm ssion of an
aggravated battery. Under such a circunstance, appellant’s
conviction for causing bodily injury during the conmm ssion of a
felony should be regarded as a second enhancenent for the

aggravated battery and should be precluded by double jeopardy

considerations. See Cleveland v. State, 587 So. 2d 1145 (Fl a.

1991); Crawford v. State, 662 So. 2d 1016 (Fla. 5th DCA 1995).

| SSUE |11

WHETHER APPELLANT’ S DUAL CONVI CTI ONS FOR THE
CHARGES OF ATTEMPTED PREMEDI TATED MURDER W TH
A FI REARM AND CAUSI NG BODI LY | NJURY DURI NG THE
COW SSION OF A FELONY VI OLATE FEDERAL AND
STATE CONSTI TUTI ONAL  PROHI Bl TIONS  AGAI NST
DOUBLE JEOPARDY AS CODIFIED IN SECTION
775.021, (4) (b)3., FLORI DA STATUTES, BECAUSE
FELONY CAUSI NG BODILY INJURY IS A PERM SSI VE
LESSER I NCLUDED OFFENSE OF  ATTEMPTED
PREMVEDI TATED MURDER W TH A FI REARM?

Dual convictions for attenpted preneditated nmurder with a
firearmand felony causing bodily injury are precluded by section

13



775.021(4)(b)3., Florida Statutes, because felony causing bodily
injury was, in this case, a perm ssive |lesser included offense to

attenpted preneditated murder with afirearm See Sirnons v. State,

634 So. 2d 153, 155 (Fla. 1994)(Kogan, J., concurring).

ARGUMENT
ISSUE I

WHETHER APPELLANT’'S DUAL CONVICTIONS FOR THE
CHARGES OF ATTEMPTED PREMEDITATED MURDER WITH
A FIREARM AND CAUSING BODILY INJURY DURING THE
COMMISSION OF A FELONY VIOLATE FEDERAL AND
STATE CONSTITUTIONAL PROHIBITIONS AGAINST
DOUBLE JEOPARDY AS CODIFIED 1IN SECTION
775.021, (4) (b)2., FLORIDA STATUTES?

Appel l ants dual convictions for the offenses of attenpted
preneditated nurder wiwth a firearmand causi ng bodily injury during
the comm ssion of a felony (attenpted preneditated nmurder with a
firearm violate section 775.021(4)(b)2., because the offense of

causing bodily injury during the commssion of attenpted

14



preneditated nmnurder with a firearmis but a “degree variant” of the
of fense of attenpted first degree nurder with a firearm
Per haps t he nost wi dely accepted and quot ed expl anati on of the
three statutory exceptions found in section 775.021(4)(b), Florida
Statutes, is the concurring opinion of Justice Kogan in Sirnons v.
State, 634 So. 2d 153 (Fla. 1994). |In Sirnons, the suprene court
found that dual convictions for grand theft of an autonobile and
robbery with a weapon arising from the single taking of an
aut onobi | e at kni fe point violated 775.021(4)(b)2., because the two
offenses were nerely “degree variants of the core offense of
theft.” 1d. at 153. The second exception, as expl ai ned by Justice
Kogan:
provides that nmultiple punishnments for the
sanme act are not permtted if the offenses in

guestion “are degrees of the sane offense as
provided by statute.” 775.021(4)(b)2., Fla.

Stat. (1989). | think the construction placed
on this | anguage by the majority and the cases
upon which the mpjority lies is the only

correct one. Florida’ s crimnal code is ful
of offenses that are nerely aggravated forns
of certain core underlying offenses such as
theft, battery, possession of contraband, or
hom ci de. It seens entirely illogical, as I
believe the | egislature recognized, to inpose
mul ti pl e puni shments when all of the offenses
in question both arose froma single act and
were distinguished from each other only by
degree el enents.

Sirnons v. State, 634 So. 2d 153, 155 (Fla. 1994) (Kogan, J.

concurring).?

1 Justice Kogan's anal ytical franmework was approved of and
applied in Beebe v. Foster, 661 So. 2d 401 (Fla. 1st DCA 1995).
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In Johnson v. State, 712 So. 2d 380 (Fla. 1998), this Court

expl ai ned that when determ ning whether two offenses are “degree
variants” of one another, the court nust examne the specific
conduct charged when applying an “alternative conduct statute.”
Tonmm e Johnson was charged and convicted of trafficking possession
of cocai ne and si npl e possessi on of the sane anount of cocaine with
intent to sell. In determ ning whether these two offenses were
degree variants, the Court did not examne the broad range of
conduct proscribed by the trafficking statute, i.e., the
alternative el enents of sale, purchase, manufacture, or delivery of
cocaine. Rather, the Court found it appropriate to consider only
the “particular conponent” of the statute at issue. Thus, the
Court opined that an alternative conduct statute “requires an
analysis that breaks the conduct elenents into the specific
al ternative conduct which is in the other statute being conpared.”

Johnson v. State, 712 So. 2d at 381, quoting G bbs v. State, 698

So. 2d 1206, 1209-10 (Fla. 1997). Thus, in Johnson v. State, when

conparing the drug trafficking possession statute to the sinple
possession statute, the Court did not consider the alternatively
proscribed conduct such as sale, purchase and delivery, in
concl udi ng t hat Johnson’ s dual convictions vi ol at ed doubl e j eopardy
princi ples by punishing Johnson for trafficking possession of a
speci fic anount of cocaine (nore than 28 grans) and puni shing him
a second tinme for possession with intent to sell the sanme quantity
of cocai ne.
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The present case al so i nvol ves “alternative conduct” st at utes,

so the sane analysis would applies. First, section 777.04(1),
Florida Statutes, the “attenpt” statute, provides in pertinent
part:

(1) A person who attenpts to conmt an offense

prohi bited by law and i n such attenpt does any

act toward comm ssion of the offense, but

fails in the perpetration or is intercepted or

prevented in the execution thereof, commts

the offense of crimnal attenpt,....
8 777.04(1), Fla. Stat. (1997)(enphasis added). Thus, section
777.04(1), requires as an essential elenment of an “attenpt” the
performance of an “act” toward the comm ssion of the offense. See

Rogers v. State, 660 So. 2d 237, 241 (Fla. 1995). Because a broad

range of conduct may satisfy the second elenent of “attenpt”,
section 777.04(1) is an alternative conduct statute. That is why
the charging docunent in the present case identified the specific
act or conduct on the part of appellant which constituted the
“attenpt,” i.e., the “shooting” of appellant’s wife. Because the
“shooting” is an elenment of the “attenpt” offense, appellant’s
conduct in shooting his wife with intent to kill constitutes the
“core offense” which should be conpared with the el enents of the
Count Il offense to determ ne whether dual convictions for both
offenses are prohibited by principles of double |jeopardy as
codified in section 775.021(4)(b)2., Florida Statutes.

Here are the elenents of the offenses for which appell ant was

convicted. As properly instructed by the trial court, the offense

17



of attenpted first degree nurder with a firearmhas three el enents:

1. Appel l ant actually did sonme act [shooting] intended to
cause death

2. Appellant acted with preneditated design to kill;

3. The act would have resulted in death if successful or if
prevent ed by soneone el se.

(R111,382; § 782.04(1)(a); § 777.04(1)).
Turn now to the offense of causing bodily injury during the
comm ssion of a felony. The elenents are (1) causing bodily
injury; (2) during the conmm ssion of a felony. 8 782.051(2), Fla.
Stat. The trial court described this offense, w thout objection,
as one el enent:
1. Harold Eugene Brown, while perpetrating or
attenpting to perpetrate the felony of
attenpted nurder, attenpted nmansl aughter
aggravated battery and/or aggravated assault
did commt, aid or abet an act that caused
bodily injury to Carl etha Brown.

(R111,391).

For purposes of our anal ysis, the underlying fel ony supporting
the “causing bodily injury” offense was attenpted first degree
mur der by shooti ng. In determining whether two offenses are
“degree variants” or “degrees of the sanme crine as provided by
statute,” it is inproper to assune that the “degree variants” wll
be found in the sane statutory section. Oten tinmes, offenses set

forth in different statutory sections wll be found to be

aggravated forns of the same “core offense” or “core conduct”.
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State v. Anderson, 695 So. 2d 309, 311 (Fla. 1997). Simlarly,

where the crime charged in Count | includes an act, i.e., shooting,
as an elenent, the *“underlying felony” wused for conparative
pur poses nust be attenpted first degree nmurder by shooting. In the
present case, therefore, the statutory elenents of the underlying
felony are: (1) shooting at the victim (2) with a preneditated
design to kill, (3) which act would have caused death if
successful. To prove Count |1, the only additional aggravating
element to be proven is that the shooting resulted in “bodily
injury” to the victim

The facts of the present case are very sinple. Appellant was
convicted of the preneditated shooting of his wife. The evidence
further showed that his wife may have died but for energency
surgery. The only critical distinction between Count | and Count
Il is that appellant could have been convicted of attenpted first
degree nurder by shooting even if he had fired at her and m ssed.
Causing bodily injury is not an elenment of attenpted first degree
mur der by shooti ng. Stated in Justice Kogan’s terns, it is
illogical to assune that the |legislature intended multiple
puni shnments where the two “offenses” arise from a single act
(firing one shot), and are di stinguishable only by degree el enents.
In the present case, the two “of fenses” are distingui shable only by
degree. That is, the offense of attenpted first degree nurder by
shooting does not require that the perpetrator hit his or her
target, whereas the bodily injury statute requires the perpetrator
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to satisfy the one additional elenent of hitting the mark.
Moreover, the actual “core conduct” formng the basis of both
convictions is identical, i.e., appellant shot his wfe wth a
single shot, and with the intent to kill.

The fact that section 782.051(2) does not require proof of a
specific underlying felony does not alter the analysis. Section
782.051(2), Florida Statutes, states in pertinent part:

Any person who perpetuates or attenpts to

perpetuate any felony other than a felony

enunerated in s. 782.04(3) and who commits,

aids, or abets an act that causes bodily

injury to another commts a felony of the

first degree, punishable as provided in s.

775.082, s. 775.083, or s. 775.084, which is

an of fense ranked in | evel 8 of the sentencing

gui del i nes.
Wiile section 782.051(2) requires as an essential elenent the
comm ssion of a felony, a broad class of crimnal conduct may
satisfy this predicate offense requirenent, i.e., any felony not
enunerated in section 782.04(3), Florida Statutes. Because a broad

class of felonies may satisfy this elenent of the offense, section

782.051(2), is itself an “alternative conduct statute.” As stated
previously, in determning whether tw offense are “degree
variants,” it is not proper to conpare the broad range of conduct

proscribed by the statute. Rather, it is proper only to conpare
the specific conduct rel evant for purposes of conparison. Johnson
v. State. In the present case, therefore, it is proper to conpare
the elenments of attenpted first degree nmurder by shooting to the
el ements of causing bodily injury in the comm ssion of attenpted
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first degree murder by shooting, the specific conduct at issue in
Count 1I1.

Following this analysis, Paccione v. State, 698 So. 2d 252

(Fla. 1997), requires that one of appellant’s convictions be
reversed. Janes Pacci one was charged and convi cted of one count of
possession of marijuana with intent to sell and one count of sinple
possessi on of the sanme marijuana. The first count consisted of two
el ements: (1) know ng possession of marijuana with (2) intent to
sel | . The second count consisted of only one elenent: know ng
possessi on of marijuana. Because the second count contained no
el ement not found in the first count, or stated alternatively, al
the el enents of the second of fense were subsunmed within the first,
Pacci one’ s convi ction on both counts arising froma single crimnal
epi sode was found inconsistent wth the legislative intent of
section 775.021(4), Florida Statutes.

In the present case, every elenent of attenpted first degree
mur der by shooting was proved to establish the predicate offense
necessary to support a conviction under the “causing bodily injury”
statute. The only elenent necessary in addition to the el enents of
attenpted first degree nurder by shooting, however, was t he el enent
of bodily injury. In the present case, the attenpted nurder
conviction and the bodily injury conviction arose fromthe singul ar
act of shooting the victimw th one shot. Because both convictions
arose froma singular event and the elenent of bodily injury was
the only additional el enment necessary to support the conviction for
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causing bodily injury in the commssion of a felony (attenpted
mur der by shooting), appellant’s conviction on Count Il (causing
bodily injury in the commssion of a felony), cannot stand.
Pacci one.

Stated alternatively, based upon a strict viewof the el enents
of the two offenses, appellant’s conviction for causing bodily
injury in the conmssion of a felony is nerely an aggravated form
of attenpted first degree nmurder by shooting because the attenpted
mur der charge coul d have been sustained nerely upon a finding that
appel l ant shot at his wife with the intent to kill -- but m ssed.
The *“causing bodily injury” offense is but an aggravated form or
“degree variant” of the attenpted nurder offense because it
required proof of all the elenments of attenpted first degree nurder
by shooting with the additional requirenent that appellant actually
strike his intended target, thereby causing bodily injury.

The followi ng case law, strikingly simlar to the present case

and still good |law, also conpels reversal. Hall v. State, 517 So.

2d 678 (Fla. 1988) (dual convictions for robbery with a firearmand
display of firearm during crimnal offense inproper where

convictions arise out of sane transaction); State v. Boivin, 487

So. 2d 1037 (Fla. 1986) (dual convictions for attenpted first

degree nurder and aggravated battery inproper); MIlls v. State,

476 So. 2d 172 (Fla. 1985), cert. denied, 475 U. S. 1031, 106 S.Ct

1241, 89 L.Ed.2d 349 (1986) (dual convictions for hom cide and
aggravated battery arising out of single act inproper). Hall,
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Boivin, and MIIls are still good law. See Ceveland v. State, 587

So. 2d 1145 (Fla. 1991).
The cases finding dual convictions for attenpted nurder and
aggravated battery inperm ssible are particularly instructive and

per suasi ve. In MIls v. State and Boivin v. State, this Court

found no legislative intent to inpose dual convictions for
attenpted nurder and aggravated battery where the charges stemmed
froma single shooting, and found that these statutes were i ntended
to address the sane evil. In the present case, appellant was
convicted on Count | due to the shooting of his wfe. Thi s
shooting certainly constituted an aggravated battery as well as
attenpted nurder. To punish appellant a second ti ne under Count |

for causing bodily harmwoul d be to punish appellant twi ce for the
sane aggravated battery included in Count |I. This is not
perm ssible under MIlls and Boivin. At trial, even the state
conceded that if appellant were convicted on Count | of the | esser
i ncl uded offense of aggravated battery, a conviction on Count II
woul d constitute a double jeopardy violation. (R I11,298). The
rule articulated in MIls and Boivin is still good |aw See

Wllians v. State, 625 So. 2d 994 (Fla. 1st DCA 1993) (dual

convictions for attenpted second degree nurder and aggravated
battery based on sane gunshot violates constitutional prohibition
agai nst double jeopardy as codified in section 775.021(4)(b),
Florida Statutes). In the present case, since appellant’s
conviction for attenpted nurder by shooting also established an
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aggravated battery, a second conviction for causing bodily injury
is likew se prohibited because the “bodily injury” elenment is
duplicative of the aggravated battery used to prove guilt on Count

|. See also, Davis v. State, 559 So. 2d 707 (Fla. 4th DCA

1990) (dual <convictions for attenpted first degree nurder and
aggravated battery arising out of sanme transaction violates
constitutional prohibition against double jeopardy as codified in
section 775.021(4)(b), Florida Statutes).

Al'so instructive are the followi ng cases: State v. Anderson

695 So. 2d 309 (Fla. 1997) (dual convictions for perjury in an
of ficial proceeding and providing false information in application
for bail arising out of sane transaction violates constitutional

prohi bition against double jeopardy as codified in section

775.021(4)(b), Florida Statutes); Thonpson v. State, 650 So. 2d 969
(Fla. 1994) (dual convictions for sexual battery on physically
incapacitated victim and sexual activity while in custodi al
authority of a child arising out of same transaction violates
constitutional prohibition against double jeopardy as codified in

section 775.021(4)(b), Florida Statutes); LaRoche v. State, 23

Fla. L. Wekly D2681 (Fla. 4th DCA, Decenber 9, 1998) (dual
convictions for grand theft and filing fraudul ent insurance claim
ari sing out of same transaction viol ates constitutional prohibition
agai nst double jeopardy as codified in section 775.021(4)(b),

Florida Statutes); Vasquez v. State, 711 So. 2d 1305 (Fla. 2d DCA

1998) (dual convictions for grand theft and obtaining vehicle with
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intent to defraud arising out of sanme transaction violates
constitutional prohibition against double jeopardy as codified in

section 775.021(4)(b), Florida Statutes); State v. McDonald, 690

So. 2d 1317 (Fla. 2d DCA 1997) (dual convictions for fraud in the
provi si on of goods or services and grand theft arising out of sane
transaction violates constitutional prohibition against double
jeopardy as codified in section 775.021(4)(b), Florida Statutes);

WIf v. State, 679 So. 2d 351 (Fla. 5th DCA 1996) (dual convictions

for petit theft and fel ony fraudul ent use of a credit card arising
out of sanme transaction viol ates constitutional prohibition against
double jeopardy as codified in section 775.021(4)(b), Florida

Statutes); Crawford v. State, 662 So. 2d 1016 (Fla. 5th DCA 1995)

(dual convictions for first degree burglary and aggravated battery
on occupant of dwelling arising out of sanme transaction violates
constitutional prohibition against double jeopardy as codified in
section 775.021(4)(b), Florida Statutes).

The trial erred court erred, therefore, in denying the notion
of defense counsel to dismss Count Il, and in convicting and
sent enci ng appel l ant on Count I1

[ NOTE: Petitioner notes that the sane issue raised herein is

pending review by this Court in Bryon Gordon v. State, Case No.

96,834 (Oral argunent May 9, 2000). Petitioner has reviewed the
briefs filed in that case and woul d request that the court take

judicial notice of the follow ng distinction which may be rel evant
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to the court’s analysis. Petitioner Bryon Gordon was convicted of
four offenses: (1) attenpted first degree nurder with a firearm
(2) felony causing bodily injury; (3) aggravated battery causing
bodily injury; and (4) robbery with a firearm In its answer
brief, the state contended that it was the arnmed robbery offense
that constituted the “fel ony” supporting the conviction for fel ony
causing bodily injury. (Respondent’s Answer Brief at 3). |If the
court adopts the state’s argunent in Gordon, and finds the arned
robbery conviction to be germane to the | egal analysis, Petitioner
Harold Brown would nerely point out that the present case is
di stingui shable in that Petitioner Brown was neither charged with
nor convicted of armed robbery or any other felony which m ght

support the felony causing bodily injury charge.]

ISSUE II
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WHETHER APPELLANT’'S DUAL CONVICTIONS FOR THE
CHARGES OF ATTEMPTED PREMEDITATED MURDER WITH
A FIREARM AND CAUSING BODILY INJURY DURING THE
COMMISSION OF A FELONY VIOLATE FEDERAL AND
STATE CONSTITUTIONAL PROHIBITIONS AGAINST
DOUBLE JEOPARDY AS CODIFIED 1IN SECTION
775.021, (4) (b) , FLORIDA STATUTES, BECAUSE THE
ATTEMPTED MURDER WITH A FIREARM OFFENSE WAS
RECLASSIFIED TWICE DUE TO THE COMMISSION OF
THE LESSER INCLUDED OFFENSE OF AGGRAVATED
BATTERY?

Appel | ant was convicted of attenpted first degree nmurder with
a firearm The evidence showed that appellant also commtted the
perm ssive | esser included of fense of aggravated battery, and the
record reveals that appellant’s conviction was reclassified
pursuant to section 775.087(1), Florida Statutes, which would
permt reclassification due to the conm ssion of an aggravated
battery. Section 775.087, Florida Statutes, provides in pertinent
part:

(1) Unless otherwi se provided by | aw, whenever a person

is charged wwth a felony, except a felony in which the

use of a firearmis an essential elenment, and during the

comm ssion of such felony the defendant carries,

di spl ays, uses, threatens, or attenpts to use any weapon

or firearm or during the conm ssion of such felony the

def endant comm ts an aggravated battery, the felony for

which the person is charged shall be reclassified as
fol |l ows:

(a) In the case of a felony of the first degree, to a
life fel ony.

8§ 775.087(1), Fla. Stat. (1997)(enphasis added). Under such a
ci rcunstance, appellant’s conviction for causing bodily injury
during the conm ssion of a felony should be regarded as a second

enhancenent for the aggravated battery and shoul d be precluded by
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doubl e j eopardy considerations. See Ceveland v. State, 587 So. 2d

1145 (Fla. 1991)(where robbery conviction enhanced for use of
firearm single act involving use of sane firearmcannot formbasis
for separate conviction and sentence for wuse of firearm in

conmi ssion of felony); Crawford v. State, 662 So. 2d 1016 (Fla. 5th

DCA 1995) (dual <convictions for first degree burglary and
aggravated battery on occupant of dwelling arising out of sane
transaction violates constitutional prohibition against double
j eopardy as codified in section 775.021(4)(b), Florida Statutes).
The trial erred court erred, therefore, in denying the notion of
defense counsel to dismss Count Il, and in convicting and

sent enci ng appel l ant on Count 11

28



ISSUE III

WHETHER APPELLANT’S DUAL CONVICTIONS FOR THE
CHARGES OF ATTEMPTED PREMEDITATED MURDER WITH
A FIREARM AND CAUSING BODILY INJURY DURING THE
COMMISSION OF A FELONY VIOLATE FEDERAL AND
STATE CONSTITUTIONAL PROHIBITIONS AGAINST
DOUBLE JEOPARDY AS CODIFIED 1IN SECTION
775.021, (4) (b)3., FLORIDA STATUTES, BECAUSE
FELONY CAUSING BODILY INJURY IS A PERMISSIVE
LESSER INCLUDED OFFENSE OF ATTEMPTED
PREMEDITATED MURDER WITH A FIREARM?

The question squarely presented is whether section
775.021(4)(b)3., Florida Statutes, precludes dual convictions for
a principal offense and a perm ssive |esser included offense, as
expressly stated by Justice Kogan in his concurring opinion in

Sirnmons v. State, 634 So. 2d 153, 155 (Fla. 1994). The district

courts of appeal are in conflict on this question. |In Duhart v.
State, 724 So. 2d 1223 (Fla. 1st DCA 1998), the district court held
that section 755.021(4)(b)3., Florida Statutes, enconpasses only
necessarily lesser included offenses, relying on this Court’s

opinions in State v. Johnson, 601 So. 2d 219, 221 (Fla. 1992),

State v. Mcdoud, 577 So. 2d 939, 941 (Fla. 1991), and Gaber v.

State, 684 So. 2d 189, 190-191 (Fla. 1996). To the contrary are

Greshamv. State, 725 So. 2d 419 (Fla. 4th DCA 1999) (barring dual
convictions for attenpted second degree nurder and category 2
(perm ssive) l|lesser included offense of aggravated battery), and

Davis v. State, 559 So. 2d 707 (Fla. 4th DCA 1990) (barring dua

convictions for attenpted first degree nurder and aggravated
battery).
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In its opinion below, the district court announced that the
guestion whether the statutory elenents of “felony causing bodily
injury” are subsuned by the offense of attenpted nmurder (or vice
versa), nust be answered “w thout regard to the accusatory pl eadi ng
or the proof adduced at trial,” quoting section 775.021(4)(a),
Florida Statutes. (App. at 6-7). In so stating, the court
m sapprehended the fact that the stated rule applies only: “[f]or
the purposes of this subsection,” neaning subsection (4)(a).

Subsection (4)(a) is a sinple restatenent of the Bl ockburger test.

Sirnons v. State, 634 So. 2d 153, 154 (Fla. 1994)(Kogan, J.,

concurring); see also, Geshamv. State, 725 So. 2d 419 (Fla. 4th

DCA 1999). The district court bel ow overl ooked the fact that the

strict Blockburger test has no application in the present case and

appellant did not rely onit. The exceptions under which appel |l ant
sought relief fell under subsection (4)(b). See 8§ 775.021(4)(b),
Fla. Stat. The district court, thus, m sapprehended t he deci si onal
rule that under section 775.021(4)(b), the question whether the
el emrents of one of fense are subsuned by the other nust be resol ved,
in the case of “alternative conduct” statutes such as felony
causing bodily injury and attenpted first degree nurder, by

reference to the specific conduct charged. See Johnson v. State,

712 So. 2d 380 (Fla. 1992). In addition, the district court
wrongly construed section 775.021(4)3., which includes within its
anbit according to Justice Kogan, perm ssive |esser included

of f enses.
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This court’s decisions in State v. Johnson, 601 So. 2d 219,

221 (Fla. 1992), State v. Mdoud, 577 So. 2d 939, 941 (Fla. 1991),

and Gaber v. State, 684 So. 2d 189 (Fla. 1996), do not undercut the

correctness of Justice Kogan's concurrence in Sirnons. State v.

McC oud i nvol ved an application of section 775.021(4) (a), rejected
t he def endant’ s contention that 775.021(4) (b) applied, and rej ected

defendant’s doubl e jeopardy argunent under a strict Blockburger?

anal ysi s. Gaber v. State is to the sane effect. In State v.

Johnson, 601 So. 2d 219 (Fla. 1992), this Court stated that
“In]ecessarily lesser included offenses were listed in section
775.021(4)(b)(3)...." This statenent does appear to conflict with
Justice Kogan's concurrence in Sirnons which reasons that only
perm ssive | esser included of fenses are referenced in (4)(b)3. The

Court’s pronouncenent in State v. Johnson, however, appears to be

di ctumsince the Court’s holding pertained to the state’s right to
a jury instruction on a permssive |esser offense over the
defendant’s objection. To the extent that the law is unclear on
the subject, as evidenced by the conflict anmong the district
courts, appellant requests that the Court adopt Justice Kogan's
concurring opinion in Sirnons as the law of this state, since it
the only decisional authority which gives logical neaning and
effect to all parts of section 775.021(4), Florida Statutes.

In the present case, since felony causing bodily injury is a

2 Bl ockburger v. United States, 284 U.S. 299, 52 S.Ct. 180,
76 L.Ed. 306 (1932).
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perm ssive | esser included offense to attenpted first degree nurder

with a firearm one of appellant’s convictions should be reversed.
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CONCLUSION
In light of the foregoing argunment and authority presented in
either ISSUE I, ISSUE Il, or ISSUE II1Il, appellant respectfully
requests that the Court i1issue an opinion reversing one of his
convictions, and remand for resentencing.
Respectful ly subm tted,
NANCY A. DAN ELS
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