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IN THE SUPREME COURT OF FLORIDA

HAROLD EUGENE BROWN,

Petiti oner,
V. CASE NO. SC00-721
STATE OF FLORIDA,

Respondent .

PETITIONER’S REPLY BRIEF ON THE MERITS

PRELIMINARY STATEMENT

Petitioner was the Defendant in the circuit court for Duva
County, where he was convicted of the offenses of attenpted first
degree nurder with a firearm and causing bodily injury in the
comm ssion of a felony. Petitioner was the Appellant in the First
District Court of Appeal. He will be referred to in this brief as
Petitioner or Harold Brown.

The record consists of four volunes, and will be referred to
as “R” followed by the appropriate volune and page nunber, e.g.,

(R1,1).
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STATEMENT OF THE CASE AND FACTS

Not hi ng added.

ARGUMENT
ISSUE I

WHETHER APPELLANT’'S DUAL CONVICTIONS FOR THE
CHARGES OF ATTEMPTED PREMEDITATED MURDER WITH
A FIREARM AND CAUSING BODILY INJURY DURING THE
COMMISSION OF A FELONY VIOLATE FEDERAL AND
STATE CONSTITUTIONAL PROHIBITIONS AGAINST
DOUBLE JEOPARDY AS CODIFIED 1IN SECTION
775.021, (4) (b)2., FLORIDA STATUTES?

In Lukehart v. State, 25 Fla. L. Wekly S489 (Fla. June 22,

2000), this court held, inter alia, that dual convictions for

felony murder and aggravated child abuse were not prohibited by
doubl e jeopardy. 1d. at S494. The central basis for the court’s
hol ding was the fact that the homcide statute provides that a
defendant is guilty of felony nurder if the defendant causes the
deat h of anot her whil e engaged in the comm ssion of any one of ten
enunerated felonies, including aggravated child abuse. By
speci fyi ng aggravated chil d abuse as one of the qualifying felonies
for felony nmurder, the legislature expressed its intention to
i npose nmultiple punishnments for felony nurder and the underlying
fel ony of aggravated child abuse.
Sinply put, defendant can be convicted of both

felony murder and the qualifying felony
because the fel ony nurder statute says so.



Lukehart, 25 Fla. L. Wekly $494, quoting Geen v. State, 680 So.

2d 1067, 1068 (Fla. 3d DCA 1996).
In so ruling, this court took care to distinguish its earlier

decisionin MIlIs v. State, 476 So. 2d 172 (Fla. 1985), wherein the

court held that dual convictions for aggravated battery and
hom cide as the result of one shotgun blast were barred by double
jeopardy. This court noted that its decision in MIIs rested on
principles of |egislative intent and preceded the 1988 | egi sl ative
amendnents to section 775.021(4), Florida Statutes, codifying the
| egislative intent to convict and sentence for each crimnal
offense commtted in the course of one crimnal episode or
transacti on. Lukehart, 25 Fla. L. Wekly $S494, n. 10, citing Ch.
88-131, § 7 at 709, Laws of Fla. Because MIlls is one of the cases
upon which Petitioner relies, Petitioner takes great pain to point
out that Lukehart does not overrule MIIs. As Petitioner construes
Lukehart, this court did not overrule MIIls either expressly or
inpliedy. Nor did the court state that MIls was superseded by
statute. Rather, it appears that the court’s reference to MIlIs
was made for the purpose of distinguishing MIls fromLukehart, as
t hese cases invol ve sets of dual convictions seductively simlar in
t he factual sense though easily distinguishable inthe |egal sense.
This court distinguished Lukehart from MIIs principally on the
ground that the felony nurder statute specifically listed
aggravat ed chil d abuse as a qualifying of fense whi ch woul d support
a conviction for felony murder -- a clear indication of |egislative
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intent to convict and sentence for both of fenses. Next, by noting
that MIls predated the 1988 statutory anmendnents to section
775.021(4), Florida Statutes, the court’s observation inforns us
why MIls would not control the Lukehart case.

Lukehart argues that our decision in MIls v.

State, 476 So. 2d 172 (Fla. 1985), should

control .

Lukehart, 25 Fla. L. Weekly at S494. Because of the 1988 statutory

anmendnents, MIIls would not control the outcone in Lukehart. MIls

does not control Lukehart because the statutory anmendnents altered
the |l egal analysis of double jeopardy issues rather the result or
outcone of a particul ar case.

As a matter of legislative intent, it is not at all clear that
the legislature intended nultiple convictions and sentences for
attenpted nmurder by shooting with a firearm and causing bodily
injury during conm ssion of a felony which, as the First District
Court of Appeal pointed out below, is now the “attenpted felony
nmur der” statute. In Lukehart, the ascertainnent of |egislative
intent was relatively easy because the wunderlying felony of
aggravated child abuse was |isted under the fel ony nmurder statute.

In the present case, naked reliance on section 775.021(4),
does not resolve the question of legislative intent. As stated in

State v. Reardon, 25 Fla. L. Wekly D1336 (Fla. 5th DCA June 1,

2000) (en banc), the bare expression of legislative intent to

convi ct and sentence a defendant for each of fense commtted during



the course of a single crimnal episode does not end the inquiry.
Par agraph 775.021(4)(b) lists three exceptions to this rule of
construction under which the offenses at issue nust be tested. |d.
at D1336. G ven this analysis, we have conme full circle to the
di spositive question -- whether dual convictions for attenpted
felony murder (bodily injury in the commssion of a felony) and
attenpted nurder with a firearm fall within one of the three
statutory exceptions articulated in section 775.021(4)(b).

To square the present case “on all fours” with Lukehart, the
attenpted felony nurder statute would have to contain a “laundry
list” of underlying felonies, the comm ssion of which would qualify
the defendant for a conviction for attenpted felony murder. For
the follow ng reasons, no such expression of |egislative intent
exists in the present case.

Applying the well established rule that subsequent anendnents
to a statute nay be used as a guide to legislative intent,
Petitioner points out that section 782.051(2), Florida Statutes
(1999), provides in pertinent part:

(2) Any person who perpetrates or attenpts to
perpetrate any felony other than a felony
enunerated in s.782.04(3) and who commts,
aids, or abets an intentional act that is not
an _essential elenent of the felony and that
could, but does not, cause the death of

another commts a felony of the first
degree, ...




8§ 782.051(2), Fla. Stat. (1999). The underscored portion of the
statute above represents an anendnent (addition) to the 1997
version of the statute.

In this regard, Petitioner reasserts his contention that al
“attenpt” offenses are alternative conduct statutes. The second
el enmrent of an attenpt offense is the commssion of an act in
furtherance of the offense attenpted. Since the “act” el enment may
be satisfied in a variety of ways, the specific act offered by the
state in satisfaction of this elenent nust be regarded as an

el emrent of the offense, as Johnson v. State, 712 So. 2d 380 (Fla.

1998), requires in the case of an alternative conduct statute that
the court conpare the specific conduct charged in determ ning
whet her the two of fenses of conviction are “degree variants” of one
another. In the present case, the specific act and el enent of the
attenpted nurder offense is shooting with a firearm The el enent
of shooting with a firearmnust then be conpared to the el enments of
felony causing bodily injury. 1In this light, it can be seen that
the only additional elenent necessary to establish the offense of
felony causing bodily injury is that the shooter actually hit his
target, thereby causing “bodily injury.” In this manner, attenpted
nmur der by shooting with a firearmis properly considered a “degree
variant” of the offense of felony causing bodily injury. Perhaps
nmore inportantly, since the “act” of shooting with a firearmis an
essential element of the wunderlying felony, the offense of
attenpted nurder by shooting with a firearm does not invoke the
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application of section 782.051(2), Florida Statutes (1997) as
construed in |ight of the subsequent anendnments codified in section
782.051(2), Florida Statutes (1999). Stated alternatively, the
| egislature expressed its intention not to i npose dual convictions
for attenpted nmurder by shooting with a firearmand fel ony causing
bodily injury because shooting with a firearmis the “act” which
constitutes an “essential elenent” of the offense of attenpted

murder with a firearm

ISSUE II

WHETHER APPELLANT’'S DUAL CONVICTIONS FOR THE
CHARGES OF ATTEMPTED PREMEDITATED MURDER WITH
A FIREARM AND CAUSING BODILY INJURY DURING THE
COMMISSION OF A FELONY VIOLATE FEDERAL AND
STATE CONSTITUTIONAL PROHIBITIONS AGAINST
DOUBLE JEOPARDY AS CODIFIED 1IN SECTION
775.021, (4) (b) , FLORIDA STATUTES, BECAUSE THE
ATTEMPTED MURDER WITH A FIREARM OFFENSE WAS
ENHANCED TWICE DUE TO THE COMMISSION OF THE
LESSER INCLUDED OFFENSE OF AGGRAVATED BATTERY?

Not hi ng added.

ISSUE III

WHETHER APPELLANT’S DUAL CONVICTIONS FOR THE
CHARGES OF ATTEMPTED PREMEDITATED MURDER WITH
A FIREARM AND CAUSING BODILY INJURY DURING THE
COMMISSION OF A FELONY VIOLATE FEDERAL AND
STATE CONSTITUTIONAL PROHIBITIONS AGAINST
DOUBLE JEOPARDY AS CODIFIED 1IN SECTION
775.021, (4) (b)3., FLORIDA STATUTES, BECAUSE
FELONY CAUSING BODILY INJURY IS A PERMISSIVE



LESSER INCLUDED OFFENSE OF ATTEMPTED
PREMEDITATED MURDER WITH A FIREARM?

Not hi ng added.



CONCLUSION
In light of the foregoing argunment and authority presented in
either ISSUE I, ISSUE Il, or ISSUE II1l, appellant respectfully
requests that the Court i1issue an opinion reversing one of his
convictions, and remand for resentencing.
Respectful ly subm tted,
NANCY A. DAN ELS

PUBLI C DEFENDER
SECOND JUDI CI AL CIRCU T

RI CHARD M SUMVA

Assi stant Public Def ender
Fl ori da Bar No. 890588
Leon Co. Courthouse, #401
301 South Monroe Street

Tal | ahassee, Florida 32301
(850) 488-2458

ATTORNEY FOR APPELLANT
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