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PRELI M NARY STATENMENT

Appel | ant, defendant in the trial court below, wll

to as “Appellant”, “Defendant”, or “Conde”.

37,

Appel | ee,

51, 58

44, 50, 55

be referred

the State



of Florida, will be referred to as the “State”. References to
the record will be by the synbol “R’, to the transcript will be
by the symbol “T”, to any supplenental record or transcript wll
be by the synmbols “SR” or “ST”, and to Conde’s brief will be by
t he synbol “IB”, followed by the appropriate page nunbers.

STATEMENT OF THE CASE AND FACTS

Appel | ee accepts Appellant's statements of the case and
facts for purposes of this appeal, subject to the additions,
corrections, and/or clarifications set out in the Argunent
section.

SUMVARY OF THE ARGUNMENT

PO NT |- The trial court properly denied Conde’s “for cause”
chal l enges to 6 jurors.

PONT 11- The trial court properly exercised a cause
chal | enge agai nst venire person Aguirregaviria.

PO NT 111- Conde was not entitled to a judgnent of acquittal
because there was sufficient evidence of premeditation.

PONTSIV&X- Wllians rul e evidence was adnmi tted properly.

PO NT V- The trial court properly adm tted certain evi dence.

PONTS VI & X- The prosecutor did not make inproper

arguments during guilt and penalty phase.

PONIT VIIl- Conde’'s confession was free and voluntarily




gi ven.

PONT VIII- The trial court properly found CCP and HAC.

PONT I X- The trial court properly rejected statutory and
non-statutory mtigators.

PONT Xi- Chaplain Bizarro's testinmny was excluded
properly.

PO NT XlI1- The death sentence is proportional.

PO NTS Xl 11- Apprendi does not apply to this case.

PO NT |
THE TRIAL COURT PROPERLY DENI ED THE
DEFENDANT’ S CAUSE CHALLENGES TO JURORS WHO
DEMONSTRATED | MPARTI ALI' TY AND THE ABILITY TO

RENDER A VERDI CT BASED UPON EVI DENCE
PRESENTED ( Rest at ed) .

The trial court did not commt manifest error by denying
def ense counsel’s cause challenges to six prospective jurors-
Goom WIlIliam Hernandez, Huey, Owen, Rolle, and Fuentes--
agai nst whom Conde was required to exercise perenptory

chal | enges. See Looney v. State, 803 So.2d 656, 665 (Fla.

2001) (“[i]t is within a trial court’s province to determ ne
whet her a chall enge for cause is proper, and the trial court’s
determ nation of juror conpetency will not be overturned absent

mani fest error.”); Fernandez v. State, 730 So. 2d 277, 281

(Fla. 1999)(sane); Mendoza v. State, 700 So.2d 670, 675 (Fla.

1997).



The standard for determ ning when a prospective juror nmay
be excluded for cause because of his or her views on capital
puni shnent is “whether the juror’s views would ‘prevent or
substantially inpair the performance of his duties as a juror in

accordance with his instructions and his oath.’” Wi nwiaght v.

Wtt, 469 U. S. 412, 424-26 (1985) (quoting Adans v. Texas, 448

U.S. 38 (1980)). See Mixrrison v. State, 27 Fla.L.Wekly S253,

S257 (Fla. March 21, 2002); Looney, at 665. |1t does not require
that a juror’s bias be proved with “unm stakable clarity.” Wtt,
469 U. S. at 424-26. \Wether or not a juror should be stricken
for cause is a question for the trial judge and this Court *“nmust
give deference to the judge s determ nation of a prospective

juror’s qualifications. ooney, at 665, citing Castro v. State,

644 So.2d 987, 989 (Fla. 1994). The decision is “based upon
det erm nations of deneanor and credibility that are peculiarly
within a trial judge's province." Wtt, 469 U S. at 428. “A
trial court has latitude in ruling upon a challenge for cause
because the court has a better vantage point from which to
eval uate prospective jurors’ answers than does this Court in
[its] review of the cold record.” Mendoza, at 675.

Thus, “[d]espite [a] lack of clarity in the printed record,
there will be situations where the trial judge is left with the

definite inpression that a prospective juror would be unable to



faithfully and inpartially apply the law . . . this is why
def erence nmust be paid to the trial judge who sees and hears the

juror.” Wtt 469 U.S. at 425-26. See Gore v. State, 706 So. 2d

1328, 1332 (Fla. 1997)(*a trial court has great discretion when
deci di ng whet her to grant or deny a chall enge for cause based on

juror inconpetency”); Vi nwr i ght, at  424-26 (“because

determ nations of juror bias cannot be reduced to question-and-
answer sessions which obtain results in the mnner of a
catechism . . . deference nust be paid to the trial judge who
sees and hears the juror”).

Initially, it nust be noted that Conde’'s contention
regarding WIIliam Hernandez is not preserved for appeal because
def ense counsel never noved to strike WIIliam Hernandez for

cause. The exanpl es used by Conde refer to Juror John Hernandez
not W1l liamHernandez. (T 4685). John Hernandez was subsequently
di sm ssed for cause while WIIliamHernandez, an inpartial juror,
was accepted by both sides. (T 5547, 5805-06, R6-1061). The
argument is also unpreserved because defense counsel failed to
identify WIIliam Hernandez as an objectionable juror who woul d
have been stricken had defense counsel’s perenptory chall enges

not been exhausted (T 5902). See Mendoza, 700 So.2d at 674-75

(noting that in order for there to be reversible error based

upon denial of a challenge for cause, appellant nust have



exhausted all peremptory challenges and identified an
obj ecti onabl e juror who had to be accepted and sat on the jury);

Trotter v. State, 576 So.2d 691, 692-93 (Fla. 1990)(sanme);

Pentecost v. State, 545 So.2d 861, 863 n. 1 (Fla. 1989)(sane);

Giefer v. DiPietro, 625 So.2d 1226,1228 (Fla. 4" DCA

1993) (sane).

Turning to the other prospective jurors, Conde’ s argunent
fails as the record in this case verifies that no nmani fest error
occurred since all of the jurors in question possessed an
inmpartial state of mnd and the ability to follow the | aw.

1. Prospective Juror GGoom Conde |ists exanples of Juror
Groomis alleged “perjury and proclivity toward the death
penalty.” A review of these exanples, when read in the context
of Groomis entire questioning, reveals no perjury or bias.
Groom s questioning denonstrates candor and truthful ness.

The trial court began Groom s questioning, explaining that
the law requires jurors to wait until the second part of the
trial to weigh the aggravating and mitigating circunmstances and
aski ng G-oom whet her he woul d be capable of doing that. G oom

responded that *“yes he woul d. He agreed he would not
automatically decide that the defendant deserved the death
penalty if he returned a verdict of guilty (T 4151).

The prosecutor followed up on that point, explaining to



Groom that they were |ooking for “jurors who even though they
have already found the defendant guilty, are willing to listen
to whatever else is presented before maki ng a recommendati on,

capabl e of keeping an open mnd” even if he returns a
verdict of guilty.” (T 4152-53). Groom again responded
affirmatively, and noted he was willing to listen (T 4153).

Def ense counsel asked Groomto explain what his view of the
deat h penalty was, and G oomresponded that he thought it should
be mandatory in some circunstances. He believed that nurder and
rape in some instances, such as the abduction and rape of a
juvenile, were such circunmstances (T 4154). Def ense counse
then asked him to explain the particular types of nurder he
bel i eved deserving of the death penalty and Groomresponded t hat
he did not think that there was “an alternate type of nurder.
Murder is murder.” (T 4154). However, Groom noted that Conde’s
background, the type of life he has lead or “anything of that
sort” m ght “possibly” make a difference in his reconendati on,
so that even if he was convinced that Conde had killed Rhonda
with premeditation he could recommend life (T 4155-56). After
defense counsel reviewed the |aw concerning aggravators and
mtigators, Groom stated he could “follow the Court’s
instructions” in ternms of weighing that evidence (T 4157-58).

Furt her, he averred he would focus on the one nurder, and not



the other five, if instructed to do so by the court (T 4159-60).

Because Groom unequivocally stated he could follow the
court’s instructions (T 4157-4158) his belief that the death
penalty should be inposed in “some circunstances”, did not

inpair his ability to be a conpetent juror. See Kearse V.

State, 770 So.2d 1119, 1128-29 (Fla. 2000)(affirm ng denial of
cause challenge to juror who initially expressed belief in death
penalty and frustrations with justice system but, after further
instruction, unequivocally stated he would follow | aw); Johnson
v. State, 660 So.2d 637, 644 (Fla. 1995) (upholding trial court’s
deni al of cause challenge to juror who strongly favored death
penalty, but | ater noted she could follow sentencing

instructions); Castro v. State, 644 So.2d 987, 990 (Fla. 1994)

(same); Reaves v. State, 639 So.2d 1, 4 (Fla. 1994)(sane).

Conde also alleged, as grounds for the cause chall enge,
that Goom commtted perjury by stating on his questionnaire
t hat he had never been arrested. (T 4950). An exam nation of
this testinony, however, reveals his truthful ness. VWi | e
reviewi ng his answers to the questionnaire with the Court, G oom
vol unteered that he had been arrested: “I put no there, but |
nm sread the question.” His ex-wife had had himarrested so she
woul d get their house. Wth regard to G oonis failure to revea

his arrests for driving while intoxicated and possession of



al cohol by a juvenile, the record establishes no attenpt by him
to defraud the court or to conmt perjury (T 4950; SRl 23-24,
28-31). Further, as the prosecution pointed out respecting
t hese undi scl osed arrests, it was uncertain whether the jurors
understood “traffic related matters” were crimnal. (T 5436).

Mor eover, Groom s nondisclosure of his DU or “arrest” for
unl awf ul possession of alcohol by a m nor cannot be consi dered
“material” here because defense counsel exercised a perenptory
agai nst himand he did not sit on the jury. (T 5437).

A juror’s nondisclosure of information
during voir dire warrants a newtrial if the
def endant establishes the information is
relevant and material to jury service in
this case, the juror conceal ed t he
i nformation during questioning, and failure
to disclose the information was not due to
def endant’s | ack of di ligence....
Nondi scl osure is considered material if it
is substantial and inportant so that if the
facts were known, the defense nay have been
i nfluenced to perenptorily exclude the juror
fromthe jury.
Janes v. State,751 So.2d 682, 684 (Fla. 2000) (citations

omtted). In denying the cause challenge to Groom the trial
court noted that “[s]onmetines jurors answer questions in a
vacuum When they hear additional information their answer
will... change.” (T 5437).

2. Prospective Juror Huey. Appellant lists selected

responses M. Huey (“Huey”) gave during venire, apparently to



exenplify an all eged bias for the death penalty. However, when
Huey’'s testinony is read in context, it shows no bias for the
deat h penal ty. In fact, Huey denonstrates his ability to be
impartial and consider all evidence.

Upon the trial judge's questioning, Huey agreed to wait
until the conpletion of the penalty phase and the presentation
of aggravation and mtigation before considering a sentence (T
3680-81). The prosecutor followed up on that point, and
Huey affirmed that he had the capacity and was willing to wait
until the close of the second phase, to evaluate the evidence
and make a sentencing recomrendation (T 3681-82).

In response to defense question regarding his coments
regarding the death penalty and that nmurderers give up their

right to live, Huey explained that “anyone that would be found

guilty of taking soneone else’'s life | think gives up their
right tolive. | believe an eye for an eye.” (T 3682). He later
replied: “Well, as | have stated ... | believe that | can decide

based on the aggravating or mtigating circunstances whether
life inprisonment or the death penalty should be the appropriate
choice.” (T 3682). \When pressed by the defense as to what el se
Huey would need to hear in order not to recomend death, Huey
expl ai ned that he “guess[ed] that would be the definition of

what mtigating circunstances are. |f perhaps there was sone
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evi dence presented that for whatever reason qualified as a
mtigating circunstance, then that would be weighed in ny
judgment.” (T 3683). Huey agreed that there were mtigators
t hat woul d have wei ght with himand make hi m believe Conde had
not forfeited his right tolive (T 3684). He explained he woul d

| ook at Conde’'s “frame of mnd, whether he was under the

i nfluence of drugs . . . howthe |l adies were killed, and | think
just the general review of his overall life up until that
point.” (T 3684-85). Huey also agreed it would be hard to

di sregard the other five nurders, but after instruction by the
trial judge that those murders were not aggravating factors,
Huey affirnmed that he could follow the Court’s instruction by
noting that his view of “an eye for an eye” would not interfere
with his ability to sit as a juror. (T 3685-88).

The relevant question is whether a juror can set aside

opinions or inpressions and base a verdict solely on the

evi dence. Irwin v. Dodd, 366 U.S. 717 (1961). See Smith v.
Phillips, 455 U. S. 209, 217 (1982) (ruling that a juror cannot
be totally shielded fromall influences that may affect their
verdict). As the prosecutor noted, “many jurors are going to

initially say that certain things are going to be very difficult
for them But the ultimate issue is whether or not they have

the capacity to followthe Court’s instructions on the law” (T

11



3689) .
Huey unequi vocally averred that he could listen and wei gh
t he evidence to nake the appropriate sentencing recommendati on.

He agreed to be inpartial and follow the court’s instructions,

despite any preconceived notion of an eye for an eye”.
Accordingly, the trial court correctly denied Conde’s notion to
stri ke Huey for cause. Kearse, 770 So.2d at 1128-29; Johnson
660 So.2d at 644; Castro, 644 So.2d at 990; Reaves, 639 So.2d at
4.

3. Prospective Juror Owens. Appellant gives no specific
reason why the trial court erred by denying the cause chal |l enge

agai nst prospective juror Omens (“Owens”). As such, Conde has

failed to establish a claim for relief. Duest v. Dugger, 555

So. 2d 849, 852 (Fla. 1990) (finding issue waived and reasoning
t hat the “purpose of an appellate brief is to present argunents
in support of the points on appeal. Merely making reference to
argunments bel ow wi thout further elucidation does not suffice to
preserve issues”). Nonetheless, it is clear Onens was unbi ased.

Ms. Owmens, too, agreed, that she could await the penalty
phase to listen to and wei gh the aggravators and mtigators (T
3960). She avowed to keep an open mnd for the penalty phase,
even after Conde were found guilty. (T 3962). Initially, Owens

noted she was for the death penalty and stated she “would
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automatically vote for the death penalty” for first-degree
murder. However, she later clarified that she “would definitely
have to hear everything before [she] agreed to the death
penalty” and that she would “wait and listen to all the
m tigating and aggravating factors before she made up her mnd.”
(T 3964, 3968) (enphasis added).

W t hout question, the record establishes that Owens woul d
listen to all the evidence before maki ng a recomendation. It
was only upon |ater suggestive questioning by defense counsel
that she agreed that she would vote for the death penalty if
there was no reasonable doubt of a person commtting first
degree nurder. (T 3964). However, Owmen was rehabilitated when
she confirnmed that she would “definitely” listen to the
aggravating and mtigating factors, bef ore maki ng a
recomrendati on. (T 3968). Conde suggests that “this |ine of
rehabilitation” was used repeatedly by the trial court to
establish “that the venire persons would wait until all of the
penalty phase evidence was in before allowing their bias for
death determ ne their recomendation.” (1B-31, f.n.10).

An individual who indicates an agreenment with the death

penalty cannot be said to have a bias for death.! |Indeed, if a

! 1t is hard to i magi ne whet her any reasonabl e person has
a true “bias for death.” Obviously, Appellant is referring to

13



person indicates he does not believe in the death penalty and
could not make such a recommendation, the prospective juror
woul d be dism ssed for cause. “A person who has beliefs which
preclude her or him from finding a defendant guilty of an
of f ense puni shabl e by death shall not be qualified as a juror in
a capital case.” 8913.13, Fla.Stat. (2002). Likewi se, a juror
may be dism ssed for cause where he has a preconcei ved opinion
and states he would automatically recomend death if the

def endant is found guilty. See Floyd v. State, 569 So.2d 1225

(Fla. 1990) (Only “[a juror’s] wunqualified predisposition to
i npose the death penalty for all prenmeditated nurders warranted
excusal for cause.”). Sinply agreeing with the use of the death
penalty in Florida, does not, by itself, establish a reason for
dism ssing a juror.

Onens was clear in her responses that she would listen to
all the wevidence before making a decision. She would
“definitely have to hear everything before [agreeing] to the
death penalty.” (T 3968). Thus, she was qualified to sit as a
juror and the “for cause” challenge was denied properly. See
Kearse, 770 So.2d at 1128-29; Johnson, 660 So.2d at 644; Castro,
644 So.2d at 990; Reaves, 639 So.2d at 4.

4. Prospective Juror Rolle. Venire person Rolle (“Rolle”)

a preference toward the death penalty over life inprisonnent.
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did not give testinony which in any manner shows an irrevocabl e
commtnment to vote for the death penalty upon a finding of
guilt. Rolle s testinony denonstrates a willingness and a sense
of responsibility to listen to all the evidence before making a
sent enci ng determ nation.

Roll e confirmed that she would not make up her mnd as to
sentencing wuntil after contenplating the aggravation and
mtigation presented during the penalty phase. (T 3922). I n
fact, when questioned by the State on whether she “wouldn’t, be
able to recommend the death penalty, Rolle responded, “[n]o. |
don’t have those feelings right now because | haven't heard or
you know, the evidence wasn't presented before nme....” (T 3925,
enphasis added). This evinces that Roll e understood she had to
listen and weigh all of the evidence that would be presented
during the penalty phase.

Even when questioned by the defense, Rolle refused to
“automatically” inpose the death penalty. She stated she could
not recommend death at that tinme: “... because | would have to

know, see all the evidence and | would want to be sure.” (T
3927) . Even if she was sure that Conde did the killing, her
recomrendati on would be either life or death (T 3927). None of
her subsequent answers varied fromthe above responses. Rolle’s

expl anati on of wanting to wait and |listen to all of the evidence
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bef ore maki ng a recommendati on serves as a strong indication of
a unbi ased potential juror. She further specifically stated
that she would listen to the court’s instructions. The tria

court properly denied the notion to strike Rolle for cause. See
Kearse, 770 So.2d at 1128-29; Johnson, 660 So.2d at 644; Castro,
644 So.2d at 990; Reaves, 639 So.2d at 4.

6. Juror Fuentes “(Fuentes”). The juror agreed that he was
capable of listening to both the aggravating and mtigating
factors and waiting until the penalty phase before making a
sentenci ng recomendation to the court (T 4897-98). He further
stated that he could follow the court’s instructions about not
using evidence of the other nurders as aggravators (T 4899-
4900). Under defense questioning, Fuentes reported that not all
first-degree murder convictions deserve the death penalty, “but
the mpjority of thenmi do deserve death (T 4901). Fuent es
refused to commt to a predisposition for the death penalty,
instead replying: “[well, I don't know nuch about the case to
make a comrent like this, at that this time. (T 4901).

Def ense counsel asked: “If you were persuaded M. Conde had
strangl ed Rhonda Dunn with premeditation and killed her would
you be predisposed to the death penalty?” M. Fuentes
responded: “Yes | would.” (T 4902). Defense counsel then |ead

M. Fuentes by asking: “And therefore you would place a burden
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on the defense to please you not to give the death penalty?”
M . Fuentes responded: “That’'s the defenses job, yes.” (T 4902).
Conti nui ng, defense counsel asked: “You won't be able to
consi der those factors [Conde’s background, |ife history] as
mtigating factors?” Fuentes responded in the negative (T 4902).

Later, Fuentes was rehabilitated; he clarified that he was
capable of waiting to hear all the penalty phase evi dence before
maki ng a recommendation (T 4904). He further stated that he
woul d follow t he court’s i nstruction on t he
aggravating/mtigating circunstances and disregarding the
evi dence of the other nurders before maki ng a recomendation. (T
4905). Fuentes clearly expressed his ability to listen to all
of the evidence before making a recommendati on. Thus, the tri al
court properly denied Conde’'s for cause challenge to Fuentes.

See Kearse, 770 So.2d at 1128-29; Johnson, 660 So.2d at 644;

Castro, 644 So.2d at 990; Reaves, 639 So.2d at 4.
“The decision to deny a challenge for cause will be upheld
on appeal if there is support in the record for the decision.”

Hertz v. State, 803 So.2d 629, 638 (Fla. 2001). The i nstant

record clearly supports the trial court’s denial of cause
challenges to all five jurors questioned here as each
denonstrated his/her inmpartiality and ability to followthe | aw.

See Lusk v. State, 446 So.2d 1038, 1041 (Fla.1984) (test of
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juror conpetency is whether juror can “lay aside any bias or
prejudice and render his [or her] verdict solely upon the
evi dence presented and the instructions on the |aw given to him
[or her] by the court").

As this Court noted in Overton v. State, 801 So.2d 877, 893-

94 (Fla. 2001), the average jury in a death penalty case is
uni nformed and needs instruction on the “bifurcated process by
whi ch defendants may be tried and ultimately sentenced to the
death penalty.” The “average juror” described in Overton, is
precisely the type of jurors Conde questions here. The death
penalty sentencing process had to be explained to all of the
obj ected to jurors and each one expressed his ability to listen
to all of the evidence before making a recomrendati on. Despite
their alleged “pro-death sentinments”, none of the jurors in this
case denonstrated an irrevocable commtnment to recomend death
upon conviction. Actually, a review of the record reveal s that
several venire persons were dism ssed because they conveyed
their inability to listen to aggravating and mtigating factors
bef ore being commtted to recommendi ng death. G ven the trial
court’s superior vantage point, this Court should defer to its
determ nation and affirm Conde’s conviction and sentence of

death. See Overton, 801 So.2d at 893-94 (uphol ding denial of

cause challenge to juror who stated during voir dire that he
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favored the death penalty, but eventually stated “he would
‘start from a clean slate,” follow the |law and abide by the
sent enci ng schenme which required hi mto consi der aggravating and
mtigating circunstances.”); Mendoza, 700 So. 2d at 675
(affirm ng denial of for cause chall enge because none of the
chal l enged juror had indicated he would not follow judge's
i nstructions or woul d recomrend t he deat h penalty
automatically).

However, should the Court find that it was error to deny the
for cause chall enges, such was harm ess error. Conde does not
chal | enge on appeal any of the jurors who actually served on the
jury. Rat her, he challenges five jurors whom he excused

perenptorily. In Ross v. Oklahomn, 487 U. S. 81 (1988), the

United States Suprene Court noted that defendants do not have a
constitutional right to perenptory chall enges, they have a ri ght
to an inpartial jury. Thus, any claim that the jury was not
inpartial nust focus not on the jurors who were ultimtely
excused, but on those who actually served. |d. at 85-86. “So
long as the jury that sits is inpartial, the fact that the
def endant had to use a perenptory challenge to achieve that
result does not nean the Sixth Amendnent was violated.” |d. at
88. That the jury m ght have been different had these jurors

been excused for cause cannot, by itself, nmandate reversal. See
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id. at 87.

Conde has failed to allege, in any respect, that his jury
was unfair. Thus, even if any of the foregoing jurors should
have been excused for cause, any error was harnl ess where Conde
has failed to show any prejudice by the jury that actually

served. See Ross, 487 U.S. at 91; Penn v. State, 574 So. 2d

1079, 1081 (Fla. 1991).
PONT 11

THE TRIAL COURT CORRECTLY STRUCK VEN RE
PERSON AGUI RREGAVI RI A FOR CAUSE (restated).

Conde argues that the trial court erroneously granted the
state’s cause challenge to potential juror Aguirregaviria
(“Aguirregaviria”). This assertionis incorrect. Aguirregavira
gave confused/ equivocal responses to questions concerning her
opi nion of the death penalty. A record review reveals this
confusion, and | ater opposition to the death penalty:

THE COURT: ... Do you have any noral
religious or philosophical views where you
woul d be prevented from considering the

death penalty?

THE JUROR: Well, | don’t really knowif
| believe in it or not.

THE COURT: Ckay. Well, let’s tal k about
that. Do you support it or not?

THE JUROR: No.
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THE COURT: Okay. And is that based on
religious or philosophical?

THE JUROR: No, that is just a feeling,
you know - - -

THE COURT: Now, as you heard nme say, in
this case the State of Florida is seeking
the death penalty. And if, in fact, you
served on this jury and the jury returns a
verdict as to first degree nurder, the

second part of the trial will require you to
listen to aggravati ng and mtigating
ci rcunst ances. Aggravating being those

t hi ngs that suggest death is the appropriate
penalty and mtigating those things that

suggest that life is the appropriate
penalty. What | need to know is can you, in
spite of your views, |listen to those

aggravating and mtigating circunstances,
weigh them and make an appropriate
recommendation to the Court.

THE JUROR: | can try, that is all | can
say.

THE COURT: Let’'s assume the state proves
the aggravating circunstances beyond a
reasonabl e doubt, and they outweigh the
mtigating factors. The law requires you to
return a verdict or recommendati on or deat h.
Can you do that based on your views?

THE JUROR: | don’t know

(T 3735-38) (enphasis added.).

When questioned by the State, Aguirregaviria reaffirnmed she

was not

3737).

death even were Conde found guilty (T 3738).

sure whether she could vote for the death penalty
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response continued during defense counsel gquesti oni ng.
Agui rregaviria could not think of a crime where she though the
death penalty was appropriate (T 3738). Def ense counsel then
went through exanples of horrific crimes and the nost
Aguirregaviria would say is that she “guessed” or “m ght” vote
for the death penalty (T 3738-39). She “guessed” that she could
engage i n the wei ghing process and “guessed” that she could vote
for the death penalty (T 3739).

Additionally, Aguirregaviria did not fully conmt herself
to listening and weighing the evidence before making a
recommendati on. She gave no cl ear indication about her state of
m nd which created a reasonable doubt as to her inpartiality.
Based on her answers, the trial court properly excused
Aguiregaviria for cause. A juror is not required to state that
she would never vote for the death penalty in order to be
properly excused for cause nor does a trial court have to accept
a juror as qualified who says that she “mght” vote for the
death penalty under certain personal standards. Morrison, 27
Fl a. L. Weekly at S257-58.

In Morrison, the juror initially stated that *“he would
prefer to see a person rehabilitated, even if they have nurdered
sonebody,” and said he did not “know if [he] could push for the

death penalty.” Like Aguiregaviria, the juror in Mrrison was
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not sure” if he could recommend death, even if he found that
t he aggravators outweighed the mtigators and “still was not
sure” whether he could follow the law, even after the trial
court explained the law to him This Court held that such

equi vocation, i.e., being “not sure” was sufficient to support

excusal for cause. |1d. See Sins v. State, 681 So.2d 1112, 1117

(Fla. 1996) (uphol ding excusal for cause of juror who stated
t hat she was “not sure” whether she would be able to vote for
t he death of the defendant); Castro, 644 So.2d at 989 (uphol di ng
excusal for cause where juror stated he was “not sure” he could
foll ow instructions).

Conde’ s reliance upon Farina v. State, 680 So.2d 392 (Fla.

1996) is msplaced as such is distinguishable fromthe instant
matter. He argues that Aguiregaviria' s responses were no nore
equi vocal than those of the venire person, Hudson, in Farina.
Yet, review of Farina indicates that the challenged juror, while

having “m xed feelings” said she would “try” to consider the

state’s request for a death recomendation. 1d., 680 So.2d at
396-98. (IB at 35). Also, that juror indicated she fairly and
i n an unbi ased manner consi der recomendi ng death and woul d vote
to convict if she were convinced of the defendant’s guilt. 1d.
at 396-97. The Farina juror’s unequivocal agreenent to consider

a death recommendati on are not at all simlar to Aguiregaviria's
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response here where she only gave a definitive answer when she
expressed her opposition to the death penalty. Ot herw se,
Aguiregavira stated she “didn’t know’ or at best that she
“guessed” she could vote for the death penalty. The trial court

properly excused her for cause. See Fernandez v. State, 730

So.2d 277 (Fla. 1999) (no manifest error in excusing for cause
jurors who gave equivocal responses as to whether they could
follow the | aw and set aside personal beliefs concerning death

penalty); San Martin v. State, 705 So.2d 1337, 1343 (Fla.1997)

(finding excusals proper where jurors expressed personal
opposition to death penalty and responded equi vocal | y when asked
if they could put aside personal feelings and follow |aw);

Ki nbrough v. State, 700 So.2d 634, 639 (Fla. 1997)(opining

“al t hough the prospective juror did respond in the affirmtive
to a question by the defense attorney asking if she could foll ow
the oath she would be adm nistered and apply the law as
instructed by the judge, she had clearly expressed uncertainty

several times during the interview. ”); Smth v. State, 699 So. 2d

629, 636 (Fla. 1997) (finding no error in excusing juror for
cause where he equivocally expressed inpaired ability to follow
the | aw).

PONT III

THE TRIAL COURT DI D NOT ERR BY DENYI NG
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APPELLANT" S MOTI ON FOR JUDGMVENT OF ACQUI TTAL
ON THE FI RST- DEGREE MURDER CHARGE
( RESTATED) .

Appel | ant argues that the state failed to present sufficient
evidence to establish preneditation, and therefore, the trial
court should have granted his notion for judgnment of acquittal
on the first-degree murder charge.

A de novo standard of reviewapplies to notions for judgment

of acquittal. Pagan v. State, 27 Fla.L. Wekly S299, S301 (Fl a.

April 4, 2002). This Court has repeatedly reaffirned the

general rule, established in Lynch v. State, 293 So.2d 44
(Fla.1974), that a notion for judgnent of acquittal will not be
granted unless there is no legally sufficient evidence upon

which a jury could base a verdict of guilty. See Morrison v

State 27 Fla.L.Wekly S253 (Fla. March 21, 2002); Gordon v.
State, 704 So.2d 107, 112 (Fla. 1997). “In nmoving for a
judgnment of acquittal, a defendant admts not only the facts
stated in the evidence adduced, but al so adnits every concl usion

favorable to the adverse party that a jury mght fairly and

reasonably infer from the evidence.” Darling v. State, 808
So.2d 145, 155 (Fla. 2002).

Conflicts in the evidence and the credibility of the
witnesses is a matter to be resolved by the jury; the granting

of a nmotion for judgnent of acquittal cannot be based on
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evidentiary conflict or witness credibility. [d. at 155. See

Davis v. State, 425 So.2d 654, 655 (Fla. 5th DCA 1983) (the fact

that the evidence is contradictory does not warrant a judgnment
of acquittal since the weight of the evidence and the w tnesses’

credibility are questions solely for the jury); Lynch v. State,

293 So.2d 44, 45 (Fla. 1974) (holding that where reasonable
mnds may differ as to proof of ultimate fact, courts shoul d
submt the case to the jury).

Further, a “claimof insufficiency of the evidence cannot
prevail where there is substantial and conpetent evidence to
support the verdict and judgnment." Darling, 808 So.2d at 155.
See Pagan, 27 Fla.L.Wekly at S301(“[g]enerally, an appellate
court will not reverse a conviction which is supported by

conpetent, substantial evidence.”); Terry v. State, 668 So.2d

954, 964 (Fla.1996)(sane). “If, after viewing the evidence in
the |ight nost favorable to the State, a rational trier of fact
could find the existence of the elements of the crinme beyond a
reasonabl e doubt, sufficient evidence exists to sustain a
conviction.” Pagan, 27 Fla.L. Wekly at S 301, citing Banks v.
State, 732 So.2d 1065 (Fla. 1999).

VWhen t he State’ s evidence i s wholly circunstantial, however,
the evidence nust also be inconsistent with the defendant’s

versi on of events. Pagan 27 Fla.L. Wekly at S301. The State is
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not required to “rebut every possible variation” of events which
could be inferred from the evidence or to conpletely disprove
the defendant’s theory of innocence. Rat her, the State is
required only to introduce conpetent evidence which is
i nconsistent with the defendant’s theory of events. The jury is
free to disbelieve the defendant’s version of events when the
State presents evidence conflicting with that theory. DeAngel o

v. State, 616 So.2d 440 (Fla. 1993); Cochran v. State, 547 So.

2d 928, 930 (Fla. 1989); Hanpton v. State, 549 So. 2d 1059, 1061

(Fla. 4th DCA 1989).

Contrary to Appel l ant’ s assertion, the State’ s preneditation
evidence in this case is not wholly circunstantial. “A
confession is direct, not circunstantial evidence.” Wodel v.
State, 804 So.2d 316, 321 (Fla. 2001). The State relied upon
bot h Conde’ s confession and circunstanti al evidence to establish
prenmeditation in this case. When there is both direct and
circunmstantial evidence, “it is unnecessary to apply the speci al
standard of review applicable to circunstantial evi dence cases.”
Pagan, at S301. Consequently, Appellant’s first-degree murder
conviction nust be sustained if there is conpetent and
substanti al evidence of preneditation supporting the verdict.

A review of the record shows that there is conpetent and

substantial evidence of preneditation in the instant case
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supporting the verdict. In Asay v. State, 580 So.2d 610, 612

(Fla. 1991), this Court defined preneditation as “a fully fornmed
consci ous purpose to kill that may be formed in a nonent and
need only exist for such tinme as will allow the accused to be
consci ous of the nature of the act he is about to commt and the
probable result of that act.” There is no m ni num anount of
time required to form preneditation; all that is needed is
enough time to permt reflection and that may be only a few
seconds.

Here, Appellant confessed to nurdering six (6) prostitutes
within a 4 nonth period, between Septenber, 1994 and January,
1995 (T 7203-08). Rhonda was the last prostitute nurdered.
Regar di ng her death, Appellant stated in his confession that he
was on his way home from a doughnut shop when he saw Rhonda
standing on the north side of 8!"h street, close to the cenetery
(T 7475-76). It was a weeknight, at around m dnight (T 7475).
He stopped the car and arranged a “date” with her, agreeing to
pay $100 for vaginal sex (T 7477). He took her back to his
pl ace and they had sex in his bedroom (T 7478-79). They wat ched
television after having sex the first time (T 7481).
Thereafter, they had sex for a second time and afterwards, he
and Rhonda laid in bed together for about five mnutes (T 7480-

81). Rhonda was lying at the foot of the bed (T 7481).
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According to Conde, Rhonda then got up and was walKking
towards the bat hroom when he got out of bed and got behind her
(T 7482). He put his arm around her neck in the same manner
that he had the others (T 7482). Rhonda struggl ed so Conde used
both arnms and hands (T 7482). She continued to struggle,
hitting him on his forehead, with a glass pear (a knick-knack
that was sitting on top of the television)(T 7483). Appellant
kept squeezi ng Rhonda’ s neck as she was getting weaker (T 7483-
84) . He pulled the glass pear out of her hand. According to
Conde, the glass pear fell on top of her head and they both fell
to the floor-- Conde wasn't sure whether Rhonda fell to her
knees first (T 7484, 7486). The nedical examner, Dr. Rao
reported that Rhonda sustained severe blows to her head,
consistent with being hit with a baseball bat (T 7128-42).

As reveal ed in Conde’s confession, his left armwas still
around Rhonda’s neck and he continued squeezing her neck (T
7484). She was still struggling; her arms were flailing (T
7486). Conde got on top of her and persisted in squeezing her
neck until she died (T 7486, 7484). He clainmed that it took
only 20-30 seconds to strangle Rhonda, but Dr. Bell explained
that an airway has to be obstructed for 3-4 m nutes for a person
to die fromstrangulation (T 7485, 6487-94).

The foregoing direct evidence shows that Appellant had
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sufficient time to reflect upon his actions and that he nade a
consci ous decision to kill Rhonda. Conde had to decide to get
up out of bed, follow Rhonda, get behind her, and then put his
arm around her neck to strangle her. When she struggled, he
consci ously decided to put both arns and hands around her neck.
Li kewi se, he deliberately continued strangling Rhonda as she
fought to get away, hitting himwith the glass pear. Both fell
to the floor during the struggle and Appellant consciously
decided to pin Rhonda there so that she could not escape and
met hodi cally strangled her until she died. Such actions were
pur poseful, show ng a consci ous design to effect Rhonda’ s deat h.
Conde knew that the probable result of putting his arns around
Rhonda’ s neck and strangling her would be her death. I f her
mur der was not preneditated, Appellant could have stopped at any
poi nt during the struggle. Thus, the jury could reasonably
infer, from Conde’s own account of Rhonda s nurder, that he
consciously decided to kill her.

The jury also |learned from Conde’s confession that he had
murdered five (5) other prostitutes before killing Rhonda.
Appel l ant’s nmurder spree took place over a four-nonth period,
beginning in September, 1994 and culmnating wth Rhonda's
murder in January 1995. Hi s confession describes each nurder in

detail and reveals that they all followed the same pattern.
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Conde would pick up a prostitute, bring himher back to his
apartnment, have sex with them and then after the sex act was
conpl eted, w thout any provocation, Appellant would manually
strangle them to death. Conde even admtted to witing a
nessage to the police on the third victims body because he
hadn’t seen any nedia coverage on the nurders and wanted the
police to know that the nmurders were connected. Taunting the
police, Conde wote “Third, I will call Dw ght, CHAN 10, see if
you can catch nme.” (T 7304-7314). Based on the fact that he had
killed five (5) other prostitutes, in exactly the same manner,
and had taunted the police to “catch himif they could,” the
jury could reasonably infer from Appellant’s own words that he
intended to kill Rhonda.

In addition to the direct evidence, there was overwhel m ng
circunmstantial evidence in this case fromwhich the jury could
reasonably infer that Appellant had a fully forned conscious
purpose to kill Rhonda. “Evidence fromwhich prenmeditation nay
be inferred includes such matters as the nature of the weapon
used, the presence or absence of adequate provocation, previous
difficulties between the parties, the manner in which the
hom ci de was conmitted, and the nature and manner of the wounds

inflicted.” Sochor v. State, 619 So.2d 285, 288 (Fla. 1993),

quoting Larry v. State, 104 So.2d 352, 354 (Fla. 1958).
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Unquestionably, there was no provocation in this case.
Rhonda was not arguing or fighting with Appellant and had done
nothing to anger him | nstead, as Appellant adm tted, Rhonda
was just wal king to the bathroomwhen he got up, got behind her,
put his arm around her neck and strangled her. Further, there
could not be any previous difficulties between the parties
because, as Conde confessed, he met Rhonda for the first tine
that night. The manner in which the nurder was commtted al so
shows preneditation. Appellant |ured Rhonda to his apartment by
coolly arranging a “date” with her. Once inside his apartnment,
he waited until after they had sex for a second tine to catch
her off-guard with his attack. Rhonda struggled hard during the
attack, even after Conde bashed in her head, knocked her to the
fl oor and pinned her there. The nature and manner of the
wounds inflicted, |ikew se, show preneditation. The jury heard
testinony fromDr. Valerie Rao who perfornmed Rhonda’s autopsy.
She testified t hat Rhonda’s neck had henorrhagi ng through
several layers of nuscle and beneath the esophagus, all the way
down to the base of her skull. (T 7099, 7131-42). The hyoid
bone in her neck was also fractured, which is hard to break in
young people |like Rhonda because the bone is very elastic (T
7131-42). Rhonda al so sustai ned severe blows to her head, which

Dr. Rao described as consistent with the kind of injury you
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woul d sustain if hit with a baseball bat or kicked in the head
as hard as possible (T 7128-42). The damage was extensive
going all the way into her skull and her ear was bl ui sh/ purplish
(T 7121-30).

Addi tionally, Rhonda had abrasi ons and brui ses on her |eft
arm left hand, right elbow and knees, which were consistent
with a struggle (T 7108-20). Several of Rhonda’s artificial
nails were broken off and her left pinky finger nail was ripped
(T 7120-22). The broken finger nails also indicated to Dr. Rao
that there had been a struggle (T 7121-23). Rhonda al so broke
two (2) teeth during the struggle (T 7123-25). These injuries
wer e defensive wounds, consistent with Rhonda fighting for her
life.?

In Whodel v. State, 804 So.2d 316, 321 (Fla. 2001), a

def endant who had al so confessed to the nurders, raised the sane
argunment that Appellant has here, nanely, that there was no
direct evidence of prenmeditation and that the State’'s
circunstantial evidence was insufficient. Noting that a
confession is direct, not circunstantial, evidence, this Court

found that Wodel’'s taped confession provided conpetent,

YAppel l ant’ s “weapon” of choice were his hands, which
were just as deadly as a gun, knife or other instrument. See
Sexton v. State775 So.2d 923, 934 (Fla. 2000)(noting that the
def endant’ s “weapon” of choice was his son, over whom he had
conplete and total control).
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substanti al evidence upon which the jury coul d base a findi ng of
premedi tation. Wbodel indicated in his confession that he had
reflected on his actions prior to killing the victim stating:
"I was hoping to hit her on her head to nmake her pass out, and
then | was going to | eave. | thought that's what woul d happen if
you got hit in the head, you know. " |d. at 321. Further, Wodel
smashed the victimon the head with the porcelain toilet rimand
cut or stabbed her fifty-six times, and al so stabbed the male

victim eight tines. See Mddleton v. State, 426 So.2d 548

(Fla.1982) (confession that shooting was a "snap decision”
sufficient to sustain preneditation).

Simlarly, here, the jury could reasonably infer, from
Conde’s confession alone, t hat he had the requisite
prenmeditation. Conde admtted to nmurdering 5 prostitutes before
Rhonda so it was reasonable for the jury to infer that Rhonda,
too, would end up dead when she went with Conde that night.
Further, he admtted to witing on the third victinls body
because he hadn’'t seen any nedia coverage on the story and
wanted the police to know that the nurders were connected. The
writing taunted the police to “catch hint if they could. Conde
also admtted that he struggled with Rhonda for sone tine and
had to “pin her to the ground” before he could strangle her to

death. Adding to the direct evidence in this case is conpelling
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circunmstantial evidence which further shows the presence of
premeditation. Rhonda’s injuries show that a violent, rather
| engt hy struggl e occurred during which Conde had time to refl ect
upon his actions. Rhonda’s head was bashed in and she had
numer ous def ensi ve wounds—- abrasi ons, brui ses, two broken teeth,
and broken artificial nails. Dr. Bell also explained that it
takes approximately 3-4 mnutes for someone to die from
strangul ation. Thus, there is substantial, conpetent evidence
supporting the jury’'s finding of preneditation.

There are nunerous circunstantial evidence cases where a
jury’'s finding of prenmeditation was upheld under the nore

stringent circunstantial evidence standard of review For

exanple, in Holton v. State, 573 So.2d 284, 289-90 (Fla. 1990),
the victimwas found with a ligature securely tied around her
neck and her house was burned, presunmably to conceal the crine.
The nedi cal exam ner determ ned that the cause of death was
strangul ation. Scratch marks on the defendant's chest indicated
that the victim had struggled during the attack. Although the
def endant had clained that he did not intend to kill the victim
and that the nurder was an accident, this Court held that the
evidence was sufficient to support the jury's verdict of
prenmedi tated nmurder. Based on the State's evidence to the

contrary, the jury chose not to believe the defendant's version
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of events.

Simlarly, in DeAngelo v. State, 616 So.2d 440 (Fla. 1993),
t he defendant clainmed that he killed the victimin a blind rage
during an argunent, but the State presented evidence at tria
contradicting the defendant’s story. The nedical exam ner
testified that the defendant had to have choked the victim for
five toten mnutes to kill her. |In addition, evidence reveal ed
that the victim was strangled manually and choked with a
i gature. In light of these factors, this Court upheld the
defendant’s conviction for first-degree preneditated nurder
finding substantial conpetent evidence to support the jury’'s
verdict. Likew se, Conde’s conviction in the instant case nust

be uphel d. See Blackwood v. State, 777 So.2d 399, 406-07 (Fl a.

2000) (upholding jury's finding of preneditation where the
defendant clained that he did not intend to kill the victim
based on the fact that the defendant used manual strangul ati on,
strangul ation by ligature, suffocation by stuffing a washcloth
and bar of soap down the victims throat and suffocation by

pillow); Hitchcock v. State, 413 So.2d 741, 745 (Fla.

1982) (finding that defendant’s statenment to jailmte that he
choked the victim took her outside, then choked her agai n— all
to quiet her—supported a finding of preneditation); Czubak v.

State, 570 So.2d 925 (Fla. 1990) (finding jury properly found
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premedi tati on where victi mmanual |y strangl ed and def endant made

comments about victim being dead); Sochor v. State, 619 So.2d

285 (Fla. 1993) (finding preneditation supported where def endant
reflected during attack but chose to continue).

I n support of his argunment, Appellant relies solely on
circunstantial evidence cases which are clearly distinguishable

fromthis case. Hoefert v. State, 617 So.2d 1046 (Fla. 1993),

is distinguishable because of the sheer |ack of evidence. I n
Hoefert, the victim was found dead in Hoefert’s apartnent.
Because the body was so badly deconposed, the State was not able
to prove the manner in which the honicide occurred or even the
nature and manner of the wounds inflicted. The nedical exam ner
was only able to say that the cause of death was “probably
asphyxi ati on based upon the |l ack of finding anything else.” [d.
at 1048. There was no nedical evidence or physical trauma to
the victims neck, no evidence of sexual activity, and no
evi dence of genital injuries. As aresult, this Court could not
find sufficient evidence to prove preneditation.

The opposite is true here. The state not only proved the
manner in which Rhonda’s hom cide occurred, but also the nature
and manner of the wounds inflicted. There was no deconposition
thwarting the nedical examner’'s ability to definitively state

t he cause of death. 1In fact, the nmedical exam ner unequi vocally

37



stated that the manner of death was hom cide and the cause of
deat h was asphyxi ation. \What is nore, there was anple nedical
evi dence of physical trauma to Rhonda’s head and neck as
reported by the nedi cal exam ner. Based upon the manner of death
and the nature of Rhonda’s wounds, there is no question that
sufficient evidence existed to prove preneditation

Simlarly, Randall v. State, 760 So.2d 892, 901-02 (Fla.

2000), is distinguishable because all the State presented in
that case, in support of prenmeditation, was evidence that the
victinms had died of asphyxiation through manual strangul ati on,
had brui ses and abrasions and that the defendant had a history
of choki ng wonen to hei ghten sexual arousal. Randall argued that
he began forcefully choking the murder victins during consensual
sex and then when they struggled nore than his girlfriend or
ex-wi fe would have struggled, Randall becane enraged and
continued to choke them This Court noted that because the
ot her wonen that Randall choked during sexual activity did not
die, it was reasonable to infer that Randall intended for his
choki ng behavior to lead only to sexual gratification, not to
t he deaths of his sexual partners.

This Court concluded that there was insufficient evidence
of premeditation because there was no suggestion that Randal

exhi bited, nentioned, or possessed an intent to kill the victins
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at any tine prior to the honi cides. Mor eover, there was no
evi dence that either of the two nurders was comm tted according

to a preconceived plan. See Kirkland v. State, 684 So.2d 732,

734 (Fla. 1996) (evidence that victimsuffered severe neck wound
t hat caused her to bleed to death, and suffered other injuries
t hat appeared to be result of blunt trauma was insufficient to
establish prenmeditation because there was: no suggestion that
def endant possessed intent to kill victim no wtnesses to
events imredi ately preceding hom cide, no evidence suggesting
special arrangenments were made to obtain nurder weapon in
advance of hom cide; and State presented scant, if any, evidence

to indicate that defendant commtted the hom cide according to

a preconceived plan); Carpenter v. State, 785 So.2d 1182 (Fl a.
2001) (evi dence that defendant had arranged threesonme at which
victimwas killed, that victimdied as result of blunt trauma
and neck conpression and that defendant nmade statements to his
cellmate inmplicating hinself in the victims nurder were
insufficient to establish premeditati on because evi dence di d not
exclude the reasonable hypothesis that the victimwas kill ed,
wi t hout preneditation, after she rebuffed sexual advances made
by the defendant and ot her nan).

Conde’ s argunent that he did not contenplate killing Rhonda,

but instead, killed her as a result of an “internal conbustion”
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of wrenching enotions is belied by his admtted actions and
defies logic and compDn sense. The record shows that
Appellant’s actions were not committed in a fit of rage or
enotion. The severity and |l ength of the continuing attack shows
that, at sone point during the attack, Conde reflected and
decided to kill Rhonda. Clearly, this is not a case where
“bl i nd and unr easoni ng passi on” nonentarily occluded his ability
to form a preneditated design to kill. He obviously had the
opportunity to reflect for at |east a noment during this | engthy
struggl e. Not ably, Conde admts in another portion of his
Initial Brief (Point 1V) that intent was not “a particularly
contested issue at trial,” and that “M. Conde’'s confession
admtted his intent to nurder Rhonda Dunn.” (1B 43).

PONTS |V & X

THE TRI AL COURT DI D NOT ABUSE | TS DI SCRETI ON
BY ADM TTING W LLI AMS RULE EVI DENCE AT THE
GUI LT PHASE. ALTERNATI VELY, THE EVI DENCE
WAS PROPERLY ADM TTED BECAUSE |IT IS
“1 NEXTRI CABLY | NTERTW NED. ” FI NALLY, ANY
ALLEGED ERROR WAS HARMLESS. (Restated).

The trial court did not abuse its discretion by admtting

the five (5) uncharged homi cides as WIlianms rul e? evidence at

ZWlliams v. State, 110 So.2d 654 (Fla.), cert. denied,
361 U.S. 847 (1959).
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the guilt phase.® See Ray v. State, 755 So.2d 604, 610 (Fla.
2000) (adm ssibility of evidence is within the sound discretion
of the trial court, and standard of review on appeal is abuse of

di scretion); Zack v. State, 753 So.2d 9, 25 (Fla. 2000); Cole

v. State, 701 So.2d 845 (Fla. 1997); Jent v. State, 408 So.2d

1024, 1039 (Fla. 1981). The evidence was properly admtted to
prove Appellant’s notive, intent, plan, know edge, and the
absence of m stake or accident. Alternatively, the evidence was
adm ssi ble because it was “inextricably intertwined” wth
Rhonda’s nurder. Finally, even if it were error to admt the
evi dence, it was harnl ess.
The Wllianms rule is codified in section 90.404(2)(a),

Fl orida Statutes (2001), as foll ows:

Simlar fact evidence of other crines,

wrongs, or acts is adm ssible when rel evant

to prove a material fact in issue, such as

pr oof of notive, opportunity, i ntent,

preparation, plan, know edge, identity, or

absence of mistake or accident, but it is

i nadm ssi bl e when the evidence is relevant

solely to prove bad character or propensity.

“Simlar fact evi dence that reveal s other crinmes i s rel evant

and ‘adm ssible if it casts |light upon the character of the act

3 Appel | ant argues, in Point X, that the evidence was
improperly admtted at the penalty phase al so; however, it is
clear that the 5 hom cides were not introduced again at the
penalty phase and the jury was instructed to not consider them
as aggravators.
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under investigation by showing nmotive, intent, absence of

m st ake,

common schene, identity or a system or general

of crimnality’ and should be admitted if ‘relevant

pur pose save that of show ng bad character or propensity.

Schwab v.

pattern

for any

State, 636 So.2d 3, 7 (Fla. 1994) (quoting Wlliams v.

State, 110 So.2d 654, 662 (Fla. 1959). In Willianms v.

St at e,

621 So.2d 413 (Fla.1993), this Court explained that:

Id., at 414.

As a general rule, such evidence 1is
adm ssible if it casts light on a materi al
fact in issue other than the defendant's bad
character or propensity.... Evi dence of
other crimes or acts may be adm ssible if,
because of its simlarity to the charged
crime, it is relevant to prove a material
fact in issue. But it my also be
adm ssible, even if not simlar, if it is
probative of a material fact in issue.
Al t hough simlarity is not a requirenment for
adm ssion of other crine evidence, when the
fact to be proven is, for exanple, identity
or common plan or scheme it is generally the
simlarity between the charged offense and
the other <crime or act that gives the
evi dence probative value. Thus, evidence of
ot her crimes, whether factually simlar or
di ssim |l ar to the charged crine, is
adm ssible if the evidence is relevant to
prove a matter of consequence other than bad
character or propensity.

(Fla. 1988), this Court explained that

So-called simlar fact crimes are nerely a
speci al application of the general rule that
all relevant evidence is adm ssible unless
specifically excluded by a rule of evidence.
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The requirenent that simlar fact crinmes
contain simlar facts to the charged crine
is based on the requirement to show
rel evancy. Thi s does not bar t he
i ntroduction of evidence of other crines
which are factually dissimlar to the
charged crinme if the evidence of the other
crimes is relevant.

Thus, evidence of a collateral crinme need not be factually
identical or uniquely simlar to the charged of fense when such
evidence is relevant to prove the defendant’s notive to commt

t he charged offense. See Finney v. State, 660 So.2d 674, 682

(Fla. 1995). Simlar fact evidence of collateral crines may be
admtted as relevant even if it is not uniquely simlar. E.g.

Bryan, 533 So.2d at 744-46; Gould v. State, 558 So.2d 481 (Fla.

2d DCA 1990), rev'd on other grounds, 577 So.2d 1302 (Fla

1991); State v. Ayala, 604 So.2d 1275 (Fla. 4th DCA 1992).
Only where Wllianms rule evidence is offered to prove identity
by nodus operandi or common plan or schene, nmust the evidence
establish a high level of simlarity and al so uniqueness in

nat ur e. See Drake v. State, 400 So.2d 1217 (Fla.1981), appeal

after remand, 441 So.2d 1079 (1983).

Conde argues that the WlIllianms rule evidence was
i nadm ssible here because it was not relevant to proving
identity, intent or nodus operandi and because it inperm ssibly
becanme a feature of the trial. Contrary to his first assertion,
the Wllianms rule evidence was properly admtted because it was
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relevant to proving notive, intent, plan, know edge, identity

and t he absence of m stake or accident. See Fi nney, 660 So. 2d

at 681-82; Evans v. State, 693 So.2d 1096, 1101 (Fla. 3d DCA

1997) .

The State had to prove that Rhonda’s killing was a cri ne and
not the result of an accident. Additionally, it had to prove
the degree of the crime, i.e., that Rhonda’s killing was

prenmeditated first-degree murder, not second-degree or third-
degree nmurder. The best way for the State to prove those things
was by showi ng the pattern of hom ci des. I n other words, the
fact that Conde had killed 5 prostitutes before Rhonda, in
exactly the same manner (nmanual strangul ation), helped to show
that he planned and intended to kill her, i.e., had a fully
formed consci ous purpose to kill her and that her death was not

accidental. See Bradley v. State, 787 So.2d 732, 741-42 (Fla.

2001) (holding Wllianms rule evidence that defendant vandali zed
the victims girlfriend s car the week before the nurder was
rel evant to proving intent and preneditation).

There are specific |links between Rhonda’s nurder and the 5
previ ous hom cides which show a calculated plan for all 6
victinms: they were prostitutes; they were picked up in the sane
part of town and taken back to Conde’ s apartnent for sex; they

were nurdered after the sex acts were conpleted and in the sane
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fashion, i.e., by mnual strangulation; they were re-dressed
after being killed and their bodi es dunped face-down in grassy
swal es. Also 4 of the 6 victins contained DNA and/or fiber
evidence linking Conde to the crine. Proof of his plan and
intent is also found in what he wwote on victim Charity Nava’'s,
back: “this is the third, see if you can catch ne.”

The Wlliams rule evidence was also relevant to rebutting
the defense that Rhonda’s nurder was not preneditated. See

Wiornos v. State, 644 So.2d 1000, 1006-07 (Fla. 1994) (hol ding

that simlar crinme evidence, in the form of 6 other hom cides
conmmtted by the defendant, was adm ssible to rebut the
defendant’s “clainms regarding her |evel of intent and whet her
she acted in self-defense”; defendant testified that she was the
actual victimin the circunmstances |eading up to the nurder,
whi ch could have led the jury to conclude that she |acked the

requisite intent had it believed her testinony); Hoefort v.

State, 617 So.2d 1046, 1049 (Fla. 1993)(holding that simlar
fact testinmony, fromfour (4) of defendant’s prior victins, was
relevant to the issue of notive and to counter the defense’'s
contention that the absence of visible trauma negated
asphyxi ation as the cause of death)

Appel  ant argued at trial and continues to argue here that

Rhonda’ s death was not preneditated. (1B 35-37). |Instead, he
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argues, it was the result of an “internal conbustion” of the
wr enchi ng enoti ons he felt because he bl aned the prostitutes for
his wife leaving him The best evidence the State had to
di sprove his defense theory and to show that the killings were
not commtted during a fit of enotional rage, were the 5
unchar ged hom ci des— they show conclusively that Conde pl anned
and intended to kill Rhonda and that he did so with cool, calm
reflection. The 5 uncharged nurders also reveal Appellant’s
nmotive for the nurders— proof, possibly to his wife, of how
powerful he was. That is why he taunted the police by witing
on Charity Nava's back “catch me if you can.” Had the State
tried Rhonda’ s nurder al one, Appellant could have argued that
Rhonda’s death was accidental, perhaps the result of rough

consensual sex. See Townsend v. State, 420 So.2d 615 (Fla. 4th

DCA 1982) (uphol ding adm ssion of Wllians rule evidence where
def endant was on trial for the nurders of two prostitutes by
strangul ation and the State admtted collateral crimes evidence
of 6 other nmurders which court found relevant to proving
identity and notive).

Further, the 5 uncharged nmurders al so hel ped strengthen the
State’s identity evidence. The State’s physical and scientific
evidence |inking Appellant to Rhonda’s nurder was that mnuch

stronger because it was shown that Conde was |inked to 4 of the
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6 victins (DNA and fi ber evidence linked to 4 of the 6 victins).
Had the State not been able to present the WIllianms rule
evidence linking Appellant to 4 of the 6 victins by DNA and
fi ber evidence, the defense surely would have | aunched a nore
aggressive attack on that evidence regardi ng Rhonda’ s nurder and
coul d possibly have created reasonabl e doubt. Finally, the 5
uncharged hom cides were adnm ssible to corroborate Conde’s
confession, wherein he admtted to each and every one of the 5
hom ci des and provided specific details about them See
Townsend, 420 So.2d at 617 (noting that evidence of 6 coll ateral
hom ci des of prostitutes, in trial of defendant for 3 murders of
prostitutes, was rel evant to corroborating defendant’s

confession wherein he adnmtted the 6 collateral hon cides).*

Alternatively, the State notes that the evidence was
adm ssible regardless of the WIllianms rule, as “inextricably
intertwined,” to prove the entire context within which the

charged crime was commtted. |In Giffin v. State, 639 So. 2d

966, 968 (Fla. 1994) (citations omtted), this Court
di sti ngui shed bet ween evi dence admtted under section

90.404(2)(a) of the Florida Evidence Code--so-called WIlIlians

4Conde incorrectly includes the 175 pages of his
confession in calculating the pages devoted to the 5 other
murders. His confession is not Wllians rule evidence.

47



rul e evidence--and evidence admtted to establish the entire
context of the charged crine:

In the past, there has been sonme confusion
over exactly what evidence falls within the

Wliliams rule. The heading of section
90.404(2) is "OTHER CRIMES, WRONGS, OR
ACTS." Thus, practitioners have attenpted

to characterize all prior crinmes or bad acts
of an accused as WlIllians rule evidence.
This characterization is erroneous. The
Wlilliams rule, on its face, is limted to
“[s]limlar fact evidence.” § 90.404(2)(a),
Fla.Stat. (1991) (enphasis added).” Thus,
evidence of uncharged crinmes which are
i nseparable from the «crinme charged, or
evidence which is inextricably intertw ned
with the crime charged, is not Wllianms rule

evi dence. It is adm ssible under section
90. 402 because "it is a relevant and
i nseparable part of the act which is in
issue. . . . [I]t is necessary to admt the

evi dence to adequately describe the deed.”

See Coolen v. State, 696 So.2d 738, 742-43 (Fla. 1997)
(“evidence of uncharged crimes which are inseparable fromthe
crime charged, or evidence which is inextricably intertw ned
with the crime charged, is not Wllianms rule evidence”); Hunter
v. State, 660 So.2d 244 (Fla. 1995)(sane).

“lInseparable” or “inextricably intertw ned” evidence
includes evidence that is “inseparably linked in time and

circunstance,” Erickson v. State, 565 So. 2d 328, 333 (Fla. 4th

DCA 1990), and which is “necessary to fully describe the way in

which the crim nal deed happened,” T.S. v. State, 682 So. 2d
1202 (Fla. 4th DCA 1996). Adm ssi ble “inseparable crine”

48



evidence “explains or throws |Ilight wupon the crine being

prosecuted” and allows the State “to present an orderly,

intelligible case . Tunulty v. State, 489 So. 2d 150, 153

(Fla. 4th DCA 1986). See Ferrell v. State, 686 So. 2d 1324,

1329 (Fla. 1996) (evidence completing the story of the crinme on
trial is adm ssible under 890.402).

Her e, the 5 previous homcides were “inextricably
intertwined” with Rhonda’s because they were relevant and
necessary to fully describe her nurder, to place it in proper
context and to conplete the story of the crime. “lnseparable”
crime evidence clearly includes evidence describing the events

prior to or leading up to the crinme. See Zack v. State, 753

So.2d 9, 16-17 (Fla. 2000) (upholding “inextricably intertw ned”
evi dence of other crinmes defendant commtted during two-week
period prior to the nurder for which he was being tried); Danren
v. State, 696 So.2d 709 (Fla. 1997)(holding evidence that
def endant had stolen fromthe mne, for which he was currently
being tried for bur gl ary, sever al weeks earlier was
“inextricably intertwined”); Ferrell, 686 So.2d at 1329(hol di ng
evi dence the defendant had robbed the nmurder victim two days

bef ore her death was “inextricably intertw ned”).

THE WLLIAMS RULE EVI DENCE DI D NOT BECOVE A FEATURE OF THE
TRI AL.
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The maj or focus of Appellant’s argunent is that the evidence
of the other crimes inperm ssibly became a “feature” of the
trial. Collateral <crime evidence inmpermssibly becomes a
“feature” of the trial where it transcends the bounds of

rel evancy to the offenses being tried. WIliams, 117 So.2d at

475-76. In other words, where it 1is unduly enphasized,
resulting in prosecutorial “overkil.” “[S]imlar fact evi dence
will not be considered to be a feature of the case nerely
because a |arge anmpunt of it comes before the jury. More is

required for reversal than a showing that the evidence is

vol um nous.” Snowden v. State, 537 So.2d 1383, 1385 (Fla. 3d

DCA 1989).

VWhet her the collateral crinme evidence becane a focal point
of the trial should be determ ned, not solely fromthe order in
whi ch the wi tnesses were presented, the number of w tnesses who
testified, or the nunber of transcript pages their testinony
filled, but, rather, by the substance of the collateral crine
evi dence presented. Townsend, 420 So.2d at 617 (“the nunber of
pages of testinony and exhibits should not be the sole test by

any nmeans’); Johnson v. State, 432 So. 2d 583 (Fla. 4th DCA

1981) (sane); Geen V. State, 228 So. 2d 397, 399 (Fla. 2d

DCA 1969) (mere volume of collateral crinme evidence does not

make it a “feature”; whether a limting instruction was given
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nmust al so be consi dered).
Al so, this court shoul d consider the necessity of presenting

the Wllianms Rule witnesses who testified; i.e., whether the

State commtted “needl ess ‘overkill.’ Wior nos, supra; Sias V.

State, 416 So. 2d 1213, 1216 (Fla. 3d DCA 1982) (al though nore
time was spent and nore evidence presented on the coll ateral
crime, there was no error since the testinony which the state
elicited was "confined to that which was necessary to establish
its relevancy.")

This case falls within the acceptabl e quantum of col | ateral
crime evidence, and was not “overkill.” The testinony was
curtailed to that necessary to prove that Conde conmtted the 5
other nmurders and a limting instruction was given every tine
before the WIllianms rule evidence was admtted. Di bble v.
State, 347 So.2d 1096 (Fl a. 1964) (noting State has burden of
establishing that the defendant was perpetrator of the
coll ateral crimes by clear and convincing evidence). In order
to establish that Conde was the perpetrator of the five
collateral crinmes in this case, it was necessary for the State
to present each of the collateral wtnesses.

The trial court relied upon Townsend, 420 So.2d at 615, a
strikingly simlar case, in determning that the Wllianms rule

evi dence woul d not becone a “feature” of the trial. Townsend
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was charged wth nurdering three ©prostitutes, two by
strangul ati on and one by stabbing. At trial, the jury heard his
t aped confessions wherein he admtted killing the three wonen.
In addition, he took the police to the scene of the crime for 2
of the victims but was unable to |locate the crinme scene for the
third, which is no doubt the reason why the jury found hi m not
guilty of that crine. Al of the victins were young black
wonmen; their | ower torsos were naked when found and they were
generally lying with their legs in spread eagle fashion.

In order to corroborate Townsend's confession, the State

i ntroduced evidence of six other honi cides which occurred in

1979 involving black wonmen, except for one white wonman, all
bet ween the ages of 13 and 30.

The victins were either known prostitutes or
had been seen wal king the streets |eading
Townsend to believe they were prostitutes.
All of the incidents occurred in the sane
geogr aphi cal area of Nor t hwest Fort
Lauder dal e- - except for two which occurred in
Mam in close proximty to each other. All
of the hom cides occurred on open lots
surrounded by debris or weeds or a structure
to hide the victins. They were all found
partially nude or nude from the waist down
with their clothing | ocated nearby. Mst of
them were lying on their backs with their
legs in spread eagle fashion. The crinmes
general ly happened at night. 1In all but two
of the hom cides, the cause of death was
strangul ati on.

Id. at 616-17. Townsend confessed to all of the coll ateral
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crimes, showed the police the crinme scenes and corroborated
facts which only the killer would know. The Fourth District
concluded that the WIlliams rule evidence had not beconme a
feature of the trial, reasoning:

It is true that the transcript contains over

twi ce as many pages of testinony relative to

the collateral crimes as there are pages
relative to the crinmes for which Townsend

was on trial. It is also true that a
majority  of the exhibits involve the
collateral crines. However, given the

nunmber of simlar crimes Townsend admitted
commtting which were so simlar to the
three for which he was being tried, the
nunmber of pages of testinony and exhibits
shoul d not be the sole test by any neans.

The Court also noted that is not unusual in presenting
Wllians rule evidence to have victins of the other crinmes

testify, citing Espey v. State, 407 So.2d 300, 301 (Fla. 4th DCA

1981) (where defendant was charged with sexual battery of his
granddaughter, 6 victins of sane famly testified to nunmerous

i nstances of sexual battery commtted on them by defendant);

Dean v. State, 277 So.2d 13 (Fla.1973) (four other rape victins
were allowed to testify to the defendant's assault upon t hem and
his nmodus operandi). Surely, the testinmony of victinms of
coll ateral crimes has a stronger enotional inpact and would tend
to make them nmore of a “feature” of the trial than the
prof essionals who testified in this case, i.e., police, crine
scene technicians, nedical exam ners and forensic scientists.
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Simlarly, in Wornos, 644 So.2d at 1007, this Court held
that the nature of six prior mnurders was “relevant in
establishing a pattern of simlarities anong the hom cides,”
which, in turn, was relevant to the State's theory of
preneditation and to rebut the defendant’s claimthat she was
attacked first. This Court held that the relevance of the
testimony “clearly outweigh[ed]” the prejudice, thus, the

i ntroduction of the “extensive” WlIlliams rule evidence was

“fair” within the requirenents of the law, i.e., was not unduly
prej udicial . In so holding, this Court noted that “[a]ll
evidence of a crime . . . prejudices the defense case.” |d. at

1007. See Epsey, 407 So.2d at 301(upholding adm ssion of

countl ess prior acts of coerced sexual abuse against five other
children, as well as the house pet, where the evidence
denonstrated a conmon scheme or plan).

Townsend and Wiornos are directly on point with this case.
The 5 other homcides in the instant case were relevant to
establishing the pattern of Conde’ s nmurders which, in turn, was
vitally relevant to the State’s theory of preneditation and to
rebut Conde’s claim that he |acked preneditation. The
collateral crimes were also relevant to corroborating Conde’s
confession and to the State’'s identity and notive evidence

Further, alimting instruction was given each time the Wllians
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rule testinmony was admtted. See QOats v. State, 446 So. 2d

90, 94 (Fla. 1984) (noting that since the jury was given a
l[imting instruction on the use of the collateral crine evidence
before it was i ntroduced, any undue enphasi s upon the coll ater al
crimes evidence was corrected). This was not a case where the
enotional inpact of prior victinms’ testinony was adm tted, but
rather, one where only professional testified, i.e., police,
crime scene technicians, medical examners and forensic
scientists. Thus, given the number of collateral crimes in this
case, the quantity of the testi nony was not overwhel m ng.> See

Wlson v. State, 330 So. 2d 457 (Fl a. 1976) (hol di ng t hat

“extrenely extensive,” 600 transcript pages, of evidence of
prior crimes was properly admtted because it established a

pattern of conduct); Dean v. State, 277 So. 2d 13 (Fla. 1973)

(lengthy testinony regarding four other rapes was properly

adm tted under WIlians); Headrick v. State, 240 So. 2d 203

(Fla. 2d DCA 1970) (rejecting defense’s contention that State’s
collateral crine evidence (nine witnesses to establish six
burgl ari es) becanme feature of trial; various crines established

crimnal course of conduct).

®Conde incorrectly includes the 175 pages of his
confession in calculating the pages devoted to the 5 other
murders. His confession is not Wllians rule evidence.
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Unli ke Steversonv. State, 695 So.2d 687 (Fla. 1997), relied
upon by Conde, where extensive details of the collateral crine,
shooting of a police officer, including the police officer’s
injuries and recovery, were admtted for no real purpose, the
testimony in this case, as explained above, was vitally

relevant. See Zack v. State, 753 So.2d 9 (Fla. 2000) (holding

that collateral crimes evidence did not becone a “feature” of
the trial because it was necessary to rebut the defendant’s
def ense and to piece together the sequence of events | eading up

to the crine).

HARM_LESS ERROR

Even if this Court were to find that the WIlliams rule
evidence was erroneously admtted, it was harm ess beyond a
reasonabl e doubt and there is no reasonabl e probability that the
all eged error affected the outcome of this case. See 8§

924.051(7), Fla. Stat. (Supp. 1996). Cf. Watt v. State, 641

So. 2d 1336, 1340 (Fla. 1994)(any error in the nmention of the

W tness protection program and defendant’s demeanor while in

jail was harnl ess). The focus of a harnml ess error analysis “is
on the effect of the error on the trier-of fact.” State v.
D Guilio, 491 So. 2d 1129, 1139 (Fla. 1986). “The question is

whether there is a reasonable possibility that the error

af fected the verdict.” |d.
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Here, any error in admtting the testinony could not have
contributed to the jury s verdict because the State introduced
Conde’ s confession to Rhonda’s nurder and al so introduced DNA
and fiber evidence |linking Conde to the crinme. Considering the
evidence introduced, it is <clear that the Wlliams rule
evi dence, even if erroneous, did not contribute to the verdict.

PO NT V

THE TRI AL COURT DI D NOT ABUSE I TS
DI SCRETI ON BY ADM TTI NG CERTAI N EVI DENCE ( Rest at ed)

The trial court did not abuse its discretion by admtting
the foll owi ng evidence: (1) limted evidence about G M, anot her
of Conde’s victins, who led to his arrest; (2) evidence from
Vice Detecitve Martinez that he warned Rhonda, approximately 36
hours before her death, to stay close to the other prostitutes
because there was a person strangling prostitutes in the area;
and (3) evidence that at the time of his arrest, in his
grandnot her’ s apartnent, Appellant was found crouchi ng behind a

bed. See Thomas v. State, 748 So.2d 970, 982 (Fla. 1999)(tri al

judge is afforded wi de discretion regarding the adm ssibility of
evidence and a ruling admtting or excluding evidence wll
not, generally, be reversed unless there has been a show ng of

an abuse of di scretion); Sexton v. State, 697 So.2d 833

(Fla. 1997).
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Def ense counsel filed a pre-trial notion in limne to
prevent the State fromeliciting any testinony about GM See

State v. Pol ak, 598 So.2d 152 (Fla. 1st DCA 1992)(noting that the

standard of reviewon aruling on a notion in limne is abuse of
di scretion). The trial court denied the notion but allowed
limted evidence about G M to prove the sequence of events
| eading to Conde’s arrest. G M was found, on June 19, 1995,
duct-taped fromhead-to-toe, in Conde s apartnent and it was her
identification of Conde that led to his arrest.(T 6536-40).
Conde’ s nei ghbors had heard a poundi ng or tapping noise com ng
from the apartnment and call ed emergency services (T 6536-40).
Fire rescue worker, Marie Osaba, responded to the call and used
a sl edge hammer to break down the front door. |Inside G M was
found duct-taped from head-to-toe. Osaba showed G M a picture
of Appellant that was on the refrigerator and G M identified
hi mas the man who had been in the apartnent (T 6536-48).°
This limted evidence about G M was adm ssible under
section 90.402, Florida Statutes (2000), because it was
“inextricably intertwined,” with the crinme charged; necessary to

conplete the story of the crine, to present an orderly and

® Conde argues that Dr. Kahn intimted during his
testimony that there was DNA evidence linking G M to Conde
but a review of the record reveals there was no such testinony
(R 6717-20).
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intelligible case and to explain why the State immediately
requested that Conde consent to a search of his home and
condom ni um when he was found and arrested one (1) week |ater

See Cool en, 696 So.2d at 742-43 (“evidence of uncharged crines

whi ch are inseparable fromthe crime charged, or evidence which
is inextricably intertwned with the crime charged, is not
Wlilliams rule evidence”); Hunter, 660 So.2d at 244 (sane).

As noted in Point 1V, “inseperable” or *“inextricably
intertwi ned” evidence includes evidence that is “inseparably
linked in tinme and circunstance,” Erickson, 565 So.2d at 333,
and which is “necessary to fully describe the way in which the

crimnal deed happened,” T.S., 682 So.2d at 1202. See Tunulty,

489 So.2d at 153; Ferrell, 686 So.2d at 1329.

Here, Conde had killed 6 prostitutes over a 4 nonth peri od,
Sept enber, 1994 through January, 1995, but the police had not
focused on himas a suspect. The police knew that there was DNA
evidence |linking the same perpetrator to all 6 victins and when
they discovered G M, also a prostitute, duct-taped, from head-
to-toe, in Conde’ s apartnment on June 19, 1995, they knew they
had their prine suspect in the nurders. Thus, the limted
account of G M was necessary to describe adequately the
investigation leading up to Conde’'s arrest and subsequent

statenents. See Henry v. State, 574 So.2d 73, 75 (Fla.
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1991) (noting that some reference to the son’s nurder 9 hours
after nother’'s was necessary to describe adequately the

i nvestigation |l eading up to the defendant’s arrest); Consal vo v.

State, 697 So. 2d 805, 809 (Fla. 1996) (hol di ng that evidence of
a robbery that the defendant commtted 12 days after the nurder
for which he was being tried was relevant as “inseparable from
the crime charged.”).

Alternatively, the evidence was adm ssible under section
90.404(2)(a), as evidence of “other crinmes, wongs or acts.”’
Wlliams rule evidence is not limted to “other crinmes, wongs

or acts” with simlar facts. See Brvan, 533 So.2d at 746;

Fi nney, 660 So.2d at 682.

Qur view of the proper rule sinply is that relevant

evidence wll not be excluded nerely because it
relates to simlar facts which point to the comm ssion
of a separate crine. The test of admissibility is
rel evancy.

Wlliams, 110 So.2d at 659. Thus, “[s]o-called simlar fact
crimes are nerely a special application of the general rule that
all relevant evidence is adm ssi bl e unl ess specifically excluded
by a rule of evidence . . . . [E]vidence of other crimes which
are factually dissimlar to the charged crinme is not barred if

t he evidence of other crinmes is relevant.” Bryan 533 So.2d at

"Al t hough this was not asserted as a ground, the State
relies on the “right for the wong reason” principle to
support the trial court’s ruling.
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746. See Wllianms v. State, 621 So.2d 413, 414 (Fla.1993)
(evidence of other crimes or acts nay be adm ssible, even if the
facts are not simlar, if they are relevant to prove a matter of
consequence other than bad character or propensity); Evans v.
State, 693 So.2d 1096, 1102 (Fla. 3d DCA 1997).

Here, the Iimted evidence about G M was al so relevant to

show Conde’'s nmotive and intent. See Zack v. State, 753 So.2d 9,

16-17 (Fla. 2000)(holding that evidence of crines which the
def endant committed in the two (2) weeks preceding the murder
were relevant to show notive, intent, nodus operandi and the
entire context from which the nurder arose).

Conde’ s reliance upon the line of cases culmnating with

Keen v. State, 775 So.2d 263 (Fla. 2000), is msplaced. Keen

involves the principle that an extrajudicial statenment to a
police officer is generally not adm ssible for the purpose of
expl aining the |ogical sequence of events |leading up to an
investigation and arrest. Here, however, the limted testinony
about G M, including her identification of Conde® was adnitted
into evidence through a fire rescue enployee, Ms. Marie Osaba.
Thus, the cases relied upon by Conde (1B 50), do not apply.

Further, the extrenely limted nature of the testinony ensured

8G M’'s identification of Conde was adnitted through the
“excited utterance” exception to the hearsay rule.
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that it did not becone a “feature” of the trial.

Finally, even if error, the adm ssion of the evidence was
harm ess beyond a reasonabl e doubt and there is no reasonable
probability that the alleged error affected the outcone of this

case. See DiGuilio, 491 So.2d at 1139. Considering the

evi dence presented in this case-Conde’s confession to Rhonda's
murder and the other 5, which was corroborated by forensic
evi dence, including DNA, fiber and tire evidence-- there is no
doubt that the very limted testinony about G M did not affect
the jury’ s verdict. Conde next chal |l enges testinony from
Detective Martinez about a warning he gave Rhonda approxi mately
36 hours before her nurder. Detective Martinez testified that
hi s bi ggest concern for Rhonda was that she was working al one
and he told her to not work alone, to try to work with the rest
of the girls and he made sure that she was aware that a person
was strangling prostitutes on S.W 8'h street (T 6797-98).
Rhonda would just smle and |laugh every tinme he told her (T
6798) .

This testinmony was relevant to corroborating the State’s
theory of premeditation. Because Rhonda had been warned about
a strangler, it is reasonable to assune that she woul d have been
careful about who she decided to “date.” Conde’'s deneanor had

to be cal mand non-threatening for Rhonda to enter his car. He
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coul d not have been on the verge of an “internal conbustion” of
enptions. That supports the State’'s theory that Conde’ s actions
were deliberate and preneditated, part of a plan. Further, the
testinony supports the State’'s identity evidence. Conde is
soft-spoken and non-threatening and the person who Rhonda
voluntarily went with had to be the sane. Finally, it was

rel evant to prove Rhonda’s state of mnd. See Brooks v. State,

787 So.2d 765, 771 (Fla. 2001)(victims state of mnd may be
relevant to an elenment of the crine or may becone an issue if
used to rebut the defendant’s theory of defense).

Conde’ s |l ast challenge is to the introduction of testinony,
from Detective Estopinan that when he wal ked into Conde’s
grandnot her’s apartment to arrest him he saw Conde kneeling by
the side of the bed, trying to conceal hinmself (T 6975).
Al t hough Conde objected to this testinmony prior to trial, he
failed to renew his objection at the time of the testinony;

t hus, his objection is not preserved. See Maharaj v. State, 597

So.2d 786, 790 (Fla. 1992)(hol ding that defendant had failed to
preserve issue for review when he filed a notion in |imne pre-
trial but did not renew his objection when the evidence was
i nt roduced). The adm ssion of this evidence cannot be
fundamental error as it nerely describes how and where Conde was

f ound and arrested.
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PONT VI & X

THE PROSECUTOR' S VARI OUS COMMENTS DURI NG
OPENI NG AND CLOSI NG ARGUMENT DI D NOT DEPRI VE
APPELLANT OF A FAIR TRI AL (Rest at ed).
Appel l ant conplains that the prosecutor mde several
i nproper comments during opening and closing argunments, the
cunul ative effect of which deprived himof a fair trial and
fair sentencing hearing. The State submts that the coments in
guestion are either procedurally barred because they were not
preserved for appellate review, are not inproper, or if
i nproper, do not constitute fundanental error.
Appel l ant failed to preserve all but three of the all egedly
i mproper comments for appellate review. The proper procedure to
preserve review of an allegedly inmproper comment is to object,

request a curative instruction, and/or nove for a mstrial.

Kearse v. State, 770 So.2d 1119 (Fla. 2000); Spencer v. State,

645 So. 2d 377, 383 (Fla. 1994); Duest v. State, 462 So. 2d 446

(Fla. 1985). Here, Conde failed to object to all but one (1) of
the allegedly inproper opening statement coments and did not
move for a mstrial. Further, of the eleven (11) inproper
coments Conde clainms were made during closing argunent, he
objected to only two. Again, he did not seek a mstrial

Having failed to object and nove for a mstrial, Conde has

preserved only 3 coments for appellate review
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This Court has long held that absent a show ng of
fundanental error, the failure to object to an all eged i nproper

coment bars review. See Brooks v. State, 762 So.2d 879, 905

(Fla. 2000); MDonald v. State, 743 So.2d 501, 505 (Fla. 1999);

Watt v. State, 641 So.2d 355 (Fla. 1994); Street v. State, 636

So.2d 1297 (Fla. 1994); Waterhouse v. State, 596 So.2d 1008

(Fla. 1992). “Fundanental error has been defined as the type of
error which ‘reaches down into the validity of the trial itself
to the extent that a verdict of guilty could not have been
obt ai ned without the assistance of the alleged error.”" Ubin

v. State, 714 So.2d 411, 418 n. 8 (Fla.1998)). See Crunp v.

State, 622 So.2d 963, 972 (Fla.1993) (holding that since
prosecutorial coments did not constitute fundanental error,
absence of preservation of issue by defense counsel precluded

review); Pacifico v. State, 642 So.2d 1178, 1182 (Fla. 1st DCA

1994).

Even where a challenged comment is the subject of a
cont enpor aneous objection, this Court has repeatedly recognized
that wide latitude is permtted in arguing to a jury. Breedlove

v. State, 413 So.2d 1, 8 (Fla. 1982); Thonmas v. State, 326

So.2d 413 (Fla. 1975). Logical inferences may be drawn, and
prosecutors are allowed to advance all legitimte argunments

within the limts of their forensic talents in order to
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effectuate their enforcenent of the crimnal | aws. Spencer V.

State, 133 So.2d 729 (Fla. 1961). The control of comments is
within the trial court's discretion, and an appellate court wll
not interfere unless an abuse of such discretion is shown.

Thonmas; Paranore v. State, 229 So.2d 855 (Fla. 1969), nodifi ed,

408 U. S. 935 (1972). Each case nmust be considered on its own
nmerits, however, and within the circunstances surrounding the

conpl ai ned of remarks. |d.

ATTACKS ON CONDE’ S CHARACTER

Conde conplains that, during opening argunent, the
prosecutor unfairly attacked his character by referring to him
as “this strangler,” “their attacker,” “their killer,” “the man

who went out hunting for victinms,” the man the police had dubbed
“the Tami am strangler” and referred to the police task force as
“the strangler task force.” These unpreserved conments were not
i nproper and do not constitute fundanental error. Read in
context, they cannot be construed as a direct or inplicit attack
upon defendant’ s character, but rather, as a description of what
happened and an outline or preview of what the evidence woul d
show. The prosecutor began his opening by describing where
Rhonda’s body was found and its condition (T 6136-39). He

infornmed the jury that Rhonda was a prostitute, but that she had

never consented or agreed to give up her life (T 6139). The
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prosecutor then noted that because Rhonda worked al one, the
police had warned her about a man in the area who they had
called the Tamiam strangler. That he was out there killing
prostitutes.” (T 6139). The police made sure that she “knew
that five other prostitutes had been nurdered. And that each of
t hem had been nurdered in the same way. Each of them had been
strangled. Strangled by that | nean, not with a rope around
their neck or anything else using hands or arm in physically
manual |y strangled to death.” (T 6139).

Conti nuing the prosecutor went over what the police knew,
how and where the victinms were found and the condition of their
bodi es. The prosecutor explained that some of them held senen
evi dence, “[e]vidence left by their attacker, their killer.” (T
6140). The prosecutor stated that the police “new (sic) about
this strangler . . . .” (T 6140). Alittle later the prosecutor
di scussed how Conde becane a suspect, howthe police were in his
apartnent, in response to the energency call fromG M, and how
t hey observed the green beeper that had belonged to victim
Charity Nava and suddenly realized that “they [were] standing
inside the strangler’s home.” (T 6143).

Di scussing the DNA evidence, the prosecutor explained how
the task force geared up once they were told that the DNA was

from the sanme perpetrator for 4 of the 6 victims, “the
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det ecti ves who had been workng on the strangler task force for
nont hs were now ready to |look for one man . . . .” (T 6145).
Finally, the prosecutor told the jurors that this case was about
Rhonda’ s nmurder, not about whether the police or sone scientific
expert didn't do the right thing, “this is about a man who went
out hunting for victinms.”

These unpreserved coments do not anount to attacks on
Conde’ s character. The purpose of opening argunent is to
“outline what an attorney expects the evidence will establish

Bush v. State, 809 So.2d 107, 118 (Fla. 4th DCA 2002).

That is exactly what the prosecutor was doing here, none of his
comments directly referred to or nentioned Conde, all the
prosecut or was doi ng was descri bi ng what had happened t o Rhonda
whi ch entail ed nentioning her killer.

The only comment that was objected to during openi ng was the
prosecutor’s statenment, made while discussing the fiber
evi dence, that “each and every one of the victins of the Tam am
strangler were found to have these fibers [from the bathroom
carpeting] on them” (T 6149). Again, this coment was not
directly linked to Conde and was sinply a reference to the man
who had killed these victins.

Conde al so argues that several attacks on his character were

made during closing argunment including an unpreserved comment
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made whil e the prosecutor was telling the jurors that they knew
what the truth was, they knew that “this defendant went out
hunting for victims. That was his thing.” (T 7822). Again,
read in context, this was not an attack on Conde’ s character,
but rather, a coment on the evidence and “fair reply” to
def ense counsel’s closing argunent that Conde killed all six
victims, but did so in an enotional rage, not in a preneditated

fashion. See Hazelwood v. State, 658 So.2d 1241, 1243 (Fl a.

4t h DCA 1995) (it is “universal that counsel is accorded a w de

latitude in making argunments to the jury particularly in

retaliation to prior comments made by opposing counsel.”).
There was an objectionto the prosecutor’s reference, during

cl osing argqunent, to the fact that Conde’'s wife found out that

he was an adulterer: “[t] he defendant broke his marri age vows by
going out with prostitutes and as a result of that his wfe
di scovers it. And what does --she obviously |learns first of all
he is an adulterer, but second of all even worse | ook who el se
he is having unprotected sex with.” (T 7776). Di scussi ng how
Conde bl aned the prostitutes for breaking up his marriage, the
prosecutor stated: “he is the one who created the situation. He
is the one who should be convicted. He is the one who is a
soci opat h.”

The trial court gave a curative instruction, telling the
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jury to disregard those two | abel s-- adulterer and sociopath (T
7789). In Moore, 27 Fla. L. Weekly S186 (Fla. March 7, 2002),
this Court noted that it has continually expressed its

i ntol erance for inproper prosecutorial argunments and comments,

especially in death cases. However, the court found two
isolated references to More as "the devil,” in that case

al though ill advised, to be | ess problematic than the pervasive
and extensive conduct condemed in other cases, |ike Brooks v.

State, 762 So.2d 879, 905 (Fla.2000) and Urbin v. State, 714

So.2d 411, 418-22 (Fla.1998). See Chandler v. State, 702 So.2d
186, 191 n. 5 (Fla.1997) (holding that a prosecutor's isol ated
comments that defense counsel engaged in "cowardly" and
"despi cabl e conduct and that the defendant was a "nml evol ent

a brutal rapist and consciencel ess nmurderer” was not so
prejudicial as to vitiate the entire trial); Carroll, 815 So. 2d
601 (Fla. 2002)(finding prosecutor's isolated statenments that
def endant was the "boogie man" and a "creature that stal ked the
ni ght"™ who "nust di e" not so egregious or cunul ative in scope to
be error).

THE REFERENCE TO “ UNCHARGED OFFENSES”

Next, Conde argues that the prosecutor nade reference to the
5 collateral homcides in opening statenment and rem nded the

jury about them in closing argunent. Again, all of these
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all eged errors are unpreserved as Conde failed to object to
them Further, it is clear that nost of these statenments were
referring to what Conde said in his confession, his own words,
which is not Wllianms rule evidence. The remni ning statenents,
read in context, were nerely proper comrents on the evi dence and
were “fair reply” to the defense counsel’s argunment wherein he
asserted that Rhonda’s nurder was not preneditated and that

there was no proof of that. See Hazelwod, 658 So.2d at 1243.

Appel l ant did object to the prosecutor’s reference to the
testimony about G M in closing;, however, that too, was nerely

a comrent on the evidence. See also Wite v. State, 377 So. 2d

1149, 1150 (Fla. 1979)(“[i]t is proper for a prosecutor in
closing argunent to refer to the evidence as it exists before
the jury and to point out that there is an absence of evidence

on a certain issue").

" ATTACKS” ON DEFENSE COUNSEL

The last argunment raised here is that the prosecutor’s

closing unfairly attacked defense counsel. Agai n, these are
unpreserved and do not constitute fundanmental error. Def ense
counsel’s closing focused on all the alleged m stakes the

police, mnedical exam ners and forensics people had nade and

tried to use that to create a reasonable doubt about the
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credibility of the physical evidence. 1In reply, the prosecutor
poi nted out that defense counsel was trying to obscure the rea
i ssues, leading the jury down the wong path. These cannot
reasonably be construed as attacks on defense counsel. They
were fair reply to defense counsel’s closing and fair conrent on

t he evidence presented. See Chandler, at 191 n. 5 (hol ding that

a prosecutor's isolated coments that defense counsel engaged in

"cowardl y" and "despi cabl e" conduct were not reversible error).

PENALTY PHASE

Appellant’s final point, raised under Point X, is that he
was denied a fair sentencing heari ng because the prosecut or nade
i mperm ssi ble argunments during the penalty phase closing
argument. In order for inmproper comments made in the closing
arguments of a penalty phase to constitute fundamental error
t hey nust be so prejudicial as to taint the jury's recomended

sentence. Brown v. State, 124 So.2d 481, 484 (Fla.1960); Thonas

v. State, 748 So.2d 970, 985 (Fla.1999)

I n di scussi ng t he sexual abuse that Conde al |l egedly suffered
as a child, the prosecutor noted that whatever Conde nay have
felt before, he now feels the power of killing “and he kill ed,
and he killed and he killed,” and he killed Rhonda because he
had the power to do so (T 9102). This alleged error was not

obj ected to and therefore is unpreserved. Read in context, the
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prosecutor was trying to rebut Conde’ s nental health experts and
their testinony that he killed in an enotional rage, not because
he derived pleasure fromit. The jury had already deci ded that

Conde was a killer; thus, this comment is not fundanmental error.

Conde di d obj ect to the prosecutor’s characterization of him
as a “brutal person who committed serial nurders.” However

this likewise is not reversible error. See Moore v. State, 27

Fla. L. Wekly at S186 (Fla. Mar. 7, 2002) (finding that two
isolated references to Mwore as "the devil" were not
reversible); Chandler, 702 So.2d at 191 n. 5 (holding that a
prosecutor's isolated coments that defendant was a "nmal evol ent

a brutal rapist and conscienceless nurderer”™ was not so
prejudicial as to vitiate the entire trial). As already noted,
Conde had already been convicted of Rhonda’s nurder by the
penal ty phase. Finally, Conde objected to the prosecutor’s
statenment, while discussing Conde's attenpts to conceal his
crime, that “no serial nurderer was ever that concerned with
killing that they did it in front of a police officer” (T 9153).
Again, neither of these coments deprived Conde of a fair
sent enci ng hearing.

PO NT VII

THE TRI AL COURT CORRECTLY DENI ED CONDE’ S
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MOTI| ON TO SUPPRESS HI S CONFESSI ON
(Rest ated).

Prior to trial, Conde unsuccessfully attenpted to suppress
his confession to Rhonda s mnurder. He now seeks to overturn
that ruling; however, it is clear that the trial court properly
deni ed the notion to suppress the confession. The standard of
review applicable to a trial court’s ruling on a notion to
suppress is that “a presunption of correctness” applies to a
trial court’s determ nation of historical facts, but a de novo
standard of review applies to legal issues and m xed questions
of law and fact that ultinmately determ ne constitutional issues.

See Smithers v. State, 27 Fla.L.Wekly S477 (Fla. May 16,

2002), citing Connor v. State, 803 So.2d 598, 608 (Fla. 2001).

“When, as here, a defendant chal |l enges the vol untariness of
his or her confession, the burden is on the State to establish

by a preponderance of the evidence that the confession was

freely and voluntarily given.” DeConingh v. State, 433 So.2d
501, 504 (Fla. 1983). “In order to find that a confession is
involuntary within the nmeaning of the Fourth Amendnment, there
must first be a finding that there was coercive police conduct.”

State v. Sawyer, 561 So.2d 278, 281 (Fla. 2d DCA 1990), citing

Colorado v. Connelly, 479 U.S. 157 (1986). “The test of

det erm ni ng whet her there was police coercion is determ ned by
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reviewing the totality of the circunstances under which the
confessi on was obtained.” Sawer 561 So.2d at 281.

Here, Conde has not established inproper police coercion.
Instead, the totality of the circunmstances surrounding the
confession denonstrate its voluntary nature and that it was

given of Conde’'s free will. See Traylor v. State, 596 So.2d

957, 965 (Fla. 1992) (opining "[w e adhere to the principle that
the state's authority to obtain freely given confessions is not
an evil, but an unqualified good.").

Length Of Interrogation- A factor to be considered in

reviewing the totality of the circunstances surrounding a
confession is the length of tine Conde spoke with the police
prior to confessing. Initially, Conde m scharacterizes the
manner in which he spent his tine at the police station during
t he questioning process. He was not subject to continuous
interrogation by rotating teans of police officers, as he
suggests. Further, his ®“interrogation” room was a standard
police interviewroom (8 x 10) and he was provided with a sports
j acket when he conpl ai ned of being cold.® The transcript of the
hearing on the nmotion to suppress reveals that the evidence

presented contradicts Conde’ s version of events.

° Detective Romangi admitted that the room was cold and
that 3-4 hours into the interview he had to get a sports coat
for Conde (SR 225).
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Conde did not testify at the suppression hearing. The facts
admtted at the suppression hearing revealed an alert,
intelligent, and cooperative Appellant. He was given breaks for
the restroom food and drink, and nmultiple breaks throughout the
i nterview process, including several opportunities to tel ephone
his famly. Conde waived his rights no less than three tines in
this period. No facts to the contrary were presented to the
trial court. I gnoring the factual evidence before the |ower
court, Conde now argues that his confession was involuntary.
However, it should be reiterated that there is no evidence that
Appellant's free will was overborne at any tinme by any of the
detecti ves.

Arriving at the police station at approximately 11:50 a. m
on Sat urday, June 24, 1995, Conde was pl aced inside an interview
room and his handcuffs were rempbved (SR 123, 127). Det ective
Romangi described the room as clean, carpeted, and well-lit,
with a 3x5 table and chairs (SR 122-23). Detectives Ronmangi and
Estopinan initiated their first interview with Conde at that
time. (SR 122-25). They immediately reviewed a Mranda rights
warning form reading it aloud with Conde (SR 127-28). After
reading it, Appellant signed the format 12:03 p.m (SR 127-28).
In response to questioning, he revealed that he had a twelfth

grade education and one (1) year of junior college (SR 127, 129-
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30). He understood and had no problem communi cating in English

(SR 131-32). Conde told the officers that he was not
i ntoxi cated or wunder the influence of any alcohol, illegal
narcotics or other substances (SR 129). Further, he did not

have any nental problens and was not receiving any psychiatric
care (SR 129-30). Conde al so executed consent to search forns
for his house and car, at 12:05 p.m and 12:07 p.m,
respectively (SR 138, 142-43). He later agreed to give DNA
sanpl es (blood and oral swab) (SR 144).

The interview with Detectives Romangi and Estopinan | asted
a total of 12 hours, until mdnight, during which tine Conde was
given numerous breaks, including tine to use the restroom
t el ephone his grandnother (he spoke to her for 15-20 m nutes),
and to rest (SR 162, 170). Approximately 3-4 hours into the
i nterview, Conde conpl ai ned of being cold and was given a sports
j acket to wear (SR 225). Conde did not thereafter conplain
about being cold (SR 263). The detectives al so bought Conde a
hamburger and french fries, which he ate in the interview room
(SR 161). Several hours into this first interview, the
detectives discovered that Conde was being represented by an
Assi stant Public Defender on a separate case (robbery case) (SR
148) . Upon finding the public defender’s business card in

Conde’s wal l et, the detecti ves asked whet her Conde would like to
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call him to which Conde responded “no” — that he didn't wish to
speak to any | awers (SR 149-50).

Conde was cooperative during the interview, he did not
hesitate to speak with the detectives about the sexual battery
of GM but steadfastly denied any involvenment with the honi ci des
(SR 150, 156-57). The interview with Detectives Romangi and
Est opi nan ended once Conde said that he was tired (SR 166).
Conde told the detectives that he would think about what they
had di scussed and agreed to speak with them again (SR 166).

Sergeant Jinenez then spoke with Conde for 1 % hours during
whi ch Conde continued to deny any i nvol venent with the hom ci des
(SR 165-66). Before questioning Conde, Sergeant Jimenez offered
hi m pastries, something to drink or to use the restroom all of
whi ch Conde declined (SR 508). The interview ended after Conde
began to cry and then becane silent, non-responsive, while they
wer e di scussing his famly (SR 511). Conde was then transported
to the TGK holding facility, which is about 2 mles from
headquarters at approximately 3:00 a.m that Sunday, June 25,
1995. (SR 265).

El even hours later, at around 2:00 p.m, Sergeant Jinenez
and Detective Romangi returned to the TGK facility to see
whet her Conde woul d speak with themagain (SR 172, 514). Conde

did not hesitate in agreeing to speak with them (SR 515).
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Further, he did not appear tired (SR 517). On the way back to
headquarters, the officers took himto McDonal d s and bought him
a hanmburger and french fries, which Conde ate in the car (SR
174, 517-18). They arrived at headquarters at 2:25 p.m and
Conde was put in an interview room and re-Mrandi zed (SR 177,
517-18). He executed another rights waiver format 2:30 p.m
(SR 177). Agai n, Conde did not ask to speak to a |awyer
however he did ask to speak with his famly during the
interview, which request was pronptly granted (SR 179, 518-19).
He agreed to tell the officers the truth after the phone calls
(SR 520). Conde phoned his famly (grandnother, w fe and ki ds)
and spoke for about 45 m nutes, the conversations concluded at
approximately 5:00 p.m (SR 179-80, 519-20).

Conde was relieved after the phone conversati ons— his whol e
deneanor changed, he was relaxed and | ooked directly at the
of ficers, maki ng eye contact (SR 181-82, 520). Conde then began
talking with the officers about the hom cides and giving them
details about it (SR 183-84, 520). They started tal king about
the hom cides at about 5:00 p.m (SR 184). Conde was not
refused any personal needs request—- he was allowed to use the
bat hroom and was gi ven food and beverages (SR 186-87). |In fact,
the officers even bought Conde a chocol ate cake when he asked

for a piece (SR 186).
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The officers did not take any notes the first time Conde
confessed to the murders (SR 188-92). They were in the process
of taking handwritten notes the second time around when they
were told that Conde would have to be transported to the Dade
County jail for a first appearance hearing the next norning (SR
190-92, 201). At that point they decided to bring in a
st enographer to record the confession and at approximately 11:45
p. m, began taking a stenographic statenment from Conde. (SR
193). Before giving the formal stenographic statenment, Conde
was re-Mrandi zed (SR 194, 197-99). The statenment was finished
near 2:50 a.m, but Conde was transported to the Dade County
jail before it was transcribed (SR 193, 201). He agreed to read
and sign the statenent when finished, but then refused to do so
once represented by counsel (SR 203, 04). Conde was represented
by an Assistant Public Defender at the first appearance hearing
and indicated afterwards, for the first time, that he did not
want to speak with the officers (SR 204-05).

The | ength of Conde’s interrogation in the instant case does
not render his confession involuntary. This Court has recently
uphel d the vol untari ness of a confession where the defendant was

subj ected to a period of continuous police custody for nmore than

54 hours. Chavez v. State, slip opinion #SC94586 (Fla. May 30,

2002) . This Court noted that the 54 hour detention did not
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render Chavez’s confession involuntary for the follow ng
reasons: Chavez was permtted frequent breaks; he was provided
with food, drink, and cigarettes (as requested) at appropriate
times; his interrogation was interspersed with tinme away from
police facilities for visits to various facilities; he was
provided with a six hour rest period(during which tinme Chavez
slept); he was given times when he was left alone for quiet
reflection; and he was repeatedly given Mranda warnings, in
Spani sh.

Here, the longest time Conde was in continuous police
cust ody was 16 hours on Saturday, June 24th 1995, and he did not
confess to the hom cides during that time. Further, during that
16 hour period, the police provided Conde with food, drink, use
of the telephone, and frequent breaks, including restroom
breaks. Like Chavez, Conde was infornmed of his Mranda rights
during that time and know ngly waived them He was then
transported to a holding facility to sleep and given an 11 hour
break from interrogation. He agreed to talk to the police

again the next day and was being interrogated for only about 3

hours, on Sunday, June 25, 1995, when he confessed to the
mur der s. | mportantly, nore than 45 mnutes of that 3 hour
period was spent talking on the telephone with his famly and

eating a hanburger and french fries. Additionally, no personal
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needs request was denied to Conde. He was al so re-M randized
before the interrogation began and before making his fornmal
statenment; again, he waived his rights.

A conparison of the length of Conde’s interrogation with
t hat of Chavez shows that Conde’s interrogation did not result
in an involuntary confession. He was not in police custody for
a long time before confessing on Sunday, June 25, 1995. His 16
hour interrogation the day before, Saturday, June 24, 1995, did
not result in a confession, and was interspersed with regul ar
breaks for food, drink, and to use the tel ephone and restroom
Conde was then given an 11 hour break, during which tine he was
transported to the TGK holding facility, presumably for sone
sl eep. The officers picked him up the next day, took himto
McDonal d’s for a hanmburger and french fries and then back to the
interview room Conde confessed 3 hours later, only after he
spoke to his famly on the tel ephone for 45 m nutes. There was
not hi ng cocercive about the | ength of Conde’s confession. See

also Walker v. State, 707 So.2d 300, 311 (Fla. 1997) (finding a

confession voluntary where the defendant was questioned for 6
hours during the norning and early part of the day, was provided
wi th drinks and bat hroom breaks, and was never threatened wth
capi tal punishnment, or prom sed anything).

G ven the overwhel mi ng evidence establishing that Conde’s
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Appel l ant’ s confession in this case was voluntary, the authority
provided by him is inapplicable. For instance, in State v.
Sawyer, 561 So. 2d 278, 281 (Fla. 2d DCA 1990), the facts are
mar kedl y di stinguishable fromthe instant case. Initially, the
actual length of Sawyer's interrogation cannot be conpared to
Appel l ant's. Sawyer was i nterrogated continuously over a period
of sixteen hours by several cadres of detectives. 1d, at 281.
Further, Sawyer suffered nunmerous and egregi ous violations of
his constitutional rights. To begin with, Sawer did not
receive his first Mranda rights until four hours into the
interrogation. Thereafter, the police ignored two requests for
counsel and refused to stop questioning when Sawyer insisted he
no longer wanted to talk and said he needed sleep. I|d, at 281-
82. No such errors occurred in the instant case.

Al so, in Sawer, the interrogation was available on tape
whi ch:

reveal [ed] that Sawyer was harangued, vyelled at,

cajoled, wurged approximately fifty-five tines to

confess to an accidental killing, prom sed assistance

: if he did "tell the truth,” threatened with

first degree murder and its attendant consequences if

he did not cooperate ...
Sawyer, at 288. No such evidence was presented here.

Finally, Sawyer was sleep-deprived-- the tapes reveal ed

"l oud sounds of yawning by Sawer as the early norning hours
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arrived, his protestations of wanting to sleep, to rest, tolie
down, all ignored and deliberately utilized by the detectives to
taunt Sawyer into confessing so that he, and they, could get
sone needed rest." Sawer, at 288. Conde was not sl eep-
deprived, he had an 11 hour break to sleep and did not appear
tired at any tine.

Under the particular circunstances of this case, the nere
l ength of tinme involved fails to establish that the trial court
i nproperly denied the notion to suppress the confession.

DECEPTI ON- Anot her factor to be considered in review ng the

totality of the circunmstances surrounding a confession is any
deception used by the police prior to the defendant confessing.
Fl orida courts have not generally found verbal deception to

render a confession involuntary. See e.g. Bowen v. State, 565

So.2d 384 (Fla. 5" DCA 1990); State v. More, 530 So.2d 349

(Fla. 2d DCA 1988). Mere verbal deception is all that Conde
all eges occurred in the instant case.

Conde first conplains about the hom cide officers who cane
to arrest him wthout a warrant, at his grandnmother’s house,
for the sexual battery of G M Conde argues that the officers,
who had just |earned that Conde was the prinme suspect in their
serial nurder investigation, had a “manifest” intent to

interrogate him about the hom cides and obtain a confession
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whi ch they did not disclose to his grandnother upon entering her
apart nment.

The officers were not required to tell Conde’s grandnother
they were planning to ask Conde about the homi cides at a |ater
time in order to obtain her consent to enter the apartnent.
Warrantl ess arrests are authorized by section 901.15, Florida
Statutes (2001), which allows a police officer who reasonably
believes that a person has commtted a felony to arrest that

person w thout a warrant. See U.S. v. Watson, 423 U. S. 411

(1976) (warrantl ess arrest requires only probable cause). While
an arrest made in a home requires a warrant to be reasonabl e,
there are recogni zed exceptions to that requirenment, the nost

common of which is consent. See Payton v. New York, 445 U.S.

573 (1980) (absent valid consent or exigent circunstances, |aw
enf orcenent may not cross the threshold of a residence without

a warrant); Saavedra v. State, 622 So.2d 952, 956

(Fl a. 1993) (sane).

Undoubt edly, Conde’s warrantless arrest in this case was
legal. The police had probable cause to arrest Conde for the
sexual battery of G M since the victim was found bound and
duct-taped in Conde’'s apartnment and identified him as her
assail ant. Further, Conde’s grandnother consented to the

hom ci de detectives entering her apartnent after they told her,
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in Spani sh, who they were (SR 552). There was no testinmony to
the contrary at the suppression hearing. The grandnot her’s
consent to enter her apartnment is not affected by anything the
officers desired to question Conde about at a later tinme. The
fact remains that the hom ci de detectives did not question Conde
about the hom ci des at his grandnother’s apartnent; rather, they
waited until he was taken to headquarters, given his Mranda
ri ghts and had wai ved those ri ghts before questi oni ng conmenced.

Conde al so conplains that the police exaggerated and |ied
about the strength of their case against him Detective Romangi
told Conde that there was an exact DNA match to him on the
hom ci des, even though he had only a prelimnary match at the
time (SR 228). M srepresentations of fact regarding the crine
being investigated; however, do not render the conversation

involuntary. Bowen v. State, 565 So.2d 384 (Fla. 5'" DCA 1990);

La Rocca  v. St at e, 401 So. 2d 866 (Fl a. 3d DCA

1981) ) (m srepresentati ons made by the pol ygraph exam ner to the
def endant that soneone else fired the fatal shot and that the
defendant’ s invol venrent would be m nimzed, did not render the
confession involuntary).

Conde’ s next conplaint, that the police inperm ssibly used
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a custom zed “Christian Burial Technique,” is nmeritless. Here,
none of the victinms’ bodies were m ssing; therefore, the police
had no need to use that technique and did not enploy that
techni que. What the police told Conde is that the perpetrator
woul d be portrayed in the press as a “nonster” and that he woul d
be better off telling his “side” of the story for the press.
This was nmore akin to the police portraying thenselves as a
“friend” of Conde’'s, which the courts have found to be of such

a low level of deceit that it could not be coercive. See

Cannady v. State, 427 So.2d 723 (Fla. 1983). Further, none of
t hese ploys resulted in Conde naking a statenment and therefore,
did not render his confession involuntary.

Propriety Of Mranda Rights.-Next, appellant argues that his

confession is involuntary because he did not “know ngly and
intelligently” waive his Mranda rights. This Court has
repeatedly held that “a determ nation of the issues of both the
voluntariness of a confession and a know ng and intelligent

wai ver of M randa rights requires an exam nation of the totality

“The so-called “Christian Burial Technique” is used when
a victinms body is mssing and the police suggest that it
shoul d be found and given a proper burial. Even in cases where
the “Christian” burial technique has been used, this Court has
found that it did not coerce the confession or render it
i nvoluntary. See Chavez; Lukehart v. State, 776 So.2d 906
(Fla. 2000).
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of the circunmstances.” Lukehart v. State, 776 So.2d 906, 917

(Fla. 2000).

Conde relies upon the sane facts he argued i n support of his
i nvol untary confession claimto support this argunent. However,
for the reasons outlined above, the trial court’s finding that
Conde voluntarily made his statenments after validly waiving his
M randa rights, is supported by the record and nust be uphel d.
Conde’ s three waivers of his rights were free choices, made with

the full awareness of the rights and consequences invol ved.

THE VI ENNA CONVENTI ON TREATY- Conde next conplains that his

confessi on should be suppressed because his rights under “The
Vi enna Convention” international treaty were violated when the
police failed to contact the Col unbi an consul ate and i nformthem
that a Col unmbi an citizen had been arrested and failed to i nform
Conde of his right to contact the Col unbi an consul at e.

In Maharaj v. State, 778 So.2d 944, 959 (Fla. 2000), this

Court rejected the sane claimhol ding that Maharaj did not have
standing to raise the issue “as treaties are between countries,

not citizens.” Thereafter, in Darling v. State, 808 So.2d 145,

165 (Fla. 2002), this Court noted that “[i]t is unclear that the
Vienna Convention creates individual rights enforceable in
judicial proceedings,” but that it didn't need to decide the

i ssue because it did not affect the disposition of the case
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since Darling had failed to show that he was prejudiced by the
claimed violation. 1d. at 166 f.n. 19. to 1In so holding, this

Court relied upon Breard v. Greene, 523 U S. 371, 372 (1998),

for the proposition that “it is extrenely doubtful that the
violation should result in the overturning of a final judgnment
of conviction wi thout some showing that the violation had an

effect on the trial.” Mur phy v. Netherland, 116 F.3d 97, 100

(4th Cir. 1997) (noting that to establish any entitlenent to
relief based on the notification requirenent in the treaty, a
def endant nmust *“establish prejudice” by “explain[ing] how
contacting the...consulate would have changed . . . his
sent ence.”

As this Court noted, “[i]t remai ns an open question whet her
t he Vi enna Convention gives rise to any individually enforceable

rights.” U.S. v. Mnjares-Alvarez, 264 F.3d 980, 986 (10" Cir.

2001). Several federal courts of appeal have considered the
gquestion but declined to address it directly. I1d. However, all
agree that even if the Vienna Convention does create individual
rights, suppression is not an appropriate remedy for a viol ation

of those rights. 1d. See U.S. v. Chanthadara, 230 F.3d 1237,

1255-56 (10" Cir. 2000).
Appel | ant has not cited a case which holds that suppression

of statenments/evidence is an appropriate remedy for violation of
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“The Vi enna Convention.” 1In fact, he cites to only one federal

case in support of his argunent, Faulder v. Johnson, 81 F.3d 515

(5t Cir.), wherein the State of Texas admtted that it had
violated “The Vienna Convention.” Despite that adm ssion,
t hough, the Fifth Circuit declined to reverse the case because
the evidence that would have been obtained by the Canadian
authorities was the sane as or cunulative to the evidence that
defense counsel had or could have obtained. Mor eover,

subsequent to Faulder, the Fifth Circuit issued U S. v. Jinenez-

Nava, 243 F.3d 192, 198-99 (5" Cir. 2001) wherein it found that
the Vienna Convention creates no individual rights and that
suppressi on of evidence is i nappropriate even if such individual
ri ghts were created.

Finally, Conde’'s claimas to how he was prejudiced by the
failure to consult with the Colunbian consulate is utterly
without nerit. He clainms that he would have invoked his right
to counsel and sil ence upon proper advice and recomendati on by
t he consul ate; however, Conde was specifically asked whet her he
wanted to contact his current |awer, an Assistant Public
def ender for a robbery case, and declined stating that he did
not want to call any | awers. He also waived his Mranda rights
no less than 3 tines before making his confession.

FI RST APPEARANCE- Conde next conplains that his confession
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shoul d be suppressed because he was not provided with a first
appearance hearing within 24 hours of his arrest, as required by
Florida Rule of Crimnal Procedure 3.130 and the failure to

provide that hearing resulted in his confession. See Keen V.

State, 504 So.2d 396, 400 (Fla. 1987), disapproved in part on

other grounds, Owmen v. State, 596 So.2d 985, 900 (Fla. 1992)

("[When a def endant has been advi sed of his rights and nakes an
ot herwi se voluntary statenent, the delay in following the
strictures of [rule 3.130] nust be shown to have induced the
confession.").

This Court recently rejected the same argunent in Chavez v.
State, slip opinion SC94586 (Fla. May 30, 2002). In that case,
Chavez argued, as does Conde, that his confession was i nproperly
coerced through a deprivation of his right to a first appearance
within 24 hours of arrest. This Court disagreed noting that
“where, as here, a defendant has been sufficiently advised of
his rights, a confession that would otherwi se be adnmi ssible is
not subject to suppression nerely because the defendant was
deprived of a pronpt first appearance.” |d. at slip op. 39.

Rel yi ng upon its analysis in Keen, this Court noted that
there is no per se rule requiring suppression of voluntary
statenments made after 24 hours without a first appearance.

Rat her, each case nust be exam ned individually to deterni ne
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whet her a violation of the rule induced an otherw se voluntary
confession. This Court concluded “that the failure to provide
Chavez with a first appearance within twenty-four hours after
his arrest did not conpel his confession,” because, “as in Keen,
the record reflects that Chavez was repeatedly advised of his
M randa rights, and knowingly, intelligently, and voluntarily
wai ved them prior to confessing.”

Simlarly, here, Conde was repeatedly advi sed of his M randa
rights before giving his statement. At the beginning of the
guestioning, he was advised of his rights and waived them in
witing. At the sane time he gave consent to search his house
and car. The second day, he was re-Mrandi zed and again wai ved
his rights. Finally, before giving his formal statenent
Appel l ant was re-Mrandi zed and again waived his rights.

Not one of the factors raised by Appellant negatively
i npacted the voluntariness of hi s conf essi on, ei t her
individually or collectively. Thus, the trial court's ruling on
the notion to suppress nust stand.

PO NT VI |

THE EVIDENCE WAS LEGALLY SUFFICIENT TO
ESTABLI SH THE AGGRAVATORS CCP AND HAC.

There is substantial, conpetent evidence supporting the

trial court’s findings of CCP and HAC. See Hildwen v. State,
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727 So.2d 193, 196 (Fla. 1998) (whether an aggravator exists is
a factual finding reviewed under the conpetent, substanti al

evidence test); Gordon v. State, 704 So.2d 107 (Fla 1997);

Alston v. State, 723 So.2d 148, 160 (Fla. 1998)(court is not to

rewei gh evidence, only to determ ne whether conpetent,
substanti al evidence supports the trial court’s finding).

CCP- The judge’'s finding that the elenments of “col dness”
i.e., calm and cool reflection, were nmet is supported by
substantial, conpetent evidence. The trial court concl uded that
Conde “did not act out of enotional frenzy, panic or a fit of
rage.” Rat her, his ®“actions were spawned by his ongoing
separation with his wife, Carla, which did not involve any | evel
of intensity of emotion. It involved however the defendant
experiencing feelings of sadness.” (R9 1730). In so finding,
the trial court noted that Conde’s confession on this point was
to the contrary, but rejected that as self-serving and contrary
to the facts that could be inferred from the simlar crines
evi dence, relying upon Wiornos.

Conde attacks this finding on several grounds. First, he
contends that the trial court could not reject the unrebutted
testinmony fromhis nmental health experts that he was incapable
of calm and cool reflection. This Court has held that

“uncontroverted expert opinion testinony may be rejected where
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it is difficult to square with the other evidence in the case.”

Morton v. State, 789 So.2d, 324, 330 (Fla. 2001), citing Foster

v. State, 679 So.2d 747, 755 (Fla.1996); MWiornos, 644 So.2d at
1010. Here, the experts’ testinony of Conde's inability to
coolly and calmy reflect cannot be squared with the fact that
Appellant went out on 6 different occasions, picked up
prostitutes, brought themback to his house, had sex a coupl e of
times and then after the sex acts were conplete strangled the
victins to death.

Appel I ant next argues that the trial court could not reject
hi s confession as sel f-serving because it was uncontroverted and
internally consistent. Again, the trial court was entitled to
reject that portion of the confession which it found supported
a lack of cool and calmrefelction as self-serving and contrary
to the facts that could be inferred from the simlar crines

evidence. In Hertz v. State, 803 So.2d 629, 650 (Fla. 2001),

this Court noted that the “cold” element is only not found if
the crime is a “heated” nurder of passion, in which |oss of
enotional control is evident from the facts....” Conde’ s
confession reveals absolutely no anger, rage or other |oss of
enotional control. Further, it is clear that during the | engthy
struggle with Rhonda, Conde had time to reflect wupon his

actions. Finally, his claim that the judge's finding that
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Conde’s actions “did not involve any level of intensity of
enmption” is not supported by the record, is also without nerit.
Conde relies solely wupon his experts’ testinony and his
confession in support of that argunent.

The second el ement of CCP, a careful prearranged plan, was
found by the trial court to exist based upon the fact that all
of the victinms, including Rhonda, were prostitutes, all were
pi cked up in the sane part of town, taken back to Conde’s pl ace
for sex, strangled after the sex acts were conpl eted, redressed
and then dunped in a residential neighborhood near Eighth
Street. Further, Conde wote on the third vicitnm s back because
he wasn’t receiving any publicity and wanted the police to know
that the nurders were connected. Conde taunted the police to
“catch himif they could.” Conde argues that a finding on the
second el ement cannot rest exclusively on collateral crines
evidence (1B 70-71). Here, the trial court’s finding is based
on the facts of Rhonda’s nmurder, which are buttressed by the
other 5 crines and admtted to in Conde’ s confession.

The trial court’s finding that the third elenent,
“hei ght ened preneditation,” was established is al so supported by
substantial, conpetent evidence. The trial court found that the
manner of the killing here indicated heightened preneditation

based on the manner in which Conde: (1) approached Rhonda from
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behind; (2) wrapped his arns around her neck; (3) subdued her
after she initially broke free, and (4) manual ly strangl ed her
with such trenmendous force that it fractured her hyoid bone.
These factors, along with the simlar crinmes evidence, evince
hei ght ened preneditation.

The final requirement to establish CCP is that the
def endant had no pretense of noral or |egal justification.
Appel l ant does not even attenpt to argue that he has a
justification for a brutal nmurder. His argunent is that the
“spur of the nmonment decision” to begin strangling M. Dunn
“appears to be the result of an enotional spur of the nonent
deci sion, not ‘coldness’ contenplated by CCP.” (IB-67-68).
Evi dence established during the trial, proves otherwi se. There
is no noral or legal justification for such a horrific crine.

HAC- There 1is also substantial, conpetent evidence
supporting the trial court’s finding of HAC. This Court has
repeatedly stated that fear, enotional strain, nmental anguish
or terror suffered by a victim before death is an inportant

factor in determ ning whether HAC applies. See Janes v.

State, 695 So.2d 1229, 1235 (Fla. 1997); Pooler v. State, 704

So. 2d 1375, 1378 (Fla. 1997); Preston v. State, 607 So.2d 404,

410 (Fla. 1992). Further, the victims know edge of his/her

i npendi ng death supports a finding of HAC. See Douglas v.
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State, 575 So.2d 165 (Fla. 1991); Rivera v. State, 561 So.2d
536, 540 (Fla. 1990). 1In evaluating the victims nental state,
common-sense i nferences fromthe circunmstances are allowed to

be drawn. See Swafford v. State, 533 So.2d 270, 277 (Fl a.1988)).

This Court agrees that “strangul ati on when perpetrated upon
a conscious victim involves foreknow edge of death, extrene
anxiety and fear, and that this method of killing is one to

which the factor of heinousness is applicable.” Sochor v.

State, 580 So.2d 595, 603 (Fla. 1991), rev’'d on other grounds.

Sochor v. State, 112 S. C 2114 (1992). (R-1729). Conde admts
that this Court has held that death by strangulation is nearly

per se heinous, see Hitchcock v. State, 578 So. 2d 285, 692 (Fl a.

1990), Johnson v. State, 465 So.2d 499, 507 (Fla. 1985), but

argues it should be consi dered hei nous only when the victi mwas

consci ous when strangled to death, citing Overton v. State, 801

So.2d 877 (Fla. 2001). This conclusion is true, yet in Overton
and here, the evidence firmy establishes that the victimwas
consci ous when strangled to death.

Thee trial court found that the state’s evidence made it
cl ear that Rhonda was consci ous of being strangled, due to the
nature of the struggle which occurred. Rhonda had 30 separate
fresh injuries and had been warned 36 hours before her nurder

about the strangler. It is clear that she fought for her life
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and was acutely aware of her inpending death. (R9-729-30).
Conde attenpts to use Dr. Rao’'s testinony to argue that
Rhonda was unconsci ousness. Rao never testified, however, with
any certainty, that Rhonda was unconsci ous, or that the injuries
to her head rendered her unconscious. (T v137 8276-7). What is
certain is that Rhonda “consciously” fought with Conde; an
unconscious victim does not fight with her attacker. See

Tonpkins v State, 502 So.2d 415 (Fla. 1986)(finding death by

strangulation is not instantaneous and evidence of struggle
supports finding of HAC).

Rhonda was not only consci ous, but struggling and fighting
to get away from Conde. Dr. Bell testified that it takes 3-4
m nutes to strangle someone to death. It is not known for
certain how long the struggle |asted here but it was surely
enough time for Rhonda to suffer extreme anxiety and fear.

PO NT | X

THE TRIAL COURT PROPERLY EVALUATED AND
REJECTED THE STATUTORY AND NON- STATUTORY
M TI GATI ON OFFERED (rest ated).
It is Conde’'s position that the trial court erred in
rejecting his statutory mtigation of (1) extreme enotional or
psychol ogi cal di sturbance, (2) capacity to appreciate the

crimnality of his conduct or the conform his conduct to the

requi renents of the | aw was substantially inpaired, and (3) his
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non-statutory mtigation involving Conde’s “fam |y background”
factors (1B 76-88). A review of the record reveals that the
trial court’s conclusions are supported by conpetent,
substanti al evidence and that this Court should affirm Conde’s
sentence of death.

Mtigators are "established by the greater weight of the

evi dence." Canpbell v. State, 571 So. 2d 415, 419 (Fla. 1990);

Ni bert v. State, 574 So. 2d 1059, 1061 (Fla. 1990) (fi ndi ng judge

may reject mtigator if record contains conpetent substantia
evi dence supporting decision). In Canpbell, this Court
establi shed rel evant standards of review for mtigators: (1)
whet her a circunstance is mtigating is a question of |aw,
subject to de novo review, (2) whether a mtigator has been
established is a question of fact, subject to the conpetent
substanti al evidence standard; and (3) the weight assigned to
a mtigator is within the judge s discretion, subject to the

abuse of discretion standard. See, Kearse v. State, 770 So.2d

1119, 1134 (Fla. 2000) (observing whether mtigator exists and
weight to be given it are matters within sentencing court’s

di scretion); Trease v. State, 768 So.2d 1050, 1055 (Fla. 2000)

(receding in part fromCanpbell; hol ding that though judge nust
consider all mtigators, “little or no” wei ght may be assi gned).

At issue here is the propriety of the trial court’s rejection
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of mtigation. Thus, the standard of reviewis the conpetent,
substanti al evidence test where an appellate court is to pay
overwhel m ng deference to the trial judge' s ruling. Guznman V.
State, 721 So.2d 1155, 1159 (Fla. 1998).

VWhet her a mtigator is established lies with the judge and
“[r]eversal is not warranted sinply because an appell ant draws

a different conclusion.” Sireci v. State, 587 So.2d 450, 453

(Fla. 1991); Stano v. State, 460 So.2d 890, 894 (Fla. 1984).

Resol ution of evidentiary conflicts is the trial court's duty;
“that determ nation should be final if supported by conpetent,
substanti al evidence.” 1d.

Conde maintains that the trial court erroneously rejected
his claimthat the nmurder was comm tted under the influence of
extreme nmental or enotional disturbance (1B 76). VWil e the
statutory mtigator was rejected, the trial court found that the
evi dence supported non-statutory mtigation and gave that factor
little weight (T 1744-45) However, in rejecting the statutory
mtigator, the trial court exam ned the evidence presented by
Drs. Golden and Berlin along with O ga Hervis and Conde’ s fanily
and friends (T 1733-38). It was the trial court’s opinion that
Conde’s full scale 1.Q of 109, his ability to hold two jobs,
have a good enpl oynent record, and maintain good relationships

with his famly, friends, and co-workers all indicated that
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there was no extrenme nental or enotional disturbance supporting
the statutory mtigator even “assum ng the defendant was
experiencing sone form of depression.” (T 1735). This is
supported by the record which reveals that famly and friends
nerely noted that Conde seened depressed or sad at his
separation fromhis wife and children. None reported a mjor
change in Conde’ s personality, especially one which could be
descri bed as extrene (T 8062-64, 8068-70, 8075, 8085-87, 8090-
95, 8097-107, 8110, 8124-26, 8133, 8135-39, 8154-55, 8174-78,
8180- 86) . Wior nos, 644 So.2d at 1010 (noting the even
uncontroverted testinony can be rejected where it does not

square with case facts); Walls v. State, 641 So.2d 381, 390

(Fla. 1994) (recognizing that expert testinony, even if
uncontroverted, is not binding on court and its weight/force
di m ni shes were factual support is |lacking). Because those who
interacted with Conde near the time of the nurders reported that
he was functioning well, although a little depressed, undercut
conpletely the opinions of doctors who interviewed Conde sone
four years after the nmurder while he awaited trial on first-
degree nurder charges. Li kewi se, the report of O ga Hervis

rel ati ng hearsay, runor and i nnuendoes of abuse and a difficult
chil dhood could be rejected in light of the eye-w tness

testimony of friends and co-workers who reported Conde was
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acting normal. As such, the trial court’s decision to reject
the mtigation of extrenme nmental or enotional disturbance has
record support and should be affirned.

Turning to Conde’s challenge tothe trial court’s rejection
of the mtigator substantial inpairment in capacity to apprecite
crimnality or conformconduct to requirenents of the law, the
Court will find that the trial judge s decision is supported by
substanti al conpetent evidence. Affirmance is required.

As the trial court found, Conde s behavior and actions
belie a finding of substantial inpairment. Conde’s actions show
t hat he knew that his actions were wong. This is established
when he wote on the back of his third victim®“catch me if you

can. Clearly, Conde knew that such was a crime and was
taunting the police to find him if they could. However, to
avoid the risk of detection, Conde took Rhonda to the safety and
secrecy of his honme rather than having sexual relations in an
open car. Simlarly, he bound and duct taped GM so that she
coul d not escape while he attended to his court appearance for
an unrel ated robbery charge. Further, Conde sel ected Rhonda
because she worked alone, making it easier to avoid detection
and capture. Mor eover, Conde’'s ability to maintain to jobs

where he interacts with customers and co-workers on a daily

basis without killing, shows that he is able to conform his
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conduct to the requirements of |aw. In spite of the defense
experts’ opinions to the contrary, Conde’ s actions show that he

knew t hat nurder was crim nal. Rose v. State, 787 So. 2d 786,

802 (Fla. 2001) (finding no error in rejecting nental mtigator
where state underm ned nental mtigation and i npeached defense

expert); Knight v. State, 746 So. 2d 423, 436 (Fla. 1998)

(concluding there was no error in judge s rejection of nmental
m tigation where court wei ghed evidence presented and resol ved
conflicts agai nst defendant).

Conde’s final challenge is to the trial court’s rejection
of “fam |y background” factors (IB 86). Here the trial court
concl uded that the evidence was conflicting. The fact finder’s
duty is to resolve such conflicts. Sireci, 587 So.2d at 453
(reasoni ng that whether a mtigator is established lies with the
j udge and “[r]eversal is not warranted sinply because an

appellant draws a different conclusion”); Stano v. State, 460

So.2d 890, 894 (Fla. 1984) (recognizing that resolution of
evidentiary conflicts is trial judge's duty and his
“determ nation should be final if supported by conpetent,
substanti al evidence”).

In rejecting the mtigation of “a violent unsafe and
unstabl e environnent while living in Colunbia as a child”, the

trial court noted that although Conde’ s nother had di ed when he
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was an infant and his father was living in the United States,
both his grandnothers actively cared for and raised him and
provi ded schooling, housing, food, and clothing (T 8330-31,
8335-42, 8362, 8375-76, 8443, 8463). Specifically, there was
testinmony that Conde’'s paternal uncle provided him with a
“wonder ful and |oving” hone that included a nmaid and private
schools (T 8463, 8903-05, 8711-12, 8716, 8905). Conde’s Uncle
Carlos treated himas “a golden child,” and was |oving. Aside
from providing noney, Uncle Carlos protected Conde from those
who m ght have harmed him (T 8716-21, 8895-97). The sexual
abuse that Conde all eges he suffered by Uncle Carl os was never
confirmed (T 8721-22).

Regarding the mtigator that Conde was “repeatedly
abandoned
his father during his life,” there was, again, conflicting
testimony. Al though Conde’s father noved to the United States
and left his children in Colunbia, he did return annually for
visits and periodically sent noney (T 8443-44). Eventual | y
Conde’s father had he and his sister come live with him their
st ep- not her and step-brother and sister (T 8202-05). Conde’s
former step-nother Irene, described his relationship with his
father as |oving and caring, his father never abused him (T

8216- 17) .
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PO NT Xl

THE TRI AL COURT CORRECTLY EXCLUDED CERTAI N EVI DENCE.

Appel | ant argues that the trial court erred by denying him
the right to present to the jury testinmony fromjail Chaplain
Bi zarro that Conde had confided in him in 1995, that he was
sexual |y abused as a child. This was intended to rebut the
al l egation that Conde’s cl ai mof sexual abuse to Dr. Hervis was
recently fabricated. Because Chaplain Bizarro was not |isted
as a wtness, and only revealed 4 days into the penalty phase,
the trial court was correct to find a discovery violation and

that the state would be prejudiced. This Court should affirm

When the trial court is given notice of an alleged failure
to disclose witnesses, it has a duty to conduct an inquiry as
to the nature of the violation to determ ne whether the

violation was willful or i nadvertent and whet her there was undue

prejudice. See Richardson v. State, 246 So.2d 771, 775

(Fla.1971); Webber v. State, 510 So.2d 1210, 1211 (Fla. 2d DCA

1987). Such an inquiry took place in this case, and the trial

court determ ned there had been a Ri chardson violation (T 8579-

89, 9022-23).

The trial court’s decision on a Richardson hearing is

subject to reversal only upon a showing that it abused its
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di scretion. See State v. Tascarella, 580 So.2d 154, 157

(Fla.1991). The trial court did not abuse its discretion in
this case in excluding Chaplain Bizarro s testinmony!' on the
ground that the State would be prejudiced because they were 4
days into the penalty phase. Finally, Chaplain Bizarro did
testify at the Spencer hearing. Thus, any alleged error does
not warrant reversal.
PO NT XII
THE DEATH SENTENCE | S PROPORTI ONAL I N THI S CASE

The State submits that Appellant’s sentence of death is
proportional. The trial court found the existence of three (3)
aggravating factors and applied great weight to each of them
(1) prior violent felony; (2) HAC and (3) CCP. The trial court
found only one (1) statutory mitigating factor, “no significant
prior crimnal history,” and gave it noderate weight. The tri al
court gave noderate weight to the following non-statutory
mtigating factors: (1) Conde s enploynment background; (2)
Conde’ s fam |y background; and (3) Conde’ s relationshipwith his
children. He gave little weight to the non-statutory mtigators

of (1) being a nodel inmate, and (2) the fact that Conde will

M According to defense counsel, the alleged disclosure to
t he Chaplain occurred in 1995-96 but he was not put on the
witness list until Decenmber 9, 1999).
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be inprisoned for the rest of his life.

As this Court has repeatedly held, the weighing process is
not a nunbers gane. Rather, when determ ning whether a death
sentence is appropriate, careful consideration should be given
to the totality of the circunstances and the weight of the

aggravating and mtigating circunstances. Floyd v. State, 569

So.2d 1225, 1233 (Fla. 1990). Here, the evidence established
t hat Appellant lured Rhonda, a prostitute, to his apartnment,
had sex with her twice and then nmanually strangled her to death
after a violent, lengthy struggle. Appellant had nurdered 5

ot her prostitutes prior to Rhonda in exactly the same nmanner.

To mtigate this sensel ess nurder, Appellant presented the
testimony of 3 nmental health experts, famly, friends and co-
wor kers. The nental health experts concluded that Conde was in
the throes of a major depression at the tinme he nurdered Rhonda
and was "in the mdst of an extreme nental and enotional
di sturbance.” They opined that Conde “snapped” after the first
victim (the mal e Conensana). One expert also found that Conde
suffers from post-traumatic stress disorder. Conde's famly,
friends and co-workers testified that he appeared depressed and
sad.

It is well-established that this Court’s functionis not to
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reweigh the facts or the aggravating and mtigating

circunstances. Gunsby v. State, 574 So.2d 1085, 1090 (Fla.

1991); Hudson v. State, 538 So.2d 829, 831 (Fla. 1989). Rather,

as the basis for proportionality review, this Court nust accept,
absent denonstrable | egal error, the aggravating and mtigating
factors found by the trial court, and the relative weight

accorded them See State v. Henry, 456 So.2d 466 (Fla. 1984).

It is upon that basis that this Court determ nes whet her Conde’s

sentence is too harsh in |ight of other decisions based on

sim lar circunstances. Alvord v. State, 322 So.2d 533 (Fla.
1975).

The state relies upon Blackwod v. State, 777 So.2d 399,

388-89 (Fla. 2000), in support of proportionality. I n that
case, the female victim was strangled and suffocated to death
after a lengthy struggle. There was only one aggravator, HAC.
The trial court found the sanme statutory mtigator as in this
case, “no significant history of prior crimnal conduct’ which
it afforded “significant weight.” It also found 8 non-statutory
mtigators from noderate to very little weight. Li kewi se, in

Sexton v. State, 775 So.2d 929 (Fla. 2000), the victimal so died

from strangul ation. The trial court found three (3)
aggravators: prior violent felony (robbery); (2) avoiding or

preventing a lawful arrest; and (3) CCP. In mtigation, the
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trial court found one statutory mtigator, “extrenme nental or
enotional disturbance” and 5 non-statutory mtigators. See

Overton v. State, 801 So.2d 877 (Fla. 2001)(2 victinms died from

strangul ati on and had nunerous defensive wounds indicating a
struggle; court found 5 aggravators-- HAC, CCP, prior violent
felony, felony nurder, and avoid arrest--no statutory mtigators
and 2 nonstatutory mtigators which it accorded little weight);

Reese v. State, 768 So.2d 1057, 1058 (Fla. 2000)(finding death

sentence proportionate where there were three aggravators--
fel ony murder, HAC, and CCP, no statutory mtigators and seven
nonstatutory mitigators to which the trial court assigned
mnimal or very little weight). Proportionality was found in
al |

| SSUE XI |

APPRENDI DOES NOT APPLY TO FLORIDA'S CAPITAL
SENTENCI NG SCHEME. ( Rest at ed)

Rel yi ng upon Apprendi v. New Jersey, 530 U. S. 466 (2000),

Petitioner argues that Florida s capital sentencing schene is
unconstitutional because it violates due process and the right
totrial by jury. The State’'s first argunent is that Conde has
failed to preserve this issue for appeal. Al t hough Conde
chal | enged the constitutionality of section 921.141 bel ow he do

so in terms of his right to jury trial and did not expressly
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rai se Apprendi. As such, he cannot raise the argunment for the

first time on appeal. Steinhorst v. State, 412 So.2d 332, 338

(Fla. 1982).

However, if the nerits are reached, Apprendi does not
invalidate Florida’s sentencing schene. This Court has squarely
rejected Petitioner’s argunents and the notion that Apprendi
applies to Florida s capital sentencing scheme in MIlls v.

Moore, 786 So.2d 532 (Fla. 2001), Mann v. Mbore, 794 So.2d 595

(Fla. 2001), Bottoson v. State, 27 Fla. L. Weekly S119 (Fla. Jan

31, 2002), and Sireci v. Moore, 2002 W 276292 (Fla. Feb 28,
2002).
The State notes that the United States Supreme Court’s

decision in Ring v. Arizona, Slip Op. 01-488 (June 24, 2002),

was i ssued on the day this brief was due to be filed. The State
asserts that Ring does not apply to this case or to Florida’'s
capi tal sentencing schenme. Ring involves an Arizona statute and
clearly overrul ed only one case, Walton. The case applies only
to those states where juries are not involved. That is not
Fl orida, we have a hybrid system See Ring f.n.®6.

CONCLUSI ON

VWHEREFORE based on the foregoing arguments and authorities
cited herein, the State respectfully requests this honorable

Court to AFFIRM Appellant’s convictions and sentences.
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