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STATEMENT OF THE CASE AND FACTS

This is a disciplinary proceeding initiated by The Florida
Bar. Petitioner was the respondent in the proceeding before the
referee. The Florida Bar was the conpl ai nant. Respondent in the
lower tribunal wll be referred to in this brief as Petitioner
and Conplainant will be referred to as the Bar. There is no
pagi nation for the record on appeal so references are made to the
papers filed and the page nunmber of the paper as (Paper- ) with
t he page nunber inserted in the blank space.

A conplaint was filed by the Bar against Petitioner on Apri
12, 2000 after a finding of probable cause on Decenber 11, 1998.
Petitioner answered the conplaint and noved to dismss it because
of the delay of 16 nonths for filing the conplaint after the
finding of probable cause. An amended conpl aint was served on
Oct ober 20, 2000. It was answered by petitioner.

A notion to dismss for |ack of pronpt prosecution was
deni ed.

Sonme di scovery proceedi ngs took place. The proceedi ng was
schedul ed for trial before the referee and the trial took place
on March 26, 2001. Petitioner was accused by the Bar of
violating Rule 4-3.4(a) by obstructing another party’'s access to
evi dence or otherw se by unlawfully concealing a docunent that
the | awyer knew or reasonably should know is relevant to a
pendi ng proceedi ng and of violating Rule 4-8.4(c) by engaging in
conduct invol ving di shonesty, deceit or m srepresentation.

The Bar’'s evidence at the trial showed that a party in a

civil action represented by Petitioner handed a docunment to her
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during a deposition. The docunent was the subcontract agreenent
between the plaintiff and defendant in that action. Petitioner
pl aced the subcontract sonewhere off the table after receiving
it.(Transcript-60 through 62) Petitioner testified she |ater

pl aced the subcontract on the table.

In a break the court reporter told the | awyer for the
plaintiff in that action, Mchael C. Berry, what had occurred.
He returned to the deposition and asked for the subcontract.
Petitioner replied that she did not see it and suggested that he
use the copy attached to a pleading. Berry then left the
deposition room obtained the services of another court reporter
and brought the other court reporter back to the deposition room
Petitioner then handed the subcontract to Berry.(Transcript-27,
34, 63 through 65)

The witness Hinrichs at the deposition testified that the
copy of the subcontract he exam ned at the deposition was his
firms copy. He testified that he showed Petitioner the copy
after he was interrogated about it and that it ended up on the
table with the rest of the exhibits.(Transcript-77 through 79)
Petitioner testified the subcontract was handed to her by
H nrichs, she took it and set it on her briefcase that was
| eani ng agai nst her chair.(Transcript-81) She then put it back
on the table because it previously had been out of sight. She
testified that there was a ot of nold in the room and sone of
t he papers had nold on them She asked that the papers be put in

a plastic bag. The plastic bag renmained on the table.



(Transcript-81 through 84) |Inmmediately after petitioner
testified, both parties rested.

The judge imedi ately dictated his decision to the court
reporter. He ruled that the docunment was evi dence, was taken and
was conceal ed. He erroneously said that petitioner was given a
coupl e of opportunities to return it and did not do so. He said
t he evidence was al nost beyond and to the exclusion of every
reasonabl e doubt. He said that petitioner m srepresented the
| ocation of the docunment because she knew where it
was. (Transcri pt-93 t hrough 96)

Thereafter the Bar presented evidence in aggravation
al t hough concedi ng that no harm was done to the judicial
process. (Transcript-102) Later staff counsel contended there was
injury to the reputation of the |egal profession, but offered no
evidence to that effect.(Transcript-113)

Staff counsel offered to prepare the report of the referee.
He accepted. He required staff counsel to send a copy of the
proposed report to petitioner’s attorney.(Transcript-118) During
the interval petitioner discovered that the witness Berry had
apparently violated the rule on segregation of witnesses so a
notion for rehearing was filed and denied. The referee changed
hi s deci si on about having a discussion between staff counsel and
petitioner’s attorney concerning di sagreenents about the contents
of the report and directed that petitioner’s attorney send the
objections to him Petitioner’s attorney did so. The objections

wer e ignored.



The referee recommended 60 days suspensi on and probation for
a year during which petitioner had to conplete the Bar’s course

on et hics.



SUMVARY OF ARGUMENT

The sunmary of Petitioner’s argunent is:

1

Meani ng of Evidence. Wen there are several copies of
a docunent that can be used as evidence, a party is not
deprived of evidence if one copy is not avail able.

Qostruction or Concealnent. Even if one person
tenporarily has possession of a docunment that is
evidence, it is not an unlawful obstruction or

conceal ment when the tine period involved is | ess than
15 m nutes.

M srepresentation. The record does not show any
m srepresentati on by words or conduct.

| nappropriate Punishnment. The punishnent is too severe
for the facts of the case and the lack of injury to
either the public or the parties in the trial court if
Petitioner is guilty. Watever |oss was suffered by
the plaintiff in the trial court was renmedi ed by
sanctions in the trial court. A reprimand woul d be
sufficient.

Report Contents. Staff counsel for the Bar inserted
itens in the referee’s report that are inaccurate and
were not required by the referee’s oral statenent at

t he concl usion of evidence. Anong these are statenents
that the referee considered all of the evidence that he
did not have the tine to consider; assessnent of costs
that were inappropriate; and that petitioner was given
nore than one opportunity to correct her alleged

m sconduct .

Rehearing. The violation of the rule segregating

W tnesses that was one of the subjects of the notion
for rehearing was summarily deni ed w thout any
investigation by the referee although it was not
opposed by any verified evidence.

Failure to Prosecute. The Bar failed to initiate
proceedi ngs for sone 16 nonths after the finding of
probabl e cause. This is a violation of the rule
requiring a pronpt filing and rule 1.420(e).




ARGUMENT

| ssue 1

THE REFEREE ERRONEOUSLY RULED THAT THE SUBCONTRACT WAS
EVI DENCE W THI N THE MEANI NG OF RULE 4-3.4(a)

Rul e 4-3.4(a) says that a | awer shall not unlawfully
obstruct another party’s access to evidence or otherw se
unl awful Iy conceal a docunent that the | awer knows...is rel evant
to a pending...proceeding. The Bar adm tted there were other
copi es of the subcontract avail able before the alleged
conceal ment and the other copies were obtainable by Berry. (Answer
16 to Petitioner’s first interrogatories; Transcript-46)
Petitioner submts the conduct the rule intends to proscribe is
t he obstruction or conceal ment of evidence that is otherw se
unavail able to a party and not to proscribe any conduct when
there are nultiple copies avail abl e.

Authority on this point is limted. Quinones v. State, 766
So.2d 1165 (3 D.C. A 2000) is, we submt, helpful. |In that case
the defense attorney accepted evidence connected with a crine and
did not make it available to the State. The attorney revealed it
at trial. In that case the conceal mrent or obstruction was
conplete until the trial. The district court characterized the
act of the attorney as unethical. The facts are in sharp
contrast to the facts of the case at bar in which the all eged
conceal ment |lasted a few m nutes. W submt that Petitioner’s
expl anati on was adequate and justified nore careful consideration

than the referee accorded it. Comopn sense and logic |lead to the
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conclusion that as long as Berry had access to other copies of
t he subcontract, there was no obstruction or conceal nent within

the intent of the rule.



| ssue 2

A PARTY' S ACCESS TO EVI DENCE |I'S NOT OBSTRUCTED NOR | S
THE EVI DENCE CONCEALED BECAUSE I T | S REMOVED FROM THE
TOP OF A TABLE I N A DEPGSI TI ON AND NOT RETURNED UNTIL A
SECOND REQUEST FOR | T AT THE DEPOSI TION W THI N 15

M NUTES.

In this proceeding the nost that can be said for the Bar’s
case is that Petitioner took the subcontract fromher client and
placed it on the floor or sone other place that was not the top
of the table in the deposition room Petitioner controverts this
by saying that she did so, but placed it back on the table. It
was then placed inadvertently in a plastic bag with other
docunents to be copied for Berry fromwhich it was | ocated and
extracted ultimately. This is, we submt, the crucial factua
point in the proceeding. It is the only one in which there is a
substantial difference in the testinony. The Bar’s testinony
says that the subcontract was placed at sonme point other than on
top of the table and that it was extracted from sone point other
than the top of the table on the second request for it.

Petitioner says that she placed it below the top of the table and
then placed it again on top of the table in clear view and it was
placed in the plastic bag. She says she extracted it fromthat

pl asti c bag when Berry made his second request for
it.(Transcript-60 through 62, 77 through 79, 81 through 84)

The testinony produced by the Bar is unequivocal about
delivery of the docunent by Petitioner to Berry. Berry and the
court reporter both testified it was i medi ately handed to Berry.

Berry said:



“...she just reached down and grabbed it, pulled it
right out...handed it to ne and | passed it to the
st enogr apher...”(Transcri pt - 35)

The first court reporter testified:

“...1 saw her reach back down under the table and say
here and pull it out.”

Prior to that at the deposition in question Berry asked for
the contract. Petitioner responded she had a copy and then Berry

asked specifically if she had Exhibit 5. Her response was:

“I"’'mnot seeing it. | had a copy but I know when you
filed the conplaint didn't you attach it? That would
be the easiest way...let ne | ook back there. Yeah,

that’s it, isn't it, a copy of it?"(H nrichs deposition
transcri pt-68)

The referee’s report says Petitioner was given “...nore than
one opportunity to return Exhibit 5...7(Report-4)

The deposition transcript, the best evidence of what
occurred, unequivocally shows Petitioner delivered the exhibit to
Berry on the second request. Berry testified that he was
deprived of the docunment for 10 or 15 mnutes fromthe first tine
that he inquired about where it was until he received the
docunent. (Transcri pt - 51)

We submit that this is not the type of obstruction or

conceal ment that Rule 4-3.4(a) was intended to prohibit.



| ssue 3

THE RECORD DCES NOT DI SCLOSE ANY M SREPRESENTATI ON BY
WORDS OR CONDUCT.

The referee says in his report that Petitioner made an
intentional msrepresentation about the |ocation of Exhibit 5
when asked if she had it. He then admts that she truthfully
replied that she was not seeing it, but he found the answer was
intended to m sl ead because Petitioner knew where the docunent
was | ocated and failed to disclose that information to Berry.
Staff counsel added that the conduct involved di shonesty, deceit
or msrepresentation. The referee had confined it to
m srepresentation.

The quotations fromthe record given in the preceding
argunment will not be repeated here, but they clearly show that
Petitioner returned the docunent the second tinme it was
requested. The referee said if the docunment had been produced
upon its first request “...or even the second request...” he
m ght be inclined to reach another concl usion. (Transcript-95, 96)
It was the second request. The referee was inattentive to the
testimony or made a deci sion not supported by the facts or was
prej udi ced by sonething el se that does not appear in the record.

In his report the referee says Petitioner did not make a
false statenment. He says she was guilty of m srepresentation
because her response to the first request for the exhibit by
Berry did not tell Berry where the docunent was and she knew
where it was. The | anguage put in the report by staff counsel is

not what the referee said.
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| ssue 4

ASSUM NG PETITIONER | S GUILTY OF EI THER OR BOTH
CHARGES, THE PUNI SHMVENT IS TOO SEVERE.

Assuming this Court accepts the referee’s findings about the
et hical violations, the punishnment he recommends is too severe
for the offenses.

A docunent was concealed froma |lawer for 10 or 15 m nutes.
Most of the tinme he was out of the deposition room (Transcript-
51) At all tines Berry had at | east one other copy of the
exhibit. Any expense that he was put to was accommodated by the
trial judge’'s sanctions in the action in which the deposition was
t aken.

We submt that this grievance justifies a public reprimnd
at nost.

The referee notes three aggravating factors. Petitioner has
been found guilty of prior disciplinary offenses. There was no
di shonest or selfish notive in Petitioner’s action. She has
substanti al experience practicing | aw.

The referee found no mtigating factors even though it is
clear Berry nmade a nmountain out of this nolehill in order to
extract advantages fromthe trial of the civil action in which
the deposition was taken. 1In the trial court he admtted
referring to the docunent as being stolen by Petitioner. He nade
the sane statenent at the hearing in this matter. (Transcript-52,
53) He asserted the docunent was stolen fromhim The failure
to deliver a docunent for 15 minutes is hardly a theft.

Neverthel ess, he made it into a mammoth si zed of f ense.
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We have been unable to find any decision concerning a

grievance matter that is on point with the facts in the case at

Bar .

That makes it difficult to use other decisions as

conpar abl es in assessing an appropriate punishnent. The

foll ow ng cases may be of sone hel p:

All

1

The Florida Bar v Burkich-Burrell, 659 So2d 1082 (Fl a.
1995). The lawyer did not review the answers to
interrogatories, but knew that the answers were not
true. She was suspended for 30 days.

The Florida Bar v McLawhorn, 505 So2d 1338 (Fla. 1987).
The | awyer made m srepresentations to the client’s
doctors concerning the sufficiency of a judgnent to pay
nmedi cal bills, transferred the client’s funds w thout
his permission and failed to pay the nedical bill. The
attorney received a public reprimnd.

The Florida Bar v M1lin, 502 So2d 900 (Fla. 1987). The
| awyer represented adverse parties in two rel ated
suits. He was given a public reprinmand.

The Florida Bar v Wi denbenner, 630 So2d 534 (Fl a.
1993). The attorney failed to notify a co-trustee that
his letters of adm nistration had been revoked; he
approved a letter authorizing final distribution of
trust assets when no | onger the personal representative
al t hough still a co-trustee. He was given a public
reprimand.

of the acts by the accused | awer in the foregoing decisions

were nore serious-nuch nmore serious-than Petitioner’s acts.
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| SSUE 5
THE REFEREE' S REPORT WAS PREPARED BY STAFF COUNSEL AND
CONTAI' NS ERRORS AND STATEMENTS NOT DI CTATED BY THE
REFEREE AT THE HEARI NG

The referee dictated his decision imediately on the
conclusion of testinony. The parties were not given an
opportunity to argue the case. Staff counsel offered to prepare
the referee’s report. He accepted.(Transcript-118)

The report contains statements that are not correct and were
not made by the referee in his oral statenent at the concl usion
of giving evidence.

One of these statenents is that the referee considered al
of the evidence. He could not have done so because he did not
have an opportunity to read the deposition and the unsworn
statenment that were introduced into evidence. Had he done so, he
m ght not have nmade the error about Petitioner having two
opportunities to produce the subcontract before she produced it.

On page 4 in section I1l, second line, the referee found
that petitioner “...knowingly and intentionally renoved...” the
subcontract. The testinony is clear fromall w tnesses who
testified on the point that Hinrichs handed her the subcontract.
She did not renove it.

The finding two lines further down in the same section about
Petitioner being given nore than one opportunity to return the
subcontract and did not do so is also clearly erroneous. There
were only two instances when the docunent was sought by Berry at

t he deposition.
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Finally under this issue, the court reconmmended costs for
court reporter expenses of $17.21, $60.00 and $60. 00 for
obtaining a copy of a deposition and attendance at two hearings
at which no testinony was taken. The deposition was not used in
evidence. The rules do not require a reporter unless testinony

is taken.
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| ssue 6

THE REFEREE SHOULD HAVE | NVESTI GATED THE ALLEGATI ONS
ABOUT VI OLATION OF THE RULE I N THE MOTI ON FOR
REHEARI NG,

The notion for rehearing dealt, anong other things, with a
violation of the rule segregating wtnesses. The rule was
i nvoked. (Transcri pt-8)

After the witness Berry testified, the witness Hinrichs saw
himtalking to the other wi tnesses who had not yet testified.
Berry recognized Hinrichs and then said to the witness Price who
had not yet testified “...we shouldn’t be tal king about the
testinmony, so let’s go downstairs...” Later Price returned by
hi nsel f and was called as a w tness.

It may be that an investigation would have di scl osed no
wr ongdoi ng, but the referee denied the notion. The notion was
verified on this particular point so the referee should have
investigated the matter to determine if an inpropriety had

occurred.
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| ssue 7

THE REFEREE SHOULD HAVE GRANTED THE MOTI ON TO DI SM SS
FOR LACK OF PROSECUTI ON.

On Decenber 8, 1998 the Sixth Judicial Crcuit Gievance
Conmittee found probable cause in this grievance proceeding. The
conplaint was filed in the Suprenme Court on April 13, 2000. On
May 1, 2000 petitioner served a notion to dismss for failure to
promptly file the conplaint as required by Rule 3-7.4(1) and in
violation of Rule 1.420(e) of the Rules of Cvil Procedure. The
Rul es of Cvil Procedure are made applicable to grievance
pr oceedi ngs.

There is decisional authority that the delay must prejudice
t he respondent in a grievance matter, but that is in direct
conflict with Rule 1.420(e).

The Florida Bar offered no excuse, except the press of work,
for the failure to proceed pronptly. The conflicts in testinony
may be due largely to the length of the delay to petitioner’s

prej udi ce.
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CONCLUSI ON

We submt that the report of the referee should be reversed
or, inthe alternative, the punishnent recomrended shoul d be
reduced to a public reprimnd.

The undersigned certifies that a copy of the foregoing has
been furnished to Susan V. Bl oenendaal, The Florida Bar, Tanpa
Airport Marriott Hotel, Suite G 49, Tanpa, Florida 33607 and John
Ant hony Boggs, Division Director Lawer Regul ation, The Florida
Bar, 650 Apal achee Par kway, Tall ahassee, Florida 32399-2300 by
mai | on June 8, 2001.

The foregoing brief conplies with the font requirenent of
Rul e 9.210(a).

HENRY P. TRAW CK, P. A

By

Henry P. Traw ck, Jr

P. 0. Box 4009

Sarasota, Florida 34230

941 366- 0660

Fl a. Bar 0082069
Attorney for petitioner.
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