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ARGUMENT
| SSUE |

THE TRI AL COURT ERRED BY FAI LI NG TO
GRANT NELSON' S MOTI ON TO SUPPRESS
H S STATEMENTS AND ADM SSI ONS, AND
THE RESULTI NG EVI DENCE, BECAUSE H S
STATEMENTS WERE | NVCLUNTARY AND THUS
WERE NOT TRUSTWORTHY OR RELI ABLE.

Under si gned counsel relies on the Initial Brief of Appellant

as to this issue.



| SSUE 1|1
THE TRI AL COURT ERRED BY | NSTRUCTI NG
THE JURY ON AND FI NDI NG THAT NELSON
KI LLED THE VI CTIM TO AvO D A LAWUL
ARREST, BECAUSE THE EVI DENCE FAI LED
TO PROVE TH S AGGRAVATOR BEYOND A
REASONABLE DOUBT.
| f, as Appel |l ee asserts, Nelson killed the victimsolely or at
| east primarily, to elimnate her as a witness, why did he not kill
her at her apartnent? Had he done so, he woul d not have needed to
t ake her car and woul d not have ultinmately been found asleepinit.
Three out of four of the trial judge's reasons for finding this
factor were based on Nelson's abduction of the victim and his
taking her to a renote location to kill her. This fact actually
suggests that because the victimwas scream ng in her apartnent,
Nel son took her with himbecause he did not know what else to do.

This is, in fact, what his statenents to the police reveal ed.

Appel | ee asserts that we "selectively" pointed to Nelson's
adm ssion to | aw enforcenment that he was nmad at the world and "j ust
lost it."” (Brief of Appellee at 48) This was "sel ectively" chosen
because it was Nelson's first response to |aw enforcenent when
asked why he had commtted the crine, and was the only response
that was not influenced by what the officers suggested to him
Because he was just nmad at the world, he did not understand why he
had raped or killed the victim so adopted suggestions offered by
the officers. Wen O ficer Robinson first asked him why this

happened, however, Nelson told himthat he was just "mad at the



wor |l d; mad about his life." (21/2458-60) In other words, he was
confused, in general. This becones clearer when he goes to sleep
in the victims car, thus leading to his arrest.

The portions of Nel son's confessions to | aw enforcenent quoted
by Appellee (brief of Appellee at 50-52) show exactly how the
of ficers suggested to Nelson that he killed the victim so that she
woul d not identify him

Oficer: So you were worried about her call-
ing the police if you left?

Nel son: Yes.

Oficer: So you felt like she could identify
you then? Huh?

Nel son: Yes.
(21/2469) Later, the officer asked Nel son,

Oficer: Was it dark in the room when you
went in there?

Nel son: Yes.

Oficer: okay. Wll, how do you feel she got
a |l ook at your face and could identify you?

Nel son: (I naudi bl e)
Oficer: That's when you took her out there
t hough, right. So prior to that could she
identify you?
Nel son: Yes.
Oficer: Any howis that if it was dark?
Nel son: From the bathroomlight (Inaudible).
(21/2482) Even with this suggestive questioning, Nelson did not

say that this was the reason he killed Ms. Brace. Nelson was just



answering the officer's query as to how she could have seen his
face in the dark house. (21/2482-83)

The officers al so suggested to Nel son that he i ntended to kil
Ms. Brace at the orange grove where her car becane stuck in the
sand, and Nel son nerely agrees with them

Oficer: Now, where was this at when you got
stuck in the dirt?

Nel son: Frostproof (I naudible)

Oficer: Wre you going to kill her there?

Nel son: Yes.
(21/2484) At one point, Nelson told the officer that he killed the
victim because he got scared. (21/2488) Nel son told Sergeant
Robi nson that he first tried to choke the victimuntil she passed
out in the grove, so that he could | eave. (22/2614) This suggests
that he first intended to incapacitate and abandon her so that he
coul d get away. He may have vacill ated about what to do with her,
even after driving to Polk County. Nelson told the officers that
both he and Ms. Brace were scared when they wal ked into the grove.
Nel son's reacti on when he went with the officers to find the body,
shows clearly that he was horrified by what he had done.

It may seemas though the nost |ikely reason Nel son woul d have
killed the victimwas so that she would not identify him This was
t he apparent reasoning of |aw enforcenent when the officers were
questioni ng Nel son. W nust renenber, however, that Nel son was not
a normal rational person who reasoned like the |aw enforcenent

officers. He was of |limted intelligence, had Iimted education,



had been chronically seriously depressed since he was a child, and
suffered hallucinations at tines.

Thus, a consideration of the whole record shows that Nel son
did not know why he killed the victim As noted by Appellee (brief
of Appellee at 53), Nelson told Dr. Dee that he did not know why he
killed the victim?' (25/3101) Had he killed her solely or primari-
ly to avoid arrest for the crinme, he woul d have fol | owed t hrough by
di sposi ng of her car, rather than going to sleepinit not far from
his own honme, where he was di scovered by |aw enforcenent.

Appel I ee i ncorrectly argues that we did not preserve the i ssue
that the "avoid arrest"™ aggravating factor was unconstitutiona
because it failed to provided sufficient definition. Prior to
trial defense counsel filed a "Mdtion to Declare Section 921. 141
and/ or Section 921.141(5)(e), Florida Statutes and/or its Standard
I nstruction Unconstitutional Facially and as Applied and To Pre-
clude its Use at Bar." (2/278-80) Section 921.141(5)(e) provides
that "[t]he capital crime was commtted for the purpose of avoiding
or preventing a lawful arrest or effecting an escape fromcustody."
The notion all eges that the "avoi d arrest™ aggravati ng circunstance
is unconstitutionally vague and overbroad, and that it has been

applied in an inconsistent manner, repeating other aggravators, and

1

Appel | ee states that Dr. Dee "stated that appellant did
not nention hearing voices on the day of the killing (R3182)"
(Brief of Appellee at 53) Appellee neglects to nention, however,
that Nelson told Dr. Dee he was visually hallucinating on the day
he killed the victim (25/3182), and, on other occasions, he had
"command audi tory hal lucinations,” which were verified by jail
records. (25/3153-56)



thereby failing to genuinely narrow the class of death eligible
persons. (2/278-79)

The noti on was acconpani ed by a Menorandum of Law. (2/281-89)
Anong ot her things, Appellant argued in the nmenorandum that the
aggavator is applied arbitrarily. For exanple, this Court rejected

the trial court's application of the aggravator in Garron v. State,

528 So. 2d 354, 360 (Fla 1988), even though the victimwas on the
tel ephone calling the police when the defendant shot her, while
approving its application in other simlar cases. (2/284) Appel-
lant also pointed out, in the neno, that the "avoid arrest”
aggravator's application only to nmurders in which there is "very
strong"” evidence that the domnant or only notive was to avoid
arrest, nmeans that the crinme al so satisfies the requirenents of the
"col d, cal cul ated and preneditated" factor, resulting in unconsti -
tutional doubling.? (2/285)

At the charge conference on Decenber 20, 1999, defense counsel
renewed this notion, which had been previously denied, and the
trial judge relied on his previous ruling, thus again denying the
notion. (24/2854) Later, during charge conference, defense counsel
argued that the "avoid arrest” and "CCP' aggravators constituted
i mproper doubling. (24/2882) 1t is the defendant's alleged notive
-- killing the victimto elimnate her as a witness and thus avoid

arrest and inprisonnent, that makes the crinme cold, calcul ated and

2 At trial, defense counsel argued this point to the judge.
(24/2882) In fact, the judge first suggested that the "avoid
arrest” and the "CCP" aggravators m ght be "doubling. (24/2880)
Def ense counsel argued that, although the |aw allowed both
aggravators, he agreed with the judge. (24/2882)

6



preneditated. Wre the crine one of passion or sudden hostility,
it would not be cold, nor would it be cal cul at ed.
Atrial court's finding of an aggravator is reviewed under the

substanti al conpetent evidence standard. Mansfield v. State, 758

So. 2d 636 (Fla. 2000); Wllacy v. State, 696 So. 2d 693, 695 (Fl a.

1997). The State nust prove this and every aggravator beyond a
reasonabl e doubt. Such proof cannot be supplied by inference from
the circunstances unless the evidence is inconsistent wth any
reasonabl e hypot hesis other than the existence of the aggravating

circunstance. Geralds v. State, 601 So. 2d 1157, 1163-64 (Fla.

1982), after remand 674 So.2d 96 (Fla. 1996); Simons v. State, 419

So. 2d 316, 318 (Fla. 1982). Certainly, it may not be based on
specul ation. Hertz v. State, 26 Fla. L. Wekly S725 (Fla. Nov. 1,

2001).°% In this case, considering the bizarre circunstances of the
case, the defendant's nental condition (rmuch of which was never
really discovered or clarified), and the inconsistency of the

evi dence, * the State cannot prove beyond a reasonabl e doubt, that

® In Hertz, the defendant and a co-defendant had gone to
school with one of the victins whose famly had at one tine |ived
across the street fromdefendant Hertz. The defendants
specifically discussed | eaving no witnesses, and after nethodi-
cally executing the victins, destroyed their honme and bodi es by
fire to elimnate evidence and prevent arrest. The case at hand
is far different.

* A though Nelson told the officers that he took the victim
from her house because she was scream ng, he was scared, and did
not know what to do, the judge decided that he intended to kil
her when he took her fromthe house. (7/1076) |If this were so,
he woul d have had no reason to drive around for six hours before
killing the victim Thus, the fact that he took her to a renote
pl ace where he killed her does not show that Nelson conmtted the
crime to avoid arrest. He would have been nore |likely to have
avoi ded arrest had he killed her in her apartnment and |left her

7



Nel son killed Ms. Brace to avoid arrest. Thus, this aggravator

shoul d be stricken and the case remanded for resentencing.

car alone. Had he obliterated his fingerprints, he m ght never
have been suspected. Accordingly, we see no reason linking the
avoid arrest factor to taking the victimto a renote pl ace.

8



ISSUE I11
THE TRI AL COURT ERRED BY FI NDI NG
THAT THE HOM Cl DES WERE COW TTED I N
A COLD, CALCULATED AND PREMEDI TATED
MANNER W THOUT ANY PRETENSE OF MORAL
OR LEGAL JUSTI FI CATI ON.

Appel | ee asserts that Nelson's "decision to [kill the victim
cal l ed for considerable calculation as to how and where it should
be done." (Brief of Appellee at 57) |If this were so, why would he
have taken Ms. Brace fromher honme and driven around for six hours
only to take her to an orange grove where he got stuck in the sand;
then to another orange grove where he had no weapon to kill her.
|f, as he told police, he wal ked her into the orange grove, why did
he not take a weapon? Wy did he have to return to her car tw ce,
| ooking for something with which to kill her? Nelson's actions
exenplify a confused young man who was frightened and did not know
what to do. Dr. Dee probably did not talk with M cah Nel son about
his thoughts while driving around or commtting the crine because
Nel son did not know what he was t hi nki ng.

Nel son's actions at the first orange grove where he becane

stuck in the sand show nothing about his notives, plans or

feel i ngs. Al t hough Appellee asserted that Nelson was calm
"t hroughout the ordeal,"” the evidence showed that he was not calm
at all -- he was very nervous. Steve Weir, who pulled Nel son out

of the sand, thought the car did not "fit" this man who paced
seened very nervous, and would not |ook Weir in the eye. The man
took of f wi thout even thanking Weir for hel ping him (19/2086-96)

Thi s does not descri be soneone who was calm cool and coll ect ed.



Al t hough Appel | ee menti oned various tinmes that Nel son told the
officers he was going to kill the victim there, this was only
Nel son's agreenent to the officer's suggestion. (21/2484) (quoted
in brief of Appellee at 52) Nelson also told Sergeant Robi nson
that he first tried to choke the victimuntil she passed out in the
grove, so that he could | eave. (22/2614) He may have vacill ated

about what to do with her, even after driving to Pol k County and,

when she woul d not pass out, ended up killing her. This is just as
i kely as the conclusion that he planned to kill her and cal cul at ed
the killing. To determ ne whether a nurder is CCP, the focus is on

how the crinme was executed: advance procurenent of a weapon, |ack
of provocation, and killing carried out as a matter of course

Hertz, 26 Fla. L. Wekly S725; Rodriguez v. State, 753 So. 2d 29,

48 (Fla. 2000). Here, Nelson did not procure a weapon in advance
and the killing was not carried out as a matter of course. To the
contrary, he apparently drove around for hours not know ng what to
do. The provocation may have been the victims scream ng and,
|ater, her refusal to just pass out. Al though this may not be
rati onal provocation, the defendant was enotional, scared and
tired, and was not rational.

This murder was not carried out with "ruthless efficiency," as

in Jennings v. State, 718 So. 2d 144 (Fla 1998), as suggested by

Appel | ee (see brief of Appellee at 59); Nelson did not even take a
weapon al t hough he had six hours during which he could easily have
procured at |east a knife. He did not plan to use the fire

extingui sher or the tire iron because he did not take themw th him

10



when he wal ked the victiminto the grove. He only went back for
t hem when she would not easily pass out. This is easily distin-

gui shable fromFord v. State, 26 Fla. L. Wekly S602 (Fla. 2001),

cited by Appellee, at 61, where the defendant "executed" the
victine with a gun, axe and knife. Nor is this case simlar to

Connor v. State, 26 Fla. L. Wekly S579 (Fla. 2001), where the

defendant hid the victimwhile contenplating howto kill her; chose
a noi sel ess weapon; and was calm cool and collected while ren-
dering thoughtful and enigmatic responses to police. M cah Nel son
kept his head in his hand during nost of the interviews with police
and had tears in his eyes when they asked about the victim H's
usual response to their questioning was nerely "yes,"” or "inaudi-
ble." Al though he may have appeared calm he was certainly not
unenotional and, in fact, becane nore enotional as tinme went by.
By the tinme he showed the officers where to find the body, he was

shaki ng and crying.”

® Just before Nelson was transported to the Highl ands

County sheriff's office, the officers asked if he would help them
find Ms. Brace. He hung his head and started to cry agai n but

mai ntai ned that he didn't know. (4/498-99) At a later interview,
when Nel son spontaneously agreed to take themto the body, he was
crying. (4/526) Several tines Nelson appeared to be crying but
kept his head down so it was hard to tell. At this interview, he
seened sadder and nore enotional. (4/640-41) He |ooked up only
occasionally and briefly. (4/664-65) Wen they arrived at the
grove, he started shaking and crying and he pointed and said,
"She's down there |I'm not going down there. You' re not going to
make ne go down there are you?" He appeared scared. (4/530)
Because Nel son | ooked di straught and was crying, Detective Burke
put his hand on Nel son's shoulder and said, It's all right,

M ke." (4/650-51)

11



Finally, this case in no way resenbles Farina v. State, 26

Fla. L. Wekly S527 (Fla. 2001), where Taco Bell enployees were
"rounded up" and confined to a small area, and the perpetrators
di scussed their plan to kill the victins. Nel son did not wear
gl oves or a mask when he entered the victims hone because he did
not intend to conmt a crime until he saw an open w ndow and went
inside. M. did offer sone resistance, at |east at her hone, and
Nel son did not discuss "witness elimnation" wth anyone. As
previously discussed, his "statenment” to police that his notive to
"elimnate her as a witness,"” was only a "yes" response to their
suggestion, and was nmade only after his initial statenment that he
conmmtted the crinme because he was "mad at the world" and at his
situation. (See discussion in Issue Il, supra.) Moreover, Nelson
never said he confined Ms. Brace to the trunk of her car until he
"deci ded the best location to kill her to avoid detection.” Thi s
is nerely Appellee's speculation. (See brief of Appellee at 65)
Because this aggravator is based solely on specul ation, and
for the reasons set out in Appellant's Initial Brief, the Court
should strike this aggravator, as well as the "avoid arrest”

aggravator, and remand for resentencing.

12



| SSUE |V
THE TRI AL COURT ERRED BY FAI LI NG TO
CONSI DER AND WEI GH SEVERAL UNREBUT-
TED M Tl GATI NG Cl RCUMSTANCES THAT
WERE CLEARLY ESTABLI SHED.

As noted by Appellee, even uncontroverted evidence can be
di sbelieved and rejected by the trial court when in the form of
opinion testinony. (Brief of Appellee at 68-69)(citing Walls v.
State, 641 So. 2d 381, 390-391 (Fla. 1994). The court may only
rej ect such evidence, however, if the record contains conpetent,
substantial evidence to support his rejection. 1In this case, Dr.
Henry Dee's unrebutted testinony that Nelson suffered fromchronic
| ong-termdepressi on, hallucinati ons and brai n damage was supported
by two psychiatrists. The State presented no evi dence to rebut Dr.
Dee' s concl usi ons. Yet the trial judge relied on testinony by
Nel son's friends and famly, who had no nental health training and
probably a m ni num of education, that Nel son acted "normal" at the
time of the nurder, to reject the psychiatric findings.

A factor is mtigating under the facts in the case if it is
shown to be mtigating by the greater weight of the evidence. See
Canpbel |, 571 So. 2d 415, 419 (Fla. 1991) ("The court nust find as
a mtigating circunstance each proposed factor that is mtigating
i n nature and has been reasonably established by the greater wei ght
of the evidence." (footnote onitted)). Surely, the unrebutted
opi nions of a psychol ogist and two psychiatrists establish that
Nel son suffered fromnental and enotional illness, contrasted with

the testinony of famly and friends who thought he was nornal

13



In Canpbel |l v. State, 571 So. 2d 415, 419-20 (Fla. 1990), this

Court established standards of review for mtigating circunstances
which were as foll ows: 1) Whether a particular circunstance is
truly mtigating in nature is a question of |law and subject to de
novo review by this Court; (2) Whether a mtigating circunstance
has been established by the evidence in a given case is a question
of fact and subject to the conpetent substanti al evi dence standard;
and (3) The weight assigned to a mtigating circunstance is within
the trial court's discretion and subject to the abuse of discretion
st andar d.

In Trease v. State, 768 So. 2d 1050 (Fla. 000), the Court

modi fi ed the Canpbel|® standard in one respect:

We hereby recede from our opinion in Canpbell to the
extent it disallows trial courts fromaccordi ng no wei ght
toamtigating factor and recogni ze that there are cir-
cunstances where a mtigating circunstance may be found
to be supported by the record, but given no weight. The
United States Suprenme Court has held that a sentencing
jury or judge may not preclude fromconsidering any evi-
dence regarding a mtigating circunstance that is
proffered by a defendant in order to receive a sentence
| ess than death. Nevertheless, these cases do not
preclude the sentencer from according the mtigating
factor no weight. W therefore recognize that while a
proffered mtigating factor may be technically rel evant
and nust be considered by the sentencer because it is
generally recognized as a mtigating circunstance, the
sentencer may determne in the particular case at hand
that it is entitled to no weight for additional reasons
or circunstances unique to that case. For exanple, while
being a drug addict nay be considered a mtigating cir-
cunst ance, that the defendant was a drug addict twenty
years before the crinme for which he or she was convicted
may be sufficient reason to entitle the factor to no
wei ght .

® Canpbell v. State, 571 So. 2d 415, 419-20 (Fla. 1990).

14



Trease, 768 So. 2d at 1055 (citations omtted). The Canpbell
standard thus remains the authoritative criterionin this area, as

nodified by Trease. Ford v. State, 26 Fla. L. Wekly S602, 605

(Fla. Sept 13, 2001).°

Al t hough Dr. Dee observed that depression would be normal for
sonmeone facing first-degree nurder charges, as asserted by Appel | ee
(see brief of Appellee at 70), he al so determined fromjail records
that Nelson's attenpt at suicide was genuine. He believed that
Nel son's suicide attenpt resulted from a conbination of acute
depressi on because of his guilt for what he had done and extrene
depression about the situation he was in. In other words, a
conmbination of intense renorse and depression over what could
possi bly happen to him (25/3031-32) Appellee nor the trial judge
can point to any evidence showi ng that Nelson did not feel guilt

and depression after and because of the crine he had comm tted.

" In Ford, Justice Pariente, joined by Justice Anstead,

expressed her concern that the majority's explanation of hol dings
in Canpbell and Trease may unintentionally lead to trial judges
rejecting mtigating evidence established by a preponderance of
the evidence by assigning it no weight and thus result in dispar-
ity in the way trial judges evaluated mtigating circunstance.
Thus, she questioned the wi sdom of having receded fromthe clear
di ctates of Canpbell, as to how to evaluate mtigating evidence.
See Lockett v. Chio, 438 U S. 586, 604 (1978) ("if a court in a
capital case fails to weigh "aspects of the defendant's character
and record and ... circunstances of the offense proffered in
mtigation," there is a "risk that the death penalty wll be
inposed in spite of factors which may call for a | ess severe
penalty."); see also Eddings v. Cklahoma, 455 U.S. 104, 112-13
(1982) (sentencer may determ ne weight to be given rel evant
mtigating evidence, but may not give it no wei ght by excluding
such evidence fromits consideration).

15



Appel l ant contends that, unlike cases in which this Court
remanded because the trial court did not consider the nental
mtigation even as non-statutory mtigation, the trial judge did
find nonstatutory mtigation. This is msleading. Although the
trial judge wote paragraphs in his sentencing order as to each
mtigator suggested by the defense, his findings were nerely

rhetoric. He did not really find or consider any nental mitigation

at all, and he accorded what really constituted two statutory
mtigators, "little weight." (See paragraphs quoted by Appellee,
brief at 70)

In paragraph 6 of his sentencing order, the trial court
al | egedly considered that "Any nental illness of the Defendant may
have been controlled by nmedication.”™ (7/1079) |In his paragraph,
he noted that Dr. Dee was of the opinion that Nelson had brain
damage but did not suggest that nedication would cure or alter that
condi tion. He then noted that he had rejected Dr. Dee's theory
that Nelson had an inpul se disorder caused by brain damage. He
noted that Dr. Dee did say that Nel son had been given nedication
for depression while in jail, had attenpted suicide, and heard

voi ces. ® He closed by finding "this mtigating circunstance”

® The trial court failed to recall that Dr. Ashby, the
jail psychiatrist, testified prior to trial that Mcah Nel son had
been on two kinds of nedication. Dr. Ashby treated Nelson for a
schi zo-effective disorder -- both a nobod and a psychotic disor-
der. He said Nelson had intermttent episodes of depression and
auditory hallucinations. He first treated Nel son with Mellari
(100 ng twice daily) which is an antipsychotic nedication used to
stop auditory hallucinations. At the time of trial, Nelson was
taking a drug called Impramne (250 ng twice daily) for depres-
sion, which also is used to treat auditory hallucinations which
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reasonabl e established and according it "little weight." \Wat he
found reasonable established it wunclear because he had just
rejected Dr. Dee's findings of nental illness. Apparently, he
found and gave little weight to the fact that Nelson received
nmedi cation for depression in jail, which has nothing to do with
whet her he suffered from nental or enotional illness when he
conmtted the crime, or whether he suffered depression prior to
being in jail.

Paragraph 13 of his sentencing order is the sane. The judge
erroneously states that "[t] here was no expert testinony suggesting
t hat hi s depression and suicide attenpt were related to his conduct
as opposed to the fact that he is charged with nurder and is in-
carcerated.” (7/1081) As we just related, Dr. Dee said clearly
that his suicide attenpt was caused by a conbination of guilt for
what he had done and his situation. (25/3031-32) The trial court
obvi ously overl ooked this part of Dr. Dee's testinony. Accordingly,

the "little weight" the judge accorded this factor was apparently

result fromdepression. The drug hel ped Nel son and contri but ed
to his conpetency to stand trial. Dr. Ashby said that Nel son had
a neurochem cal inbalance which is indeed a nental condition.
(15/1438-47)

In footnote 8, brief of Appellee at 71, Appellee notes that the
trial court "obviously" considered and gave weight to Dr. Dee and
Dr. Ashby's testinony "to find the depression nedication factor."
In other words, the trial court believed the fact that Nel son was
on nedication for depression while in jail. Appellee notes that
Dr. Ashby testified that he was treating Nelson for a nood dis-
order, but fails to nmention his other testinony, set out above,
concerning the antipsychotic nedication and the hall ucinations.
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based on the sanme circunstance as noted in paragraph 6 -- that
Nel son tried to attenpt suicide and was depressed while in jail.
The trial court's final paragraph arguably alluding to a
ment al probl em (paragraph 20) concerns the fact that Nel son never
received treatnent for his nental or enotional problens. The judge
di d not discuss the fact that, throughout his chil dhood, Nel son had
problens with depression, as diagnosed twice by Dr. Krenper (at
ages 11 and 16), hallucinations, also noted by Dr. Krenper, and
trouble in school at age 8, which the school systemwas unable to
di agnose, and for which he received no treatment.® After his
i ncestual sexual experience at age 11, he went to a counsel or tw ce

° Rather than di scuss-

before his aunt took hi mout of counseling.®
ing this proposed mtigator, as to which the trial court heard
testinmony, the judge sinply noted that Nel son was on anti depressive

medi cation "currently,"” and gave that "little weight."

® School records showed that Mcah was retained in
ki ndergarten and third grade, and repeated those grades. He
received admni strative or social pronotions in first and second
grade. (25/3163) M cah was tested by the school psychol ogi st at
age 8 because he was not nmaking normal progress in school.
Al t hough the school never found an adequate reason for Mcah's
probl ens, Dr. Dee suspected it was M cah's brain danage and
menory probl ems, which would have been hard to di agnose at age 8.
(25/ 3135- 38)

“ Hs aunt terminated Mcah's counseling after the second
session, asserting that the children did not need counseling.
Dr. Dee noted that Mcah was di agnosed at that tine as suffering
from depression, characterized as adjustnment disorder with
depressed nmood. M cah was | ater evaluated by Dr. Krenper, a
psychol ogi st, when he was about 16, and was agai n di agnosed with
depression. (25/3136-38) Each time Mcah was seen by a nental
heal th expert, he was seen as depressed.
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Thus, his third alleged nonstatutory nental mtigator was
based solely on the fact that Nel son was receiving nedi cati on while
injail, which was nore or | ess the same thing he considered in the
ot her two paragraphs. In fact, in paragraph 20, he specifically
did not find the mtigator proposed by the defense and yet he
purported to give it "little weight."

Appel lee references Dr. Dee's testinony that "records
characterized [ Nel son] diagnostically as "adjustnment disorder with
depressed nood." (Brief of Appellee at 72) This reference was to
t he one record made by the "counsel or” of unknown variety, who saw
Nel son twi ce after his incestual experience at age 11. (25/3137) At
that tinme, although Nelson's 13-year-old sister and his seven-year-
ol d nephew had gonorrhea, the sheriff's departnent never foll owed
t hrough to find out where these children m ght have acquired it, or
what sort of sexual activity to which they may have been exposed.

Appel | ee al so asserts, incorrectly, that Dr. Dee's inpression
of [Nelson's |lack of supervision or neglect] was not confirnmed by
anybody other than Nelson hinself. The fact that Nelson, at age
11, was left at hone alone with his 13-year-old sister and his 7-
year-ol d nephew, and that these children were having sexual rela-
tions with each other and sonmeone who had gonorrhea clearly shows
a lack of supervision. |In fact, the older brother, John Eil and,
who testified that the children were well supervised by the ol der
brothers, was the one who |eft the pornographic video in the VCR
where the children found it, and may well have been the one who

gave themgonorrhea. He was 20 years old and living at hone at the
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time. The fact that Nelson's aunt, sister and cousins felt that
M cah was treated the sane as the other children does not nean t hat
he did not feel as though he did not bel ong anywhere.

Appel l ee alleges that any error here would be harmless is
unavai ling. Mental health mtigationis the nost inportant formof

mtigation and carries great weight. See e.g., Santos v. State, 591

So. 2d 160 (Fla. 1991) |If neither the "avoid arrest” nor the "CCP"
aggravat or were applicable, this wuld | eave only four aggravators,
two of which are found in many cases (conmtted during a fel ony and
on felony probation). The judge gave little or no weight to the
si xth aggravator -- the victinm s vulnerability, due to a paucity of
case | aw for guidance. Although HACis a weighty aggravator, even
hei nous nmurders do not always result in a death sentence, especi al -
'y when there is nmental mtigation

Appel l ee agreed with the trial judge that Nelson's brain
damage was not supported by objective evidence such as nedica
testing -- a CT scan or an MRI. Dr. Dee testified that the results
of his tests were not in question. The neuropsychol ogical tests he
performed substanti ated that Nel son suffered brain damage. People
with cerebral danmage are very inpulsive and don't think things
t hrough. They do things that do not nmake sense. Dr. Dee testi-
fied that this was not controversial. Mich research verified these
findings. (25/3198-99, 3201) Dr. Dee's other findings were con-

sistent with this diagnosis. (25/3199) Mreover, nedical tests do

" For exanple, Mcah Nelson went to sleep in the victins

car, parked along a road not too far fromwhere he |ived.
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not al ways show brain damage and are not necessarily the best way
to determ ne brain danmage. Al though brain danage does not al ways
affect the structural integrity of the brain tissue, as neasured in
an MR, brain functioning may be altered.

In Brown v. State, 755 So. 2d 616 (Fla. 2000), this Court

affirmed the trial court's denial of Brown's notion for post-
conviction relief based upon, anong other things, trial counsel's
failure to sufficiently investigate Brown's background in prepara-
tion for penalty phase. At the original trial, Dr. Robert Berl and,
a clinical psychologist, and Dr. Walter Afield, a psychiatrist,
were appointed to evaluate Brown's nental status. Dr. Berl and
adm ni st ered several standardi zed psychol ogi cal tests, including an
intelligence test, upon which both he and Dr. Afield relied, in
reaching their conclusions concerning Brown's nental health
probl ems. Both doctors testified that Brown suffered fromorganic
brai n damage and was psychotic. Both noted his marginal intelli-
gence. 755 So. 2d at 631-32.
At the evidentiary hearing, defense counsel testified that

"Dr. Berland, the nost thoroughly prepared forensic psychol ogi st he
knew, did not indicate the need for further data in order to render
his opinion of Brown's nental status."” Thus, he did not request
further neurological testing to confirmorganic brain damage. 755
So. 2d at 632. Dr. Berland testified that

he did not recommend a CAT scan for Brown

because this neurological test was inprecise

in measuring organic brain damage and, if the

test showed no brain damage, that result could
be used against Brown at trial.
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755 So. 2d at 632 n.13. At the evidentiary hearing, Dr. Henry Dee,
who testified in the case at hand, testified that he had exam ned
Brown and his concl usi on was consi stent with the opinions of Drs.
Berl and and Afield, that Brown suffered organic brain syndrone and
a |l ong-standing maj or enotional disturbance manifested as schizo-
phreni a. Several other nental health authorities testified at the
hearing, after which this Court found that trial counsel had not
been i neffective in investigating Brown's background, and affirned
the trial court's denial of the notion for post-conviction relief.
755 So. 2d 634- 36.

In Rogers v. State, 783 So. 2d 980 (Fla. 2001), this Court

affirmed the trial court's denial of Rogers' request for a PET scan
because t he psychol ogi sts, Dr. Maher and Dr. Berl and, had perforned
witten tests and ot herw se eval uated Rogers and found himto have
brai n damage, and nedi cal records showed t hat he had been nedi cat ed
for seizures at one tinme. Thus, the trial court did not believe
further testing was necessary. Appellee suggests that because an
EEG CT scan, MRl or a PET scan m ght have shown i nproper function-
ing of the brain, the trial court was justified in rejecting Dr.
Dee's testinony that Nel son had brain danage. This is contrary to
the mpjority finding in Rogers, as well as the reasoning set out in
t he dissents. See dissents in Rogers Even if an MRl had been
done and had shown no brain damage, this would not rule out brain

damage. See Rogers; Brown.

Appel lee alleges that there was little in the record to

indicate renorse. (Brief of Appellee at 80) In addition to Dr.
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Dee's testinony concerning Nelson's guilt which in part caused his
attenpted suicide, the entire suppression hearing and officers’
testi mony showed Nel son's renorse. Perhaps he did not describe the
actual crinme to Dr. Dee because he was so horrified by what he had
done that he did not want to even think about it. This may have
been why he never admtted to the sexual battery.

When O ficer Robinson told Nelson that he needed to tell the
truth about what happened, and that M. Brace's famly would
appreciate his helping them Nelson had tears in his eyes and
appeared to be enotionally upset. He put his head in his hands.
Robi nson put his hand on Nelson's back and told himthat it would
be ok -- just to tell themwhere the victimwas. (21/2452-53)

When Nel son was transported to the Hi ghl ands County sheriff's
office prior to his departure, they asked himif he would hel p them
find Ms. Brace. He hung his head and started to cry again but
mai ntai ned that he didn't know. (4/498-99) Wen Nel son agreed to
ride with themto show them where she was, he was crying. (4/456
21/ 2453- 54)

As they were walking along the grove area, Nelson started
shaki ng. Robinson testified that Nel son was extrenely enotionally
upset and crying. 21/2454-56) Detective Burke was able to see
Nel son's face and could see tears on his face; he appeared to be
frightened. He asked, "you are not going to nake ne go down there,
are you?" (22/2634) Robinson told Nelson they would not make him
gowith them Nelson was physically shaking and crying. (4/530-31;
21/ 2454-56; 22/2620-21) \When Nel son | ooked di straught at orange
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grove, and was crying, Burke put his hand on Nel son's shoul der and
said, It's all right, Mke." (4/650-51)
| SSUE V
A SENTENCE OF DEATH IN THIS CASE | S
DI SPROPORTI ONATE WHEN COVPARED TO
OTHER CAPI TAL CASES IN WH CH THE
DEFENDANT WAS MENTALLY DI STURBED.
As noted by Appellee, Proportionality reviewis not sinply a

conpari son between the nunber of aggravating and mtigating

circunstances. Terry v. State, 668 So. 2d 688, 965 (Fla. 1996).
Nevertheless, it is hard not to consider nunbers in determning
weight. It may be noted that, in conparing other cases to this
one, Appellee cited the nunber of aggravating circunstances. (See
brief of Appellee at 92). Indeed, undersigned counsel has often
done the sanme. Wth the nunber of aggravating factors that are set
out in the statutes, it no longer difficult to find cases with six
aggravators. (See exanples Appellee cited in brief). Wile new
aggravators such as the "vulnerability" aggravator are added, new
mtigators don't seemto be added. Statutory mitigating circum
stances include the following: no prior crimnal history, extrene
mental di sturbance, participation of the victim mnor role,
extreme duress, inpaired capacity, and age. See § 921. 141(6)(a-qg),
Fla. Stat. (1997). Thus, even if all of the mtigators were
est abl i shed, there woul d be only seven. Additionally, "any aspect
of a defendant's character or record and any of the circunstance of
the offense' that reasonably may serve as a basis for inposing a
sentence | ess than death" nmay serve as a nonstatutory aggravator.

See Canpbell, 571 So. 2d at 419 n. 4. Nevert hel ess, statutory
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mtigators which are enunerated seemto carry nore weight. Inthis
case, defense counsel chose not to list any statutory nmental mti -
gators for the jury, but to call themall nonstatutory mtigators
so that the jurors would not use a counting process. (24/2917-24)

Al though the trial court purported to weigh the aggravating
factors and mtigating factors, it may be noted that he gave five
out of six aggravating factors "great weight" and al nost all of the
mtigation "little weight."” This suggests perhaps an unconsci ous
prej udgnent based upon t he sentence he was about the render. Three
of the twelve jurors voted for life, showing that at |east three
all egedly reasonable people believed sonme of the mtigation
deserved nore than "little weight."

Appel lant did not intend to "gratuitously insult” the jury, as
Appel | ee suggests (brief at 95), nor the trial judge, by suggesting
raci al bias based on the race of the defendant and victim Actu-
ally, this was not an original thought by undersigned counsel, and
was even suggested by defense counsel. (6/886) Unconscious racial
bi as has been shown by a nunber of studies.

In Foster v. State, 614 So. 2d 455 (Fla. 1992), Foster

chal l enged the trial court's refusal to allow hi mto show that the
use of the death penalty in Bay County was racially discrimnatory.

Rel yi ng on Mcd eskey v. Kenp, 481 U.S. 279 (1987), this Court found

that Foster nust show that the prosecutor acted wth purposefu
discrimnation in seeking the death penalty in his case, despite
studi es showing that a disparity between inposition of the death

penalty based upon the race of the victim and the race of the
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def endant (defendants charged with killing white victins nore often
received the death penalty). 614 So. 2d at 463.

In a dissent, joined by Justices Shaw and Kogan, Justice
Bar kett disagreed with the majority decision because it set a
standard that required a show ng of sonething that was inpossible
to show purposeful discrimnation. Justice Barkett quoted Justice

Marshall, from his concurring opinion in Batson v. Kentucky, 476

US 79, 93-96 (1986), as follows:

A prosecutor's own consci ous Or unconscious
racismnmay |lead himeasily to the conclusion
that a prospective black juror is '"sullen,' or
‘distant,' a characterization that would not
have cone to his mnd if a white juror had
acted identically. A judge' s own conscious or
unconsci ous racismmy | ead himto accept such
an explanation as well support ed.

614 So. 2d at 465 (Barkett, J., dissenting) (quoting from Batson,
476 U.S. at 106, Marshall, J. concurring). Justice Barkett noted
further that

studi es of unconscious raci sm have shown t hat
the perpetrator does not feel particularly
punitive toward mnorities; rather, he or she
wants to remain distant and is less likely to
feel enpathy because of the distance. Sheri
Lynn Johnson, Comrent, Unconsci ous Raci sm and
the Crimnal Law, 73 Cornell L. Rev. 1016

1020 n. 27 (1988). Wile society has largely
rejected blatant stereotypes and overt dis-
crimnation, nore subtle forns of racism are
i ncreasing: "Aburgeoning literature docunents
the rise of the 'average' racist, a person
whose anbi val ent racial attitudes |ead himor
her to deny his or her prejudice and express
it indirectly, covertly, and often uncon-
sciously." Id. at 1027-28 (footnotes omtted).

Justice Barkett concluded, in proposing a standard for Florida to

evaluated statistical evidence of discrimnation, that "[a]s
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inportant as it is to ensure a jury selection process free from
racial discrimnation, it is infinitely nore inportant to ensure
that the State is not inposing the ultimte penalty of death in a
racially discrimnatory manner. 614 So. 2d at 466 (Barkett, J.,

di ssenting, joined by Shaw, J. & Kogan J.). (See al so Robinson v.

State, 773 So. 2d 1, 4 (Fla. 2000) (follow ng Foster).

Thus, it is not in undersigned counsel's imagination that
unconsci ous di scrimnation exists, nor is it our purpose to accuse
the trial court or jurors of discrimnation. This is but one of a
nunber of reasons, set out in our Initial Brief, why this Court
should find that the "avoid arrest” and "CCP" aggravators were not
established; that the trial court should have found and given
substantial weight to the nental mtigators, and why this Court
should reverse and remand for a life sentence or, alternatively a

new penalty phase tri al
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