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will denote tile Lr-anscript  _ "PB" will denokc petitioner's brief on

the merits and "RB" will denote rcspondenl_'s  brief on the merits.

CERTIFICATION OF TYPE FACE

PeLiLioncr  certifies that the instant hr-ie1  has been

prc-par-cd  with 12 point Courier NCW type, ;3.  font that is not

spa[:rcd  proportionately.



STATEMENT O-l--~-HE CASE AND FACCS

is brief or1



ARGUMENT

POINT I

AS A MATTER OF LAW, THE FACTS AFFIRKATIVELY  PROVEN BY THE
STATE DO NOT SUPPORT THE CHARGED OFFENSE OF ROBBERY WITH
A FIREARM; CONVICTING PETITIONER OF THIS OFFENSE
CONSTITUTES FUNDAMENTAL ERROR.

8) _ ;I;cci  Tr-cede]. v.,. SL.at:c, 'I62 So.2d 392, 399 (Fla.  1985) ; C:ri.ffin

v. state, 705 So.2d !:)'I?., 574 (Fla.  4t11 IICA  1398) ; K.A.N. y.- SLaL.e,

582 So. 2d "I, !:,!I (Fla.  l"t L)(.:A  1.931);  Brown v. Si;..;j_tx,  65% kh.zd

877, 881 (Fla. !;th  IICA 1995) ; Wi 1 l.iarns  v. State, SlG so . 2 d 9 7 ;

(Fld. !+ 13CA  1987).

br-i ef on the merits, the holdirlg announced in these case:;  is

inapplicable  in the instant case (PE '1) .

it. i 5 110t a taking by for-c:e  or putting in fear. 5:e-g Harris v,
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stat.c, S89 SC). 2d 1006  (Fla. 4'-"  IXA 1991) (discussed in petitioner's

brief on the mer-its) . The taking is simply theft:, not r-obbery.

However, in Jones,  ;;upra  and subsequently  in Pariqbur>>,,  supYa, this

Court held that if force or violence_ render:; the vi.ctirn unaware of

the taking, the robbery statute is satisfied. Jones, supra at 34 3-

3 5 0 ; Panqbur-1-1  , supra at 1186-1187. In Jones and Panqburn, the

victims W~TF: violently murdc-r:ed. In both case:;,  the vic:tirns wcrct

prior to the I.aking. Extreme: violence, not merely the Lhrcat of

harm rendered them unawar~‘c:  of the taking

In th i s case, Linda Ward was not- in any way aware t:hat licr

this ca:;e no pliysi,c:al  Lorcct  wa:; exertctd on War-d. 1 A:; petitione?-

argued ir-1 his bri.ef  on the merit::;, the fact  that she was put i.n

fear i :; insuL‘fic:ient to support a robbery conviction when she: did

(F1.a. 3t3  DCA L 9 8 9 ) _ ~ecausc these facLs  do not support peLitioner's

robbery convi ction, Lhc conviction must be reversed

' Ward and Knott said petitioner  thr-eatcnetl  Lo shoot,
but as Ward Lestified, she never saw a gun and &she did
not hear much at the time because the alarm was going
off (T 163, 176).



BECAUSE PREMISES WERE OPEN TO THE PUBLIC AT THE TIME
PETITIONER ENTERED, STATE CAN NOT SUSTAIN PETITIONER'S
BURGLARY CONVICTION; ABSENT AFFIRMATIVE NOTICE THAT
ACCESS IS RESTRICTED, CONTIGUOUS AREAS SHOULD BE
CONSIDERED PART OF THE PREMISES OPEN TO THE PUBLIC.

Although I-cspn~ident  repcntedly  asserts that petitioner opened

:.;t.ore  , this  was not the evidence at trial. No one testified Lhat

pet i ti.oner  opened a cl.o:;ed door. Rather in describing the backroom,

the cler-k  R<..chard  KnotL cxpl.ained,  "it has a door there, you havcl

between tile store t-hat leads back into LI-lcre.  ” (T 173) _ '.t'he:;e were

establish that it was closed at the time or that petitioner  opened

it . Nevertheless, resporidenL  assumes as fact that. petitioner opened

the door and relies on thi.s to support the state's argument that

this  3rF3a was not wrjthin the premi.se:;  open to the public (KY3  lo--

11).

However, cvcn if petitioner opened a closed door tc enter Lhe

room, thic; L'act would noI:  suppovt a burglary conv‘icti on. It is

undisputed the star-e  was open to t41e public at the time petitioner

went into the backroom. This room, which Ward said was lccated at

4



indication access was re:;trictcd  (T 179). Even if the scope of

premi:;e:; for purposes of s 810.02 Fla. Stat. (1999) does not

enc:ompnss  the entire buildi.ng, a closed door- inside a convenience

s t o r e  dots not nece:;:;arily  signify that an area is restricked. For

example! restroom:; have closed dmrs.  Despite respondent's emphasis

st.ore  was open to th.e public at the time.

Petitioner does noL dispute that the room ~~3:; used as an

how Lhis room was u:;ed because the s:lrorc  ~3:;  open to the public:

defc!ats the r-ati.onale  and thi.:; Court' s holding in Mi Iler v. .State,

To r-csol ve c:orifliCts in the app1.i c:ation 0 f the bu~‘qlt3.ry

statute, Miller announced  a bright-line TLLIC: i.f the premises WEX-e

open to the pub1i.c at Lhclt time, t:his is a czornplcte  defense L.o

burglar-y. Id. at 95'/. It is czlear  from the Court's anal.ysi:;  in

pliller‘ Lhat:  cvcn if Some arcas of a store are generally restr-icted

to employee:;, such as space behind the cash register, this does not

'Kitl-lough  respondent says this room was used for a
separate: business, acc:ording  to Knotts' testimony, bhe
buildinq  was designed so that the room could hold ~3
:;epar-ate  business, but it was actually used as a break
room for Shell station employee:;  and as an office ('1'
1GG; RB 10).
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change the analysis or change the fact  that  the premises, i _ e . the

store, i:; open to the public. In Millg?,  there was testimony aL

trial that the defendant  took money from the store's register ami

Lht hi:; fingerprint  was iound  ~31-1  the cash tray. u. at 356.

Aithough the public doe:: not have consent Lo qo behind Lhe

c: a shit->  r ' s-- cmmler or to reach i.nto the register, t li i. s Cc1ur t

~everscd  Mi 1 l.er-' s burqldry  c:oriviction  because it was clear the

sLorc w a s open for busirless a t. the t i.me 01 the r-obbery _

Acc:or-dingly,  for purpose:; 01 8810 _ 02, when a store is open to Lhe

.p ub 1. ri. c! , i t s h o u l d make no di.ffer-erlce  for example, whether t3.

defendalL.  r-cache:; intro a cash r-eyistcr, 'riumrmycs  through a storage

closet, or opens a door- and drakes  F;omeLhing  fr-orn a c:l.o:;ed room

wit1li.n. the store _ A3.though  thfc defendarlt may he guilty of robbery

or theft, lie is not guilLy of bur-y.Lary  k,ecause the star-e  w a s  o p e n

t o  t h e  p u b l i c :  a t  t h e  Lirnc:.

In this case, rc:spondenL  c:ontends Lhc issue is not preserved

because it was not argued as an affirmative defense at trial.

Although thi.s Courl:  has charactcri,zed  the "open to the public:"

portion of' thrz burglar-y statute as an affi.rmative  defen:;e, this is

noI. an Clffirmative  defense in I.hc typical sense _ Miller, s11pri3.  at

3'7. 'L'llp. state  ' .s cvidenc:e agaj.nst, a del-cndant  will cstnbli:;h  the

natur-e 0L Lhc~ prcmi,se:; enter-ed and at that  point, there is nothing

further for- khe defense to present in order to prove the prerniscs

were (3pc11 to the public. ‘Tn this case, as in Miller, tL11 is burden
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was met even though the defense was not argued at trial, because it

is c:lear  fsom the record the sLorc was open to the public at: the

time. In Miller the "open  to the public" affirmatj.ve  defense was

not even argued to this Court on appeal.. Miller, supra at 957.

Nevcrthe Less, based on the Court's independent review of the record

and the state's concession that the store was open, the Court

~-ever-sed  the burglary conviction. B. In addition, just as it was

u~~nccessary  in Mi.1 1 e:z- and in State v. Butler, 7.35 So.2d 'I81 (Fla.

1999) to prove that the defendant:; had consent to go behind the

cashier-' s counter-, in t. h i. :; case, i-t. is likewise unnecessary Lo

prove that peLitic)ner  had actual co~~sent to c:nte:r-  Lhc~t room.

Finally, be:cause Lhc store was open arid Li1i.a  is a coIllpl~te  dc1cnsc

to burgl.ary, pekitioner s convj.ction  constitutes fundarnent~31  error-,

which can be raised for- the first time on appeal. See Griffin, 705

So.2d at 574; Trocdel., 462 So.%d at 399; K.A.N., 58% So.2d at 59;

Hr-C)wrl,  6.52 So.2d at: 88.1; a-lliams, !:)I6 So.2d 9'7.

Although thi.s Court intended Miller to clarify the burglary

statute, conflict will remain urltil  the Court. interprets the scope

of "the premises." rf the Court decides not to treat the premises

a:; the entire structure, at the very least, the Court should hold

that. "the premises" encompasses contiguous areas where there is no

explicit or express notice that access is restricted. Subdividi  I-11~

the premises based on actual consent to enter a particular portion

ignores the clear holding in Miller, encourages factual disputes,



and  necessari.ly  requires ca:;e by c!ase, hair,.spl.ittiny  analysis

beyond simply determining wlieLhc!r a store was open to Lhc public at

the time. For- these reas0ns , this Court should reverse petitioner's

burglary  convriclzion.



extent_  these issues remain undecided, peLitioner  will rely on the

POINT III_

THE TRIAL COURT ERRED IN SENTENCING APPELLANT UNDER THE
PRISON RELEASEE REOFFENDER (PRR) ACT BECAUSE THE ACT IS
UNCONSTITUTIONAL.

This Court'  s recent decision in State v. -cottcm  and Woods v.

&3utP_,  25 k'l a . TA. ~WcY2lC1 y S463 (h'la.  June 15, 2000)rejcc:ts

cc)nstitutiorml c:hal. I.enqes b a s e d  o n separat i.on of power-s, the

due proc!css _ The Court. ’ s decision did noL expressly  address

rec;IrricIr.ion on the right to plea bargai.n, and the void for

judicial discretion  wi.th r-espcc:t to the Victim's KiqhLs Ac:t.  'IO the

argument:; in his brief on the tncrits.
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WHEREFORE, petitioner rcspectfu1l.y  requests the Courl:  cxerc!ise

Its discreti.on  to review the dctc:i:;ion  and resolvfz the issues

Respectfully Suhmilztd,

RICHARD L. JOHANDEY
Public D~f(?~~de:r-

1 !;th  ,Judic!ial  Circ!ui.t.  <If Florida

CEPTIFICATE  OF SERVICE


