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INTRODUCTION

Respondent, SHI RLEY LIND, will use the sanme nethod of
identification as used by Petitioner, CORPORATE SECURI TI ES GROUP
I NC.

STATEMENT OF THE CASE AND OF THE FACTS

Respondent, SHI RLEY LIND, accepts the Statenent of the Case
and of the Facts as stated by Petitioner, CORPORATE SECURI Tl ES
GROUP, INC., wth the follow ng and brief exceptions.

Petitioner states, on page 2, that the NASD rule, 10304,
requires that an action be brought within six (6) years. The
rule states within six years of the occurrence or event.
Petitioner then goes on to state that the trial court ruled that

she may proceed with her clains in court. The order, however,
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only determnes arbitrability.

SUMMARY OF THE ARGUMENT

This case concerns the initial eligibility for arbitration
under NASD Rul e 10304. Issues concerning eligibility for
arbitration are to be decided by courts absent a clear and
unm stakable intent to arbitrate that issue. Because the
agreenent between the parties does not clearly and unanbi guously
express any such agreenent, the trial court correctly denied
Petitioner’s Motion to Conpel Arbitration and the Fourth District
Court of Appeal correctly affirmed that decision.

Petitioner’s suggestion that the trial court incorrectly is
allowng this claimto proceed in court, despite the expiration
of the applicable statute of Iimtations, has not been raised or
ruled on below. It is inappropriate for an appellate court to
direct the trial court howto rule on an issue not presented to
it and rul ed upon by it.

The asserted conflict between the decision below and the

decision in Penbroke Industrial Park Partnership v. Jazayri

Construction, Inc., 682 So. 2d 226 (Fla. 3'9 DCA 1996) does not

exi st. Penbroke determned only that statute of limtations
issues are for arbitration. Qur case, on the other hand, dealt
solely and exclusively with eligibility issues. The rule as to

eligibility issues is that, absent a clear intent to the



contrary, courts and not arbitrators decide eligibility.

ARGUMENT

ISSUE ONE

THE FOURTH DISTRICT COURT OF APPEAL CORRECTLY

DETERM NED THAT THE | SSUE OF ARBI TRABI LI TY

WAS FOR THE COURT TO DECI DE, BASED UPON THERE

BEI NG NO CLEAR AND UNM STAKABLE AGREEMENT TO

ARBI TRATE THAT | SSUE

The initial problemw th Petitioner’s position in this case

is that Petitioner fails to recognize the distinction between
l[imtation issues and eligibility issues. As the court stated in

Prudential Securities, Inc. v. Krucinski, 947 Fed. Supp. 462

(MD. Fla. 1996), at page 466

“Section 15 (now 10304) of the NASD Code is

a jurisdictional prerequisite to arbitration;
i.e., the provision, by its terns, limts

the authority of NASD arbitrators to the

adj udi cation of clainms brought no nore than
six years after the event or occurrence giving
rise to the claim Cohen, 62 Fed. 3¢ at 384.
Because it is a limtation on the power of
NASD arbitrators to decide clains, Section 15
shoul d not be treated as a statute of
limtations and is not capabl e of being told.
ld. at 385, N 4; Sorrells, 597 Fed. 2" at
512. Defendants filed their statenent of

cl ai mon February 6, 1996. Accordingly, if
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the occurrence or events giving rise to

Def endants’ cl ai ms took place before February
6, 1990, the claimis, by operation of
Section 15, not arbitrable.”

The issue very sinply is whether, under the circunstances of
this case, the trial court or arbitrators should decide this
prelimnary eligibility question. There was no question placed
before the trial court with regard to the statute of limtations
and no decision on this issue was nmade. The determ nation of
statute of limtations questions in this case wll ultimately be

a jury question and has not been addressed in any formas of yet.

Wllianms v. Bear Stearns & Conpany, 725 So. 2d 397 (Fla. 5'" DCA

1998)

The determ nation as to whether the court or arbitrators
decide this eligibility issue depends upon the contract or
agreenent between the parties. Only where there is a clear and
unm st akabl e agreenent to arbitrate the determnation as to
arbitrability is that issue properly before an arbitration panel.

First Options of Chicago, Inc. v. Kaplan, 514 U S. 938 (1995)

Exam nation of the agreenent between these parties discloses no
cl ear and unm stakable intent to arbitrate that issue.

The agreenent between the parties which is, of course, a
form agreenent signed to open the account, provides in pertinent
part:

“Any and all controversies arising out of
or relating to this agreenent or the conduct

of the parties hereto which can be lawfully
submtted to arbitration, should be submtted
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to arbitration ...however, it is specifically

agreed between the parties that the arbitrators

shal |l not have the authority or jurisdiction

to award punitive damages.”
The question is whether this | anguage represents a clear and
unm st akabl e agreenent to arbitrate arbitrability. It certainly
does not.

First, the agreenent defines controversies to be those which
can be lawfully submtted to arbitration. Wiile [imting the
scope of included controversies, the agreenent is silent as to
who makes this determ nation. Silence cannot anmount to a cl ear
and unm st akabl e expression of intent to submt arbitrability to
arbitration

Second, the agreenent provides such disputes, if otherw se
arbitrable, should be submtted to arbitration, but does not say
“shall” or “nust”. This |anguage, selected by Petitioner, falls
short of a clear and unm stakable intent to arbitrate
eligibility.

The court, in Merrill Lynch, Pierce, Fenner & Smith, Inc. V.

Cohen, 62 Fed. 3¢ 381 (11'" Cir. 1995), simlarly discussed the

cl ear and unm stakable rule, as well as the distinction between
eligibility requirenents arising under NASD Rul e 10304 and
statute of limtations issues. |In our case, unlike Cohen, there
are no allegations of continuing fraud through fal se reporting
and the |like. Respondent has specifically alleged the occurrence

or events occurred in 1990 and that she did not |earn of the
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occurrence or events until 1998. Taking the allegations as true,
as the court nust, at the nonent Respondent reasonably di scovered
the wong, the eligibility provisions for arbitration had al ready
expired. Since there is no tolling provision for arbitration
eligibility, the claimis sinply not arbitrable. The statute of
[imtations, unlike eligibility, does not begin to accrue until
the wong was di scovered or reasonably should have been

di scovered; a question of fact. WIlians v. Bear Stearns &

Conpany, 725 So. 2d 397 (Fla. 5'" DCA 1998)

The court, in Scott v. Prudential Securities, Inc., 141 Fed.

374 1007 (11*" Cir. 1998), recognized Florida lawis in accord
regarding the specificity required to denonstrate clear and
unm stakabl e intent to arbitrate arbitrability. The court cited

Romano v. Goodlette Office Part, Ltd., 700 So. 2d 62 (Fla. 2™

DCA 1997), which specifically held that “contract silence or
anbiguity” is not such an expression of intent. Simlarly, had
Petitioner wished to include arbitrability as an issue to be
arbitrated, Petitioner nost certainly could have clearly and

unm st akably so stated in its agreenent.
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ISSUE TWO

THE FOURT DISTRICT COURT OF APPEAL WAS CORRECT

IN AFFIRMING THE ONLY ISSUE BEFORE THE COURT

VWH CH DEALT W TH WHETHER THE COURT OR

ARBI TRATORS SHOULD DECI DE THE | SSUE OF ARBI TRABI LI TY

The only issue before the trial court and the only decision
reviewed by the Fourth District Court of Appeal concerns
Petitioner’s Motion to Conpel Arbitration. There was no
determ nation nmade by the trial court on any statute of
[imtations issue. The only pleading filed by Petitioner, at the
trial court level, was the Motion to Conpel Arbitration, which
certainly did not raise any statute of limtations argunent.

Even if it had, the resolution of any such issue would require
fact-finding. WIIlians, supra.

Petitioner has cited no authority for the | egal proposition
that any appellate court can or should direct a trial court as to
how to rule on an issue which has never been raised or presented
to the trial court. Certainly, upon remand, Petitioner can raise
the issue of the statute of limtations if Petitioner desires.
Utimtely, however, that issue will be one for the jury.

Petitioner also suggests that arbitration is the sole and
excl usive renedy for Respondent and if there can be no
arbitration, the court proceedi ngs nust be dism ssed. The trial
court has certainly not been presented with an opportunity to
rule on this issue. Moreover, the agreenent in this case sinply

does not support such exclusivity of renedy.
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ISSUE THREE

THERE 1S NO CONFLI CT, DI RECT OR OTHERW SE
BETWEEN THE DECI SI ON BELOW AND THE OPI NI ON
OF THE THI RD DI STRI CT COURT OF APPEAL I N
PEMBROKE | NDUSTRI AL PARK PARTNERSHI P_v.
JAZAYRI CONSTRUCTI ON, | NC.

The deci si on bel ow does not conflict with Penbroke

| ndustrial Park Partnership v. Jazayri Construction, Inc., 682

So. 2d 226 (Fla. 3" DCA 1996). As stated by the courts in

Cohen, supra; Krucinski, supra and in Smth Barney, Inc. V.

Potter, 725 So. 2d 1223 (Fla. 4'" DCA 1999), the issue in our
case is not alimtation issue but, rather, an eligibility issue.
Penbr oke sinply stands for the proposition that where a claimis
ot herw se arbitrable, the issue as to whether the claimwas
brought tinely, pursuant to the applicable statute of
[imtations, is to be determned in arbitration. There is no
conflict between the holding in Penbroke and the holding in our

case.

CONCLUSION

In conclusion, this case involves eligibility for

arbitration and not a statute of limtations decision. Because
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t here has been no clear and unm stakabl e expression of intent to
arbitrate the issue of arbitrability, that issue was to be
resolved by the trial court. |ssues concerning any potenti al

but, as of yet, unraised statute of limtations argunent, nust be
first presented to the trial court before any appellate court.

As there is no conflict between the decision below and the

Penbr oke deci sion, the petition should be di sm ssed.

ATTESTATION

In order to conply with the font requirenents of Rule
9.210(a)(2) FRAP, the undersigned hereby certifies that the size
and style of the type used in the preparation of this brief was

12 point Courier New, as recomended by the Court.

Thomas D. Lardin, Esquire

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the
foregoing Reply Brief of Respondent has been furnished, via
United States mail, to: Leonard H Bloom Esquire, |located at 200

Sout h Bi scayne Blvd., Suite 4750, Mam, FL 33131 and Howard A
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Tescher, Esquire,

Fort Lauderdal e,

| ocated at 100 NE Third Avenue,

Suite 610,

FL 33301, on this day of Decenber, 2000.

THOVAS D. LARDI N, PA
Counsel for Respondent
1901 West Cypress Creek Road

Suite 415

Fort Lauderdale, FL 33309
Tel ephone: (954) 938-4406
Facsim | e: (954) 938-4409
By:

Thomas D. Lardin, Esquire
Fl ori da Bar Nunmber 230146
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