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INTRODUCTION

The Petitioner, CHARLES L. BRYANT, was the Petitioner in the
trial court and the Appellant in the Third D strict Court of
Appeal . Respondent, THE STATE OF FLORI DA, was the prosecution in
the trial court and Appellee in the Third District Court of Appeal.
The parties shall be referred to as Petitioner and Respondent in
this brief. The synbol “R’ designates the record on appeal, the
synbol “T” designates the transcript of proceedings, and “Supp”

desi gnates the sentencing transcript on appeal.

STATEMENT OF THE CASE AND FACTS

The State is before this Court on review of the decision of
the Third District Court of Appeal affirmng the trial court’s
departure sentence without witten reasons on the authority of

State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986); Jordan v. State,

728 So. 2d 748 (Fla. 3d DCA 1998), affirmed, 761 So. 2d 320 (Fla.

2000).; Wiss v. State, 720 So. 2d 1113 (Fla. 3d DCA 1998),

affirmed, 761 So. 2d 318 (Fla. 2000).

Petitioner was charged by Information in | ower case nunber 97-
39023, Decenber 30, 1997, with attenpted first-degree preneditated
murder for the shooting of Everett Steward on Novenber 27, 1997,
and unl awful possession of a firearm or weapon by a convicted
felon. (R/'Vol.l:1). Tried to a jury and found guilty on Count I,

Petitioner was adjudicated guilty of the |esser included offense,



attenpted second degree nurder - a first degree felony. Count Il
was severed and Petitioner entered a plea of nolo contendere to
unl awf ul possession of firearm or weapon by convicted felon - a
second degree felony. (R Vol.l:46-50).

The wvictim testified at trial that tw days before
Thanksgiving he and a friend were on the street where he was
wor king on his car when the Petitioner called himover and asked
himif he knew what had happened to the bars on the Petitioner’s
w ndow. (T/ Vol . 11:245). The Petitioner was carrying a shotgun
whi ch he had cocked and the victimreplied that he knew nothing
about the bars on the window. (T/Vol.ll:245-246). The victim and
his friend left shortly after that. (T/Vol.l11:247). The next tine
that the victim encountered the Petitioner was on Thanksgi ving
ni ght when he went to his sister’s house to change the tire of his
car. (T/ Vol .I1:247).

The Petitioner drove up in a dark Maxi ma and t he passenger of
the car got out carrying a gun and ordered them not to nove.
(T/ Vol . 1'1:247). The victimtestified that he was not concerned
when they drove up because he knew he had had nothing to do with
the Petitioner’s w ndow bars. (T/ Vol . 11:248). Jose Zuniga
testified that he was with the victi mwhen he changed the tire of
his car and that he became concerned when a dark car with tinted
wi ndows rolled up with no lights on. Zuniga testified that the

victim told him not to worry about them because “[T]hey' re ny



homeboys.” (T/Vol .11:218). The victimtestified that when he saw
the gun he said to the Petitioner “Ch, you still think | did that?”
And that was when the Petitioner shot him (T/Vol.Il:248).

The w tness, Jose Zuniga, testified that when he saw the
driver pull the gun and heard it being cocked he ran around the
corner. As he ran away, he heard a shot. Once the shooter was
gone, Zuniga went back and found the victim unconscious.
(T/Vol .11:218-220). Wile he was attenpting to revive the victim
O ficer Tara R chardson arrived on the scene. She found the victim
sl unped against the fence and called for fire rescue. O ficer
Ri chardson treated the victimuntil Fire Rescue arrived, and she
ascertained the victinms nanme and that he knew who had shot him

prior to wvictinms being transported to the hospi tal .

(T/ Vol . 11:209). Oficer R chardson then questioned Zuniga
concerning the descriptions of the suspects. Zuni ga descri bed
suspect one as approxinmately five feet ten inches tall, with brown

eyes, and short, black afro-style hair. The second suspect was a
bl ack mal e, approximately five feet tall. (T/Vol.ll:210-211).
Detective Diana Hedrick, the |ead detective on the case
arrived on the scene and relieved Oficer R chardson. She briefly
i nterviewed Zuniga and then took himto the station to get a taped
statenent. Based upon Zuniga s taped statenent Detective Hedrick

put out a “BOLO (Be On the Look Qut), for a suspect who was not



“very tall, five feet eight or nine, heavy set, with alittle bit
of an afro, not shaved, short.” (T/Vol.l:174-178).

Foll ow ng the shooting, on or about Novenber 29, 1997, the
victims nother, Brenda Wight, was visited by the Petitioner known
to her only by his nickname “Brutus”. During this visit the
Petitioner confessed to Ms. Wight that he had shot her son.
(T/Vol .11:276). M. Wight reported this information to Detective
Hedrick about a week after the shooting on Decenber 3, 1997.
(T/ Vol .1:178-170).

Det ective Hedrick went to the hospital tointerviewthe victim
on Decenber 4, followng her conversation with his nother, M.
Wight. Wile there, the victimwas able to identify the suspect
by his nicknane of “Fats” or “Brutus”. He was also able to tell
her approxi mately where the suspect lived. (T/Vol.l:179-180). On
Decenber 9, 1997, Detective Hedrick made a positive identification
of the Petitioner and arrested him Follow ng Petitioner’s arrest,
Det ective Hedrick prepared a photo array consisting of one picture
of the Petitioner and five pictures of other individuals fitting
his general description. The detective showed this array
separately to the victim Steward, and to the w tness, Zuniga, who
w t hout hesitation were both able to pick out the Petitioner as the
man who had shot the victim (T/Vol.l:189-195).

During trial, comrencing on OCctober 1, 1998, before the

Honorable GIlI S. Freeman, the Petitioner objected to three



statenents by Detective Hedrick during her direct exam nation, on
grounds they were i nproper comments on his right to remain silent.
The first comment occurred when, in response to the State’s inquiry
as to the significance of being | ead detective, Hedrick stated:

As | ead detective, we are responsible for
knowi ng anyt hi ng that happens in the case, for
maki ng sure that all evidence is followed up
properly, all the w tnesses have been spoken
to, all the victins. When the subject is
apprehended, we are generally the one that
does the interview unless there's sone type of
ci rcunst ances that maybe a supervisor does.

(T/ Vol . 1:185). The Petitioner objected and reserved a notion

(T/ Vol . 1:186).

The second i nstance occurred foll owi ng the State’s question as
to what further work the detective had done on the case. The
wi t ness responded t hat she had pi cked up the subject and “attenpted
to interview the subject.” (T/Vol.l1:187). The defense objected.
At sidebar the Petitioner noved for mstrial. The trial court
stated the comrents did not rise to the level necessitating a
m strial and gave the follow ng curative instruction:

Ladi es and gentlenen of the jury, if you
remenber in the beginning of the case | told
you that the defendant has no obligation to
make any coment, as we all probably know from
wat ching T.V. and ot herw se.

That also applies to the tine when the
def endant nay have been picked up. So we
don’t want you to think, or expect, or in any
way feel that the defendant had any obligation
totalk to this officer or any other officer.
That was the inport of what we addressed in
si debar. Defendant has no obligation to speak
to anybody and you should not derive or think



that he had any obligation to speak to any
officer at any tinme. Thank you.

(T/ Vol . 1:189).

The State continued the line of questioning eliciting the
police detective s operating procedure and the third comrent was
made i n which the detective stated that she had “read t he def endant
Mranda.” (T/Vol.1:189). The Petitioner objected athird tinme and
at sidebar noved for mistrial claimng that the jury was “certainly
| ooking forward to what ny client said or didn't say.”
(T/Vol .1:196). The trial court denied the notion, saying “[A]ll
she said was she gave him the right to remain silent.”
(T/ Vol . 1:196).

During the trial both the victimand the witness testified
that the Petitioner shot the victim (T/Vol.l:179-180, 189-195).
The victims nother, Ms. Wight, testified that the Petitioner had
confessed the shooting to her. (T/Vol.Il1:276).

The victi mdescribed his injuries, saying that he had gone in
and out of consciousness after being shot, he was taken by

anbul ance to the hospital and was there for about two and a half

weeks:
A. All 1 know, they cut nme open and did
surgery. That’s all | know. And they said a
nerve systemin ny leg -- they had to tie up

sonet hing, because the gun hit ny abdonen.
The bull et had hit ny abdonen.

Q. Do you feel any pain today fromthat?

A. Not now. Not this m nute.



Q. Do you ever feel any pain today from

t hat ?

A. Only like -- not that nuch. But if |I'm

asleep, if | nove, it’s like a sharp pain.

But it won't last no nore than five or ten

m nut es.
(T/ Vol . 11:249). The victim showed the jury the scar that he
sustained from the injury and surgery. The victim further

testified when asked if he had | ost any organs as a result of the

gunshot wound, that:

A. Later on they said that. Now | just

found out. | didn’'t know. It was because of

the gun wound that sonething had wapped

around nmy small intestine and they had to take

that out. That was the last tine it was cut.
(T/Vol .11:250). The victims nedical records fromJackson Menori al
Hospital relating to the treatnent for the gunshot wound were
admtted in evidence pursuant to defense counsel’s stipulation
(T/Vol . 11:285-286).

At sentencing before the Honorable G 1| Freenman on Decenber 2,
1998, the State noved ore tenus for a sentence in excess of the
gui del i nes based on the facts adduced at trial, for the |ack of
renmorse that Petitioner displayed, and for the condition and the
injuries suffered by the victim (Supp. T/14).

The trial court reviewed her notes fromthe trial and stated:

THE COURT: | reviewed ny notes from the
trial, and nmy notes reveal that M. Stewart,
(the victim again, was shot in the abdomen
area. He had to have surgery including having

something removed from his small intestine. I
don’t know whether that was as a result of

7



scar tissue or the injury itself. He’s had
nerve damage which affects his leg, and if he
moves too sharply he still has pains. He was
in the hospital for two and a half weeks,
i ncl udi ng several days in Intensive Care.

The testinmony with regard to M. Bryant
when M. Stewart cane honme from the hospita
was that Charles walked up to the car. He
said, “I am still the sanme Charles,” and
started banging on the car. And out of fear
the Petitioner’s famly and the victims
famly took himto the aunt’s house to stay
because they were afraid. I didn’t hear any
remorse here. I think this was a pretty cold
and calculated crime.

M. Bryant was going to teach M. Stewart

a |lesson because he believed he had
participated i n having stol en sonme things from
his apartnent. M. Stewart didn't even have

an appreciation of what was goi ng to happen to
him At the tine he told his friend who had
taken himto his car, you know, “No problem
These are ny hone boys,” or “mny brothers,” or
what haveyou was the coment. And then all of
a sudden he was shot.

| think the offense created a substanti al
risk of death or great bodily harm to M.
Stewart, and | think that at this time it is
appropriate to depart fromthe guidelines, and
that there are aggravating circunstances from
which | can depart. And in particular,

The victim suffered extraordinary
physical or emotional trauma or permanent
physical injury, or was treated with
particular cruelty. As a consequence, |I'm
going to sentence M. Bryant to 15 years in
State prison wth credit for all tinme served.

(Supp. T/20-22). Def ense counsel objected to the departure as

i npr oper

and invalid on grounds that it was covered by

gui delines that includes victiminjury. (Supp. T/22).

t he



The Petitioner’s revised sentencing guidelines scoresheet,
totaled 137.2 points indicating a mnimum81.9 nont hs and a maxi num
136.5 nonths state prison or 6.8 years mninmum and 11.3 years
maxi mumstate prison. (R Vol.l:44-45). The trial court indicated
by checking the appropriate box on the sentencing gquidelines
scoresheet, that she was i nposi ng a gui del i nes aggravat ed departure
sent ence. (R/'Vol . 1:45). On Decenber 2, 1998, the trial court
i nposed a sentence of fifteen (15) years on Count | and five (5)
years on Count Il to be served concurrent to each other.
(R/ Vol . 1:48-50).

The certified court reporter’s transcript of the sentencing
proceeding was filed in the court, twelve days after sentencing on
Decenber 14, 1998. (Supp. T/34). No separate witten reasons were
filed. No notion to correct sentence pursuant to Rule 3.800(a), of
the Florida rules of Crimnal Procedure was filed in the circuit
court.

The Petitioner’s appeal was filed on Decenber 29, 1998,
alleging as error 1) that Detective Hedrick’s three comments on
silence were fundanental error warranting reversal, and 2) that the
trial court’s failure to file witten reasons for departure
warranted reversal. The Third District Court of Appeal affirned.

This petition foll owed.



QUESTIONS PRESENTED

I

WHETHER THE TRIAL COURT’S FAILURE TO FILE
WRITTEN REASONS FOR A VALID UPWARD DEPARTURE
SENTENCE WITHIN SEVEN DAYS OF THE ORAL
PRONOUNCEMENT OF SENTENCE IS REVERSIBLE ERROR
WHERE THE PETITIONER’S UNPRESERVED CLAIM DID
NOT CONSTITUTE FUNDAMENTAL ERROR  AND
PETITIONER WAS NOT PRECLUDED FROM CHALLENGING
THE DEPARTURE SENTENCE ON DIRECT APPEAL?
[RESTATED]

IT

WHETHER THE TRIAL COURT PROPERLY DENIED
PETITIONER’'S MOTION FOR MISTRIAL WHERE THE
DETECTIVE'’S COMMENTS WERE NOT FAIRLY
SUSCEPTIBLE OF BEING INTERPRETED AS COMMENTS
ON THE PETITIONER’S EXERCISE OF HIS RIGHT TO
REMAIN SILENT AND WHERE THE COMMENTS COULD NOT
HAVE CONTRIBUTED TO THE VERDICT? [RESTATED]

10



SUMMARY OF THE ARGUMENT

1. The trial court properly departed upward of the sentencing
gui delines where valid reasons for departure -- that the victim
suffered extraordinary physical or enotional trauma or permanent
physical injury and was treated with particular cruelty -- were
orally pronounced at sentencing, and reversal is not warranted
where Petitioner failed to preserve the issue for appeal and has
not shown that he was prejudiced by the failure to file witten
reasons wthin seven days of the oral pronouncenent of sentence.

2. The trial court properly denied Petitioner’s notion for
m strial where the detective’s coments were not fairly susceptible
of being interpreted as comments on the Petitioner’s exercise of
his right to remain silent and where the comments could not have

contributed to the verdict.

11



ARGUMENT I

THE TRIAL COURT’'S FAILURE TO FILE WRITTEN
REASONS FOR A VALID UPWARD DEPARTURE SENTENCE
WITHIN SEVEN DAYS OF THE ORAL PRONOUNCEMENT OF
SENTENCE IS NOT REVERSIBLE ERROR WHERE THE
PETITIONER'S UNPRESERVED CLAIM DID NOT
CONSTITUTE FUNDAMENTAL ERROR AND PETITIONER
WAS NOT PRECLUDED FROM CHALLENGING THE
DEPARTURE SENTENCE ON DIRECT APPEAL.

Petitioner contends that the trial court’s failure to enter a
witten order supporting the departure sentence within seven days
of sentencing warrants reversal and renmand for further proceedi ngs

on the authority of Mddox v. State, 760 So. 2d 89 (Fla. 2000) and

Butler v. State, 761 So. 2d 319 (Fla. 2000). The State submts

that the Third District Court of Appeal correctly affirned the
j udgment and sentence of the lower court on the authority of

Jordan v. State, 728 So. 2d 748, 753-754 (Fla. 3d DCA 1998),

affirmed, 761 So. 2d 320 (Fla. 2000) and Wiss v. State, 720 So 2d
1113 (Fla. 3d DCA 1998), affirmed, 761 So. 2d 318 (Fla. 2000),
wher e t he absence of witten reasons did not constitute fundanent al
error and Petitioner was not precluded fromattacki ng the substance
and validity of the reasons for departure by collateral attack or
di rect appeal .

To preserve for appeal a Petitioner’s claimthat a witten
departure order had not been filed within seven days of sentencing,
the Petitioner isrequiredtofilewth the trial court a notionto
correct sentence between the eighth and thirtieth days foll ow ng

sentencing. Jordan v. State, 728 So. 2d at 753-754. Under the

12



Crimnal ReformAct a “sentence may be reversed on appeal only when
an appel l ate court determ nes after a conplete review of the record
that prejudicial error occurred and was properly preserved... or,
if not properly preserved, would constitute fundanmental error.”
Section 924.051(3), Fla. Stat. Where an error is unpreserved,
appellate court jurisdiction to review the purported error lies
only as to fundanental error, including unpreserved fundanenta

sentencing errors. Bainv. State, 730 So. 2d 296, 304-306 (Fla. 2d

DCA 1999). Even where a sentence departs from the guideline
calculations on a scoresheet, the departure does not constitute
fundanmental error if the sentence falls wthin the maxi mum peri od

al l owed by I aw. Fagundo v. State, 667 So. 2d 476, 477 (Fla. 3d DCA

1996) .

This Court’s decision in Maddox hel d that a departure sentence
in which the trial court failed to file statutorily required
reasons for departure is a fundanental sentencing error that can be
corrected on direct appeal even if not preserved. I n deci ding
Jordan and Weiss as part of those cases of the express and direct
conflict anong the sister courts, this Court concl uded:

...\ agree that when witten reasons for
i nposi ng a departure sentence were filed | ate,
this late filing does not constitute a
fundanmental sentencing error if the defendant
was not hindered in his or her efforts to
challenge the grounds for imposing the
departure sentence on direct appeal. See

weiss, 720 So. 2d at 1115; Jordan, 728 So. 2d
at 753. (Enphasis added.)

13



Maddox v. State, 760 So. 2d at 108, citing Wiss v. State, 720 So.

2d at 1114 (finding that even if the trial court had filed the
witten reasons for departure three days late, the defendant had

not been prejudiced thereby); Jordan v. State, 728 So. 2d at 753

(finding the defendant had not been prejudiced when the witten
reasons for departure were filed twenty-two days l|ate but the
def endant was able to attack the court’s reasons for inposing the
departure sentence on appeal).

Petitioner alleges that neither Jordan nor Weiss apply inthis

case because the witten reasons were filed late, as opposed to
this case in which a witten order was not filed. It is patently
clear that the mnisterial act of filing witten reasons is
grounded in the principle of fair notice to a defendant of the
charges and i ssues agai nst which he nust defend hinself. If, as in

Johnson v. State, the court here had failed to announce orally the

reasons for departure at sentencing, and then had also failed to
filewitten reasons, Petitioner woul d have had no notice and woul d
have been precluded from a defense against the reasons for

departure. Johnson v. State, 717 So. 2d 1057, 1065 (Fla. 1%t DCA

1998) . But, here, the record denonstrates that the trial court
orally pronounced the reasons for departure at sentencing (Supp.
T/ 20-22), and marked the sentencing guidelines scoresheet in the
appropriate box for a qguidelines aggravated departure sentence.

(R/'Vol . 1:45). The certified court reporter’s transcript of the

14



sentenci ng proceeding was filed in the court twelve days later on
Decenber 14, 1998. (Supp. T/ 34). Rule 3.703(d)(30)(A),

Fla. RCrimP.; Torres-Arboledo v. State, 524 So. 2d 404, 414

(Fla. 1988), cert. denied 488 U.S. 901, 109 S.C. 250, 102 L. Ed. 2d
239 (1988)(Notations witten by the clerk at the bottom of the
sentenci ng gui del i nes scoresheet under reasons for departure, at
the direction of the court are sufficient witten reasons for
departure for purposes of inposing a sentence for attenpted arned

robbery.); Law v. State, 639 So. 2d 1102 (Fla. 5th DCA 1994)

Pearson v. State, 650 So. 2d 210, 211 (Fla. 3d DCA 1995). Court

status reports listing a trial court’s reasons for departure from
t he sentenci ng gui deli nes are sufficient contenporaneous witingto

support downward departure sentences. State v. Stone, 617 So. 2d

355 (Fla. 4th DCA 1993).

Therefore, Petitioner was on notice of the articul ated reasons
for departure and had a witten transcript of the reasons wth
sufficient tine to challenge their validity. By failingto file a
nmotion to correct illegal sentence within the allotted tine,
Petitioner failed to preserve the issue of the trial court’s
failure to file witten reasons. Nonethel ess, Petitioner was not
precl uded from chal |l enging the propriety of the reasons used for
departure fromthe guidelines.

Petitioner’s contention that reversal is warranted on grounds

that the trial court failed to file witten reasons within the

15



requi red seven day period is without nerit, first, because the
Petitioner failed to preserve the issue for appeal by failing to
nove to correct the sentence prior to filing notice of appeal, in
order to give the trial court the opportunity to address and

correct the error if any. Jordan v. State, 728 So. 2d at 753-754.

Mor eover, secondly, any error in the trial court’s late filing of
a witten departure order was not prejudicial to the Petitioner
where the oral reasons were pronounced on the date of sentencing,
Decenber 2, 1998, and the court reporter’s witten transcript of
t he sent enci ng proceedi ng del i neati ng the reasons for departure was
filed on Decenber 14, 1998, twelve days later and fifteen days
prior to Petitioner’s notice of appeal on Decenber 29, 1998.

Jordan v. State, 728 So. 2d at 753-754 (The theory of requiring the

entry of witten reasons was to allow the witten reasons to be
available to the Petitioner in deciding to take an appeal). Were
the record, as here, reveals no prejudice to the Petitioner in that
the Petitioner filed a tinmely appeal and in his appeal he
chal | enges the substance of departure order, the delay in the
filing of the departure order nust be treated as harnl ess error.

Petitioner’s reliance upon Butler v. State for the proposition

that failure to file witten reasons for departure is fundanental

error warranting reversal is msapplied. Butler v. State, 723 So.

2d 865 (Fla. 1°* DCA 1998), quashed 761 So. 2d 319 (Fla. 2000). 1In

Butl er the defendant failed to show that he was prejudiced by the

16



trial court's failure to file witten reasons justifying upward
departure sentence, where trial court explained on the record at
the sentencing hearing why it was inposing an upward departure
sentence, and the defendant did not challenge sufficiency of those
reasons on appeal; so to the extent that error occurred, it was not

f undanent al . Butler v. State, 723 So. 2d at 865. In this case,

Petitioner’s counsel objected to the upward departure sentence,
thus preserving the sufficiency of the reasons for appeal. I n
order to preserve the failure to file witten reasons for appeal
here, Petitioner needed to file a nmotion to correct illegal
sentence allowng the trial court the opportunity to conply with
the mnisterial duty.

Parenthetically, the top of the guidelines range for the
Petitioner was 11.3 years, and adding the 25% i ncrease which is
permtted w thout the necessity of filing witten reasons for
upward departure, totals 14.1 years sentence which the trial court
could have given without witten reasons. Here, the trial court
sentenced the Petitioner to 15 years, or 9 tenths of a year over
14.1 years, but not exceeding the statutory maxinmm sentence
permtted for attenpted second degree nurder with a firearm - a
first degree felony punishable by a term of years not exceeding
thirty (30) years or life. Section 775.082(3)(b), Fla. Stat.
Petitioner was awarded 359 days credit for tinme served. The

departure sentence was not excessive nor illegal.

17



Petitioner is mstaken in thinking that Section 921.0016
“precludes” the inposition of a departure sentence wthout a
witten order, thus rendering all such sentences facially illegal
as a matter of law, mxing the proverbial oranges and apples to
create “fundanental error.” A reading of the statute shows that a
departure sentence (the orange) is inposed and in addition the
trial court nmust file witten reasons (the apple) as an additional
step in the process of sentencing, and is permtted to do so in a
nunmber of ways. Only when the integrity of the “apple” is called
into question, does a challenge arise as to the sustainability or
legality of the “orange,” but they are separate entities litigated
as matters of fact, and are not to be taken together to create

“fundanental error.” Nelson v. State, 719 So. 2d 1230, 1232 (Fl a.

1st DCA 1998).

Therefore, where Petitioner failed to preserve for appeal his
claimthat witten departure order had not been filed within seven
days of sentencing by tinely filing a notion to correct sentence,
and where such error was not shown to be prejudicial to the
Petitioner, the upward departure sentence is perm ssible. Jordan

V. State, 728 So. 2d at 753-754; Wiss v. State, 720 So. 2d at

1115.
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ARGUMENT II

THE TRIAL COURT PROPERLY DENIED PETITIONER’S
MOTION FOR MISTRIAL WHERE THE DETECTIVE’S
COMMENTS WERE NOT FAIRLY SUSCEPTIBLE OF BEING
INTERPRETED AS COMMENTS ON THE PETITIONER’S
EXERCISE OF HIS RIGHT TO REMAIN SILENT AND
WHERE THE COMMENTS COULD NOT HAVE CONTRIBUTED
TO THE VERDICT.

Petitioner clains that the Jlead detective's repeated
references to his attenpts to obtain a statenent from him
constituted comments on his silence and was cunul ative error
warranting reversal. The Petitioner is m staken where the three
statenents were not repetitive, not fairly susceptible of
interpretation as conments on his silence, were properly cured upon
objection and notion for mstrial, and did not contribute to the
verdi ct.

The standard of review on a notion for mstrial is that such
a notion should be granted only in circunstances where the error
commtted is so prejudicial as to vitiate the entire trial.

Sol onon v. State, 596 So. 2d 789, 790 (Fla. 3d DCA 1992); Duest v.

State, 462 So. 2d 446 (Fla. 1985). Such a notion is addressed to
t he sound discretion of the trial judge and should only be granted

in the case of absolute necessity. Salvatore v. State, 366 So. 2d

745 (Fla. 1978), cert. denied, 444 U.S. 885, 100 S.C. 177, 62
L. Ed. 2d 115 (1979).
The threshold issue in addressing comments on silence is

whet her the conpl ained of coments were “fairly susceptible” of
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bei ng construed by the jury as a coment on the defendant’s right
to remain silent. Only those comments which are “fairly
susceptible” of being interpreted by the jury as a coment on the
defendant’s right to silence will be treated as such. State v.
D Guilio, 491 So. 2d. 1129, 1135 (Fla. 1986).

Were a detective stated on the witness stand that he had
attenpted to interview the defendant at the police station in
response to a question relating to his responsibilities in the
case, the district court held that the comment was not fairly
susceptible of being construed as a comment on the defendant’s

right to remain silent. MKay v. State, 504 So. 2d 1280 (Fla. 1°

DCA 1986). In State v. Roswell this Court held that an officer’s

coment that he attenpted to take a statenent from the defendant
but “he refused to give ne any information” was not fairly
suscepti bl e of being construed as a coment on silence. State v.
Roswel I, 476 So. 2d 149, 150 (Fla. 1985).

In the instant case, the comments made by Detective Hedrick
stemmed froma line of questioning relating to the nature of the
detective’'s job and the work which she had done on this particul ar
case. In the first “coment” Hedrick gave the jury a general job

description of a | ead detective’'s responsibilities saying that one

of her many duties was to interview suspects. (T/Vol.1:185). As
in MKay, the detective was nerely explaining her job

responsibilities when she indicated that once a subject is
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apprehended it is her responsibility tointerviewthe suspect or to
have her supervisor do the interview. This comment does not |end
itself tointerpretation as a conment concerni ng whet her or not the
Petitioner answered questions, was silent or invoked his right to

si |l ence. McKay v. State, 504 So. 2d at 1283.

In the second instance Hedrick described the progress of her
i nvestigation by saying, “we picked up the subject and | attenpted
to interview the subject.” (T/ Vol . 1:187). Duri ng side-bar
followng the Petitioner’s objection, the trial court stated that
she did not think the corment rose to the level of a mstrial and
i mredi atel y gave a conprehensive curative instruction to the jury.
(T/ Vol .1:188). It is presumed that the jury will follow the

court’s instruction. Sutton v. State, 718 So. 2d 215, 217 (Fla. 1%

DCA 1998). The detective never indicated the Petitioner’s response
to the attenpted interview The First District in MKay found the
sanme fact to be further indication that the officer’s conmment was
not fairly susceptible of being a cormment on silence. McKay V.

State, 504 So. 2d at 1283; State v. Roswell, 476 So. 2d at 150.

In the third instance, the detective responded to the State’s
inquiry regarding the progress of the case stating, “l read the
def endant M randa.” (T/ Vol . 1:196). To tell the jury the
Petitioner was given his proper constitutional warning is not the
same as telling the jury that the Petitioner hinself was, or was

not silent. The detective was nerely stating, as the trial court
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observed at side-bar, that she was reading the Petitioner his
Mranda rights, which, obviously, included his right to remain
silent. (T/Vol.l1:196). The detective' s statenent did not inply to
the jury that she had attenpted to obtain a statenent, and that the
Petitioner refused to give a statenent. She only said she had done
her job by follow ng standard police procedure in inform ng himof
hi s constitutional rights. Furthernore, followi ng the Petitioner’s
obj ection, nothing further was stated and the detective did not
testify as to the Petitioner’s response to the M randa warnings.

McKay v. State, 504 So. 2d at 1283; State v. Roswell, 476 So. 2d

at 150.

As Florida courts have shown in considering comments on
silence, there are no “magi ¢ words” whi ch when uttered by a wit ness
automatically create an inpression in the mnds of jurors that the
wi tness is commenting on a defendant’s right to silence. |Instead,

as this Court indicated in State v. Roswell and the Third District

opined in Garrett v. State, the statenents nust be viewed with an

eye towards the totality of the circunstances in which the coments

were nmade. State v. Roswell, 476 So. 2d at 150; Garrett v. State,

645 So. 2d 101, 102 (Fla. 3d DCA 1994) (where a mstrial was not
warr ant ed upon a police officer’s coment that the defendant “woul d
not answer ny questions, but he was very coherent” because the
statenment was nmade to show that the defendant was not intoxicated

shortly after the charged offense.). The statenents nade by
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Detective Hedrick, viewed 1in the context and wunder the
circunstances in which they were nmade, informed the jury of the
nature of her responsibilities and the investigation which she had
performed on the case, and gave no indication of the Petitioner’s
response or |ack of response to her work.

Furthernore, statenents found to be “fairly susceptible” of
being interpreted as coments on silence are subject to harm ess

error analysis. Jackson v. State, 522 So. 2d 802, 807 (Fla. 1988).

When applying the harmless error test the appellate court nust
exam ne the entire record i ncluding both a cl ose exam nation of the
perm ssi ble evidence on which the jury could have legitimtely
relied for conviction, and al so an even cl oser exam nation of the
i nperm ssi bl e evidence which mght possibly have influenced the

jury to convict. State v. DGuilio, 491 so. 2d at 1135.

Here, an examnation of the entire record shows beyond a
reasonabl e doubt that the evidence of guilt is clearly conclusive
and there is no reasonable possibility that the detective’'s
coments affected the verdict of the jury. There were two eye
w tnesses, one of whomwas the victimhinself, who identified the
Petitioner froma photo array as the person who approached them
with a gun. Both the eyewtness -- the victimhinself -- and the
other witness -- who did not see the actual shooting but heard the
shot as he turned and ran for cover -- identified the Petitioner as

t he shooter without hesitation. (T/Vol.l:192, 195). 1In addition,

23



the victims nother testified that the Petitioner came to her house
and confessed that he had shot her son. (T/Vol.l1:276).

Thus, there was anpl e evidence to support the jury’'s verdict.
| ndeed, the detective's testinony did little nore than put into
perspective the circunmstances under which the shooting took place
and established atine-line for the investigation. The detective's
three coments could be expunged fromthe record and the outcone
woul d have been the sane. Therefore, the trial court properly
denied mstrial where a conprehensive curative instruction was
gi ven, and the statenents nmade by Detective Hedrick taken singly or
cunul atively were not fairly susceptible of being construed by the
jury as comments on the Petitioner’s right to silence. Any error,
if error at all, was harnmless where there was no reasonable
possibility that they contributed to the verdict. State v.

DiGQuilio, 491 so. 2d at 1135.
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CONCLUSION

WHEREFORE, the State respectfully requests that Opi nion of the
Third District Court be affirned.
Respectful ly Subm tted,

ROBERT A. BUTTERWORTH
At t orney Cener al

M CHAEL J. NEI MAND
Chief, Crimnal Law
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