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STATEMENT OF THE CASE AND FACTS 

The petiti~)ner/def~iidai~t adopts the Statement of the Case and Facts set forth 

in his initial brief on the merits. 

SlJMMARY OF ARGUMENT 

The Third District’s decision holding the defendant was properly convicted and 

senteliced for both the separate offenses of robbery and carjacking is incorrect and 

shodd  be quashed. The record is clear there was only one forceful taking of the 

one victim’s keys, purse, venetian blinds and car at one time, in the same place in 

just a few seconds; it was indisputably one episode and one criminal transaction. 

Consequently, the separate convictions and sentences of robbery in count 2 and 

carjacking i n  count 1 are in violation of double jeopardy under the United States 

and Florida C’onstitutions and his conviction and sentence for robbery must be 

reversed. 
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ARGUMENT 

THE STATE’S ARGUMENTTHATTHERE WERETWOSUCCESSIVEAND 
DISTINCT FORCEFIJL TAKINGS ANDTHUS TWO SEPARATE CRIMINAL 
TRANSAC’I’IONS IS NOT SUPPORTED BY THE EVIDENCE AND 
CONSI:QUENTLY, TIIEKE WAS A SINGLE CRIMINAL OFFENSE AND 
DUAL, CONVICTIONS FOR ROBBERY AND CARJACKING ARE IN 
VIOL,A’I’ION O F  DOLJRLE JEOPARDY UNDERTHE UNITED STATES AND 
FLORI DA CONS‘I’I1‘U‘llON S. 

The petitioner/defend,znt has asserted in his initial brief that the dual 

convictions for robbery in count 2 and carjacking in count 1 for offenses that 

occurred during a single criminal episode are a violation of double jeopardy under 

the United States and Florida Constitutions and consequently, the decision of the 

Third Distriul iniist be quiislied and his conviction and sentence for robbery must 

be reverscd. 

I n  its answer brief, the state argues that “because in the instant case there were 

separate criminal offenses coinniitted in the course of one episode, each offense 

committed by the Defendant warrants a separate conviction” under 

$775.02 1 (4)(b), Fla. Stat. (1999). (State’s brief, pg. 6) According to the state, the 

defendant was properly convicted ofboth robbery and carjacking because separate 

crimes occurred: “‘l’he flrst crime, the robbery, took place and was completed 

when the Defcndant took her. purse and items from her person by striking her on 

the face. The secoiid crime, the carjacking, took place and was completed when 
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the Defendant drovc off in the victim’s car.” (State’s brief, pg. 6 )  The state 

argucd “there was a robbery committed, and a separate, later carjacking,” and thus 

a “successive and distinct forceful taking with a separate and independent intent 

for each trmsactioii” and that while the temporal separation between the acts was 

very iiiiniiiml,” it was sufficient to support two separate acts that justified L L  

convictioiw 1:)r both crimes. (State’s brief, pg. 6-7) 

l’he state’s arguiiiciit has no merit. If the state’s argument were true - that the 

facts in  the proscnt case amouiit to “two successive and distinct forceful takings 

with a scparate and independent intent for each” - then it would be virtually 

impossible to conceive of a robbery-with-carjacking situation that would NOT 

amount to two separate takings. As previously argued in the nearly identical case 

pending in  this Court, CI-uller v. State, Case No: 1999-49, the facts in these cases 

are as closc t o  a simultaneous taking of both personal items and a car as could be. 

Here, the t;ikiiig ol-Sanchez’s purse, keys and venetian blinds and the taking ofher 

car happcncd inmediately at the same time and place in only a few seconds and 

was indisputably a single episode. The defendant walked up to Sanchez as she 

was entering her car, hi t  her, then took her keys, purse and venetian blinds, and 

imiiiediately WITHIN SECONDS took the car and drove away. (T: 260-263,326- 

327,3 13-1 14) 1’1iere was onc continuous transaction with one victim at one time 



during which he took h ~ r  property. It was one robbery. 

As qucl-iecl in Cr~iller, iftliis is not one transaction, one criminal offense, then 

what wonld be‘? ‘I’lie only “iiiot’e simultaneous” situation would have to be a 

defendant literally taking the victim’s property as the defendant was in the very 

procuss of-getting in the victim’s car to drive away, i.e., an “all in one fell swoop” 

action, getting i n  the car and reaching out and grabbing the other property as he 

drove of‘f’. ‘I‘liere could not bc a shorter time frame than the present case unless the 

defendant was litcrally pulling the victim’s purse offher shoulder at the same time 

the del’enclant was opening tlic car door and driving away. 

That is too tiiucli. While the question what is a “separate criminal transaction 

or episode” depends on the facts ofthe case, this case does not even fall close to 

the dividing Iinc. C o i i i p ~ e  Siiiiboli v. State, 728 So.2d 792 (Fla. 5thDCA 1999) 

(separate convictions ol’vobbery and carjacking not violate double jeopardy where 

defendant lint stole money then forced taxi driver out ofthe car and drove the car 

away); I loward v. S~&tc, 723 So.2d 863 (Fla. 1 st DCA 1998) (armed robbery and 

arineci carjacl4ng involved two discrete offenses where defendant took victim’s 

car at  gunpoitit then later, while in a different location, took victim’s personal 

effects); m s o n  v. State, 665 So.2d 328 (Fla. 5th DCA 1995) (where robbery 

occiirs first, then carjaclcing, two separate crimes are committed independently of 
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each otliel-). 

Thus, lierc therc is only one criminal episode. As set out in defendant's initial 

brief, the tcst for dcteriiiiiiing whether, in the absence of an express statement of 

legislative intent to punish them separately, offenses arising out of a single 

crimiiial transaction or episode may be separately punished is the Blockburger 

test, adoptccl i n  Florida in  $775.02 1(4)(a), Florida Statutes (1995), which states 

that ol'fenses are separate if each offense requires proof of an element that the 

other does not ,  without regard to the accusatory pleading or the proof adduced at 

trial. Set. I3loclcbur~c.r v .  LJnited States, 284 U.S. 299,304, 52 S.Ct. 180 (1932). 

Undcr this test, it is clear, as the courts in Ward v. State, 730 So.2d 728 (Fla. 1st 

DCA 1990) ;id tryer.-y.  State, 732 So.2d 30 (Fla. 5th DCA 1999) noted, that 

robbery and mjacki i ig  do each require proofof an element that the other does 

not arid t lx i t  they are not scparate offenses under Blockburger. Accordingly, 

absent a c l w r  expression of legislative intent, which does not exist here, a 

defendant may only be convicted of' one ofthe two offenses unless each offense 

arose o u t  ol'a separnte criminal transaction or episode, which, as outlined above, 

is not thc uasc here. Ball v. lliiited States, 105 S.Ct. 1668 (1985); M.P. v. State, 

682 So.3d 79 ( I -  la. 1096). 

C'onseqLiciitly, thc dufciidant's conviction and sentence is in violation ofdouble 
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jeoptitdy ttiidcr thc lfnitcd States and Florida Constitutions, the decision of the 

Third District sho~ild be quaslied and the defendant’s conviction and sentence for 

robbery s110iild bc vacated. 

1 
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CONCLUSION 

Based upon the foregoing, the defendant requests that this Court quash the 

decision ol'tlw Third District and reverse the defendant's conviction and sentence 

for the i + ~ b b i ' r y  in  count 2. 

Respectfully submitted, 
BENNETT H. BRUMMER 
Public Defender 
Eleventh Judicial Circuit of Florida 
1320 NW 14 Street 
Miami, Florida 33 125 
(305) 545-1963 

By: 
MARTI ROTHENBERE 
Assistant Public Defender 
Florida Bar No. 320285 
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I hercby certify that a copy of the foregoing was mailed to the Office of the 

Attorney Gcncral, Cri tiiinal Division, 444 Brickell Ave., #950, Miami, Florida 

33 I3  1, this -- - day of August, 2000. 

By: 
MARTI ROTHENBERG 
Ass is tant Public Defender 
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