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PRELI M NARY STATEMENT

The state's brief will be referred to herein by use of the
synbol "SB". Appellant's anmended initial brief will be referred
to as "IB".

ARGUMENT

| SSUE | (Juror Robinson)

Under Prosecution

| nstead of focusing on the arcane | egal distinction between
civil contenpt and crimnal contenpt -- a distinction which
courts and schol ars have called "elusive" and unworkabl e' -- the
i mportant fact under Lowey and Reese® is that juror Robinson was
facing incarceration for her failure to appear and her failure to
pay the costs inposed on her m sdeneanor conviction. Mreover,
she had every reason to know she was facing incarceration, since
she was notified in witing that failure to pay on tinme or appear
in court would result in a warrant for her arrest (5/849). That
know edge, in all |ikelihood, was her notivation for concealing
the fact of her prior conviction on voir dire. M. Robinson
woul d have no reason to know or care whether the purpose of her

i ncarceration would be deenmed punitive (crimnal contenpt) or

! See United M ne Workers v. Bagwell, 512 U.S. 821, 827 n.3
(1994); Parisi v. Broward County, 769 So. 2d 363, 364 and n.5
(Fla. 2000).

> Lowey v. State, 705 So. 2d 1367 (Fla. 1998); Reese V.
State, 739 So. 2d 120 (Fla. 3d DCA 1999).
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coercive (civil contenpt) or just to hold her until the hearing
because it was the only way to be sure she'd show up. See al so

Bl ackiston v. State, 772 So. 2d 554 (Fla. 5th DCA 2000), quoting

chapter 98-247, Section 2 Laws of Florida ("Uncollected fines,
fees, and court costs are nore than | ost revenue; they represent

a court order ignored, an unobeyed sentence, and the punished

goi ng unpuni shed"). Since the arrest warrant commanded al

Florida sheriffs to arrest Tracy Robinson if found in their
county, "to answer a conplaint found agai nst the above naned
defendant by the State Attorney for the County of Hill sborough
"(5/787), the reasoning of Lowey and Reese applies to this
case -- Ms. Robinson could easily be notivated by her own circum
stances within the crimnal justice systemto try to curry favor
with the prosecution. As recognized in Lowey, 705 So. 2d at
1369-70, ". . . the integrity and credibility of the justice
systemis patently affected”, and that is exponentially true in
the instant capital case where the jury foreperson Robinson (in
addition to still being under prosecution for her nonconpliance
wi th her prior m sdeneanor sentence) turned out not only to be a
scofflaw, but also a |iar under oath (or at |east an intentional
mat eri al conceal er, which amunts to the sanme thing), and very
possi bly a user of cocaine and marijuana during her service on

appellant's jury.

Conceal nent




A juror's personal involvenent in the crimnal justice
systemis certainly material to her service as a juror in any
crimnal trial, and all the nore so in a capital trial. See

Massey v. State, 760 So. 2d 956 (Fla. 3d DCA 2000). \Were, as

here, the juror's involvenent is ongoing and she remai ns subj ect
to sanctions including incarceration, the materiality is magni-
fied. |If Tracy Robinson had disclosed her conviction, not only
woul d she not have served on this jury, but investigation would
have reveal ed the outstandi ng capias and she woul d have been
arrested. Since she had been forewarned that failure to appear
or to pay the costs inposed would result in her arrest, that in
fact is the likely notive for her conceal nent.?

The state, citing Birch ex rel. Birch v. Albert, 761 So. 2d

355 (Fla. 3d DCA 2000), also argues that the second (conceal nent)

® The state argues that Ms. Robinson's prior conviction was

insufficiently "material"” to this case, because defense counsel
initially objected to her renoval fromthe jury after she was
arrested for drug possession; therefore (the state infers) the
def ense woul dn't have perenptorily challenged her if she had

di scl osed her conviction (SB19). Aside fromthe specul ation, the
other problemwith the state's theory is that the reason defense
counsel initially objected to Ms. Robinson's excusal is that he
had previously noved to excuse both alternates (because of what
counsel felt was their inappropriate contact with and expressions
of synpathy for the victims father after the guilt phase verdict
was returned. Obviously, counsel could not have known during
voir dire that sonething would happen |ater which would cause him
to have a problemw th the alternates, and thus there is no basis
to assune that he would not have chal |l enged Ms. Robi nson
perenptorily or for cause. And he may not even have had a chance
to make that decision, because the state in all probability would
have chal | enged her first. Either way, her involvenent in the
crimnal justice systemwas material and she would not have been
on this jury had she answered the question honestly.

3



and third (due diligence) prongs of the DeLaRosa’ test were not
satisfied, due to the lack of "foll ow up" questioning by both the
prosecutor and defense counsel (SB18-21). |In Birch, the trial
j udge asked the jurors whether they had ever been a party to a
| awsuit. The judge described the litigation history he sought as
"like arising out of a car accident or anything like that." Al
of the potential jurors responded by nentioning only personal
injury suits and a dissolution/custody action. Juror Ferrer-
Young responded that she had been injured in a worker's conpensa-
tion case, but that "it was not a suit.” No follow up questions
wer e asked by the judge or counsel for either party. After the
verdi ct, the defendant noved for a new trial based on the asser-
tion that Ms. Ferrer-Young had been sued in county court for
nonpaynment of a $1000 anesthesiologists bill. (Wen Ferrer-Young
filed a third party conpl aint against the insurer, the claimwas
i medi ately paid and the |lawsuit was voluntarily dismssed). A
new trial was granted, but that ruling was reversed on appeal;
the Third DCA expl ai ned:
Information is considered conceal ed for

purposes of the three part test where the

information is "squarely asked for" and not

provi ded. See Mazzouccolo v. Gardner, Mlain

& Perlman, MD., P.A., 714 So. 2d at 536

Bernal v. Lipp, 580 So. 2d 315, 316 (Fla. 3d

DCA 1991); see also Mtchell v. State, 458

So. 2d 819 (Fla. 1st DCA 1984) (in order for

a juror to be held to have conceal ed i nfornma-

tion, the question propounded nust be

straight-forward and not reasonably suscepti -

ble to msinterpretation). Here, Ferrer-
Young squarely answered the asked questions

* DelLaRosa v. Zequeira, 659 So. 2d 239 (Fla. 1995).
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and there was no follow up inquiry requesting
information on her entire litigation history.

The fact that the defendant did not follow
up on the information Ferrer-Young provided
is significant for two reasons. First, be-
cause a juror's answer cannot constitute
conceal ment, where the juror's response to a
guestion about litigation history is anbigu-
ous, and counsel does not inquire further to
clarify that anbiguity. |[Footnote and cita-
tions omtted].

And second, because defense counsel did
not diligently discover this information.
G ven anpl e opportunity to do so, defense
counsel failed to inquire further about
Ferrer-Young's litigation history, or follow
up on her responses about the workers' com
pensation claim Therefore, any failure to
di scl ose additional prior |egal proceedings
was due to the defendant's |ack of due dili-
gence and thus cannot constitute active con-
ceal nent on the part of the juror. [Footnote
and citations omtted].

761 So. 2d at 358.

The contrast with the instant case could hardly be any
clearer. The prosecutor's question was not anbi guous and not
susceptible to msinterpretation, and neither was juror Robin-
son's answer. The information was squarely asked for and not
provi ded:

MR. PRUNER [ prosecutor]: These jury forns
ask very broad questions and, of course, this
is where we're getting into that area where
|"mnot trying to enbarrass anyone or intim -
date anyone, but it asks, have you or any
nenber of your famly or any close friends

ever been accused of a crine. That's what |
want to go into now.

| want to ask who was the person, what
relationship was it to you; if it wasn't you,
whet her you felt that person, whether it was
you or soneone else, was treated fairly in
the process and whet her you think that inci-

5



dent or experience would prevent you from
being a fair and inpartial juror.

Before | nove out, did | mss anybody el se
about prior jury service, though?

[ Prospective jurors indicating
negatively.]

MR PRUNER M. Diaz, we've talked to you
about that already, right?

MR DIAZ: Yes, sir.
(7/ 125- 26)

[M. Diaz had volunteered, earlier in voir dire, that he had
been a defendant in a jury trial in Hllsborough County six years
before, though this experience would not make himan unfair or
unfit juror (6/49-51)].

The prosecutor then turned to prospective juror Robinson:

MR PRUNER: Ms. Robi nson, who was that
person?

MS. ROBI NSON: My son's father.

MR. PRUNER. Ckay. D d you follow al ong
with that person's involvenent in the
crimnal justice system keep up with his
case?

M5. ROBINSON: Onh, yeah.

MR. PRUNER: Was this in Hillsborough?

M5. ROBI NSON:  Uh- huh

MR. PRUNER: Do you have an opinion
whet her that person was treated fairly or
unfairly?

M5. ROBINSON: It was fair.

MR. PRUNER |Is there anything about your
know edge of his experience that would

prevent you frombeing a fair and inparti al
juror?



MS. ROBI NSON:  No.

MR. PRUNER  Thank you.
(7/126-27).

O her jurors who had indicated in their questionnaires that

t hey or soneone they were close to had been accused of a crine
were then questioned on this subject. Several nentioned
relatives (7/127-35), and one juror, M. Sansoni, answered the
guestion the way Tracy Robi nson woul d have if she hadn't been
conceal ing her own crimnal involvement to protect herself:

MR. PRUNER: Could you tell nme who that
person was, or what relationship?

MR. SANSONI :  About ten years ago, | got
accused. It was related to ny sister-in-
| aw s divorce. She had been accused -- ny
sister-in-law had been accused, ny brother
had been accused and then they dropped it.
MR. PRUNER  Sounds |i ke a bl oody ness.
MR SANSONI: Other than that, on ny wife's
side, she has two brothers. Oneis in jail.
The ot her one keeps getting in and out. The
rest of the famly is fine.
(7/133)
Ms. Robinson was sitting right there, but she didn't amend
her answer. [Contrast Birch, 761 So. 2d at 358, n.7
("Interestingly none of the jurors nentioned any conmerci al
di sput es when questioned as to whether they had been a party to a
awsuit.")] Gven the direct and unanbi guous question, and the
answers given by jurors Diaz and Sansoni, it is outside the realm

of possibility that juror Robinson "sinply did not think that the

guestions posed by counsel applied to [her]."” See DelLaRosa V.



Zequeira, supra, 659 So. 2d 241. She was concealing the

information, and the record in this case even reveals the
probabl e notive for her to conceal it.

That being the case, what "follow up"” question was defense
counsel supposed to ask to satisfy the state's notion of due
di li gence? Should he have asked Ms. Robinson (and every ot her
juror who nentioned a relative's crimnal involvenent, since he
had no reason to suspect her as opposed to any of the other
jurors), "Are you sure you weren't accused of a crine?" It's
hard to imagine a nore effective way to alienate the entire jury
before the trial starts. Moreover, requiring this kind of
repetitive and confrontational "followup" questioning would
result in endless California-style voir dire proceedi ngs,
assuming that trial judges would even let it happen. See Stano

v. State, 473 So. 2d 1282, 1285 (Fla. 1985); Leanon v. Punal es,

582 So. 2d 8 (Fla. 3d DCA 1991); King v. State, 790 So. 2d 1253

(Fla. 5th DCA 2001) (trial court has discretion to limt

repetitive and argunentative voir dire questioning).

Tinmeliness of the Motion to Interview Juror Robi nson

The state clains that defense counsel's notion to interview
juror Robinson was untinely, and "[a]s such, the trial court was
wi thout jurisdiction to entertain the notion" (SB21-22, and 18
n.2). The state is wong, and the cases it relies upon -- State

v. Bodden, 756 So. 2d 1111 (Fla. 3d DCA 2000) and Beyel Brothers,

Inc. v. Lenenze, 720 So. 2d 556 (Fla. 4th DCA 1998) -- do not




support its position. The only relevant jurisdictional tinme
[imt is that a notion for new trial nmust be made within ten days
after rendition of the verdict, and (as the state acknow edges)

that was done. Contrast State v. Bodden, supra, 756 So. 2d at

1112- 13 (defendant's notion for newtrial filed nearly three
nonths after verdict was untinely, and since Rule 3.590(a) is
jurisdictional it cannot be extended by the parties or the trial
court).® Everything else that occurred as the fabric of juror
Robi nson' s decepti on and m sconduct unravel ed, was done within
the tinme period when the notion for new trial was pending. The
trial court had the discretion to consider defense counsel's
argunents and rule on the nerits; she did rule on the nerits (by
denying the anmended notion for new trial and the notion to
interview juror Robinson), and under the circunstances of this
capital case it would have been an abuse of her discretion if she
had refused to rule on the nerits. See, generally, Savoie v.

State, 422 So. 2d 308, 311-12 (Fla. 1982); Gaines v. State, 770

So. 2d 1221, 1226-27 (Fla. 2000).

A notion for newtrial has a ten day jurisdictional tinme
[imt, but in the discretion of the trial court it may be amended
while the original tinmely notion is pending. Fla.R CimP. 3.590
(a); see Salyers v. State, 705 So. 2d 1025, 1026 (Fla. 5th DCA

1998). Conversely, a notion for new trial cannot be anended

® Significantly, the appellate court granted Bodden a new

trial anyway, based on ineffective assistance on the face of the
record for counsel's failure to tinely file his otherw se
meritorious nmotion for newtrial. 756 So. 2d at 113-14.
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after the original tinely notion has been di sposed of. State v.
Snyder, 453 So. 2d 546 (Fla. 3d DCA 1984) (second notion for new
trial could not be treated as a bel ated anendnent under Rul e
3.590(a) to first notion for newtrial, because second notion
"was filed long after the trial court had determ ned the first
nmotion by granting it"). A notion for a juror interviewis

ancillary to a claimof juror m sconduct raised in a notion for

new trial. See Fla. R CimP. 3.600(b)(4); Sconyers v. State, 513
So. 2d 1113, 1115 (Fla. 2d DCA 1987); Roland v. State, 584 So. 2d

68, 69-70 (Fla. 1st DCA 1991); cf. Bernal v. Lipp, 562 So. 2d

848, 849 (Fla. 3d DCA 1990); Beyel Brothers v. Lenenze, supra,

720 So. 2d at 557-58. Fla.R Cv.P. 1.431(h) provides a ten day

non-jurisdictional tinme limt, which may be extended for good

cause, but -- as recognized in Roland v. State, supra, 584 So. 2d
at 69 -- that rule "do[es] not apply in the crimnal sector, and
no conparable rule of crimnal procedure exists."” Nevertheless,

a consi derabl e body of casel aw establishes that a crim nal

def endant may request a juror interview to support an allegation
of juror msconduct,®and since there is no specific tine linit,

it follows that a request is tinely if it is made before a tinely
notion for new trial has been ruled upon. |In fact, even the

civil rule, with its non-jurisdictional ten day tinme frame, has

® See e.g., Wlding v. State, 674 So. 2d 114, 118 (Fl a.
1996) (once initial show ng of juror m sconduct was made, inquiry
of the jurors was proper); Sconyers v. State, supra, 513 So. 2d
at 1115 and 1117; Roland v. State, supra, 584 So. 2d at 69-70;
Jenkins v. State, 732 So. 2d 1185, 1187 (Fla. 3d DCA 1999);
Forbes v. State, 753 So. 2d 709 (Fla. 1st DCA 2000).

10



basically been interpreted that way. See Benel Brothers v.

Lenenze, supra, 720 So. 2d at 558 (notions to interview were

untinely where "defendants did not nove to interview the juror
until alnmost three nonths after the rendition of the verdict,

after the trial court had already ruled on the notion for new

trial"). Simlarly, in US. Fire Insurance Co. v. Bellefeuille,

723 So. 2d 847, 848-49 (Fla. 4th DCA 1998), the notion for juror
interview was filed six weeks after the notion for new trial was
deni ed and two weeks after the notice of appeal was filed. In

hol ding that the request was untinely, the appellate court said:

Rul e 1.431(h), governing notions for
interview ng jurors, has the sanme ten day
period for filing as Rule 1.530(b) has for
serving notions for new trial. Qobviously,
the rules contenplate that under norma
circunstances inquiries into juror m sconduct
will be concluded by the tine post-trial
notions are determ ned. W conclude that
there is a distinction between cases such as
Lurie v. Auto-Omers Insurance Co., 605 So.
2d 1023 (Fla. 1st DCA 1992) where evidence of
juror m sconduct was called to the attention
of a party, and the present case, in which a
defendant initiated an investigation on its
own in the hopes of uncovering an

i mpropriety.

The Need for an Inquiry Into Juror Robi nson's Drug
Use During the Trial

In the instant capital case, there was no "fishing expedi -
tion"; if anything, the fish junped into the boat. The facts
giving rise to a reasonable concern that juror Tracy Robi nson may
have been under the influence of crack cocaine and marijuana

during appellant's trial were not devel oped by anyone connected

11



with the defense, but by |law enforcenent officers who arrested
her for possession of those drugs, and who allegedly snelled
marijuana in the apartnment occupied by her (and not by her
boyfriend) at the time of her arrest. The same probabl e cause
whi ch existed to arrest her was al so probabl e cause to trigger
the need for an inquiry as to whether she was using crack cocai ne
or marijuana while serving as a juror in this capital case. That
is especially true in light of the timng of her arrest; on the
night followng the first day of the penalty phase, and only five
days after the jury's guilt phase deliberations and verdict.

VWile it is true that her arrest does not conclusively establish

that she was actually using these drugs during the trial, it
doesn't have to -- that is the reason for the trial judge to

conduct an inquiry. See Snook v. Firestone Tire and Rubber Co.,

485 So. 2d 496, 498-99 (Fla. 5th DCA 1986) ("Contrary to
Firestone's argunents, Snook does not have to conclusively
establish that the alleged incident occurred and actually
prejudiced his case . . . . [I]t is only necessary to establish
a basis for an inquiry"). Under the circunstances of this case,
once the trial judge |earned of juror Robinson's md-trial drug
arrest it was incunbent upon her to pursue the matter further,

whet her sua sponte or based on the defense's oral request or its

witten notion. See Young v. State, 720 So. 2d 1101, 1104 (Fl a.

1st DCA 1998).
A crimnal defendant has a due process right to an

uninpaired jury and judge. Jordan v. Mssachusetts, 225 U S. 167

12



(1912); Tanner v. United States, 483 U S. 107 (1987); United

States v. Hall, 989 F.2d 711, 714 (4th Cr. 1993); Summerlin v.

Stewart, 267 F. 3d 926, 948-56 (9th G r. 2001). Both the five
Justice majority (483 U S. at 110) and the four dissenting
Justices (483 U.S. at 115) in Tanner clearly and expressly
recogni zed this right. As discussed in appellant's initial
brief, the narrow issue in Tanner is whether Congress, in
enacting Federal Rule of Evidence 606(b) (which, as Professor

Ehrhardt has noted, is significantly and intentionally different

from 890.607(2)(b)) and in light of the legislative history of
606(b) (in which Congress "specifically understood, considered,
and rejected"” an alternative version which would have all owed
juror testinony on, inter alia, juror intoxication), could
constitutionally preclude juror testinony concerning jurors' drug
and/ or al cohol intoxication. By a 5-4 vote, and over a strongly
wor ded and wel |l reasoned dissent, the U S. Suprene Court held

t hat Congress could constitutionally do so. That is a far cry

fromsaying that a state is conpelled to do so, nor does the

Tanner opinion purport to engraft Federal Rule of Evidence 606(b)
on those states -- like Florida -- which have not adopted it, and
whi ch in fact have chosen not to adopt it. See Ehrhardt, Florida
Evi dence, 8102.1 (2001 Ed.). Nor does Tanner overrule the body
of pre-and-post Tanner Florida casel aw recognizing that in this
state juror intoxication is overt m sconduct which can be the

subject of inquiry and which, if established, will vitiate a

verdict (see |IB 52-54,58,62). Devoney v. State, 717 So. 2d 501
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(Fla. 1998), relied on by the state (SB21-22) has absolutely
nothing to do with drug use or intoxication, and is not
controlling precedent (see IB 62-63, n.7).

Appel | ant therefore believes he has shown that the federal
rule's preclusion of juror testinony regarding drug use or
i ntoxication does not apply in Florida. But what if this Court
concl udes (based on Devoney or otherwise) that it does apply in
Florida; would that be constitutionally perm ssible? Appellant
submts that, under the circunstances of this capital case, it
woul d not be. Tanner was a non-capital case, and (in addition to
the federal legislative history) the majority's holding is
| argely based on the inportance of finality of jury verdicts.
438 U. S. at 120-21. See Devoney, 717 So. 2d at 504 (Devoney is
al so a non-capital case, it was al so decided by a single vote

margi n over a strong dissent, and it expressly limts Wlding v.

State, 674 So. 2d 114 (Fla. 1996) noting, inter alia, that

Wlding was capital case). Gven that all nine nmenbers of the
U. S. Suprene Court recognized in Tanner that there is a due
process right to an uninpaired jury, and given that both the U S.
Supreme Court and this Court have consistently recognized that
"death is different” and a hei ghtened degree of due process
protection nust be afforded in both the guilt and penalty phases

of a capital trial,” it is reasonable to believe that Tanner

" See e.g., Beck v. Al abama, 447 U.S. 625, 637-38 (1980);
Lockett v. Chio, 438 U.S. 586 (1978); Gardner v. Florida, 430
U S. 349 (1977); Wodson v. North Carolina, 428 U.S. 280 (1976);
Reid v. Covert, 354 U S. 1, 77 (1957) (Harlan, J., concurring);
Allen v. Butterworth, 756 So. 2d 52, 59 (Fla. 2000); Fitzpatrick
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woul d be decided differently in the context of a capital case.
The finality of the penalty would have to be wei ghed agai nst the
finality of the verdict, and -- especially in a case like this

one where the juror's probable drug use came to light during the

trial itself, not as a result of some "fishing expedition" but as

a consequence of an arrest nade by | aw enforcenent, the

i nportance of protecting appellant's due process rights nust
prevail. To do otherwise -- to hold that a capital defendant is
constitutionally entitled to jurors who are not using crack
cocaine and marijuana during his trial, while at the sane tine
bl ocking himfrom establishing that this occurred -- would be
"tantamount to giving a right without a remedy, which in |egal

currency is worth nothing." Lamar-Orlando, Etc. v. Gty of

O nond Beach, 415 So. 2d 1312, 1321 (Fla. 5th DCA 1982). See

also Shields v. Gerhard, 658 A 2d 924, 928 (Vt. 1995) ("The

common | aw, which provides a renedy for every wong, provides a

remedy for violation of a constitutional right"; neither the

| egi sl ature nor the courts have the power to deprive individuals

of a nmeans by which to vindicate their constitutional rights).
Finally, this Court should consider the well reasoned

decision of the Ninth Grcuit Court of Appeals in Summerlin v.

Stewart, 267 F.3d 926 (9th Cr. 2001), holding that the habeas

petitioner (froman Arizona nmurder conviction and death sentence)

v. State, 527 So. 2d 809, 811 (Fla. 1988); Arbalaez v. State, 738
So. 2d 326, 331 (Fla. 1999) (Anstead, J., concurring); Swafford
v. State, 679 So. 2d 736, 740 (Fla. 1996) (Harding, J.,
concurring, joined by Justices Kogan, Shaw, and Anstead).
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was entitled to an evidentiary hearing on his claimthat the
trial judge's alleged use of and addiction to marijuana deprived
hi m of due process:

We conclude from Jordan's and Tanner's
articulations of a defendant's right to a
mental |y conpetent tribunal that Summerlin
had a clearly established constitutional
right in 1982 to have his trial presided
over, and his sentence of life or death
determ ned by, a judge who was not acting at
that time under the influence of, or
materially inpaired by, a mnd-altering
illegal substance such as marijuana.

267 F. 3d at 950.

[ Jordan, Tanner, and United States v. Hall, supra, 989

F. 2d at 714, all recognize that the right to a nentally
conpetent tribunal applies to jurors as well as judges].
The Summerlin court cogently wote:

The experts tell us that we can tolerate a
certain nunmber of insignificant parts of
arsenic in our drinking water and a certain
i rreduci bl e nunber of insect parts in our
edi bl e grain supplies, but we need not, and
we should not, simlarly tolerate a single
drug addicted jurist whose judgnent is
i npaired, especially in a case involving life
and death decisions. Neither should we put
to death any prisoner so condemmed by such a
waywar d j udge.

It is difficult to gainsay the inportance of
enforcing with efficient and sensible sanc-
tions the core due process guarantees in our
Constitution. To |look the other way in the
face of certain serious constitutional defi-
ciencies is to render those guarantees " a
formof words,' valuel ess and undeserving of
mention in a perpetual charter of inestinmable
human liberties.” [Ctation omtted].

267 F. 3d at 955.
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Furt hernore, and not surprisingly, this
case is fact specific. It is not about pre-
scription drugs or painkillers or a jurist
grieving about the loss of a child. It is
about uncontroverted allegations of illegal
drug use, of crinmes, and of addiction to an
illegal mnd-altering substance, one that
di storts perceptions and degrades judgnent.
In the vernacular, it is a substance that
wi th chronic abuse render smart people
average and average people stupid. If it is
against the law to drive a vehicle under the
i nfluence of marijuana, surely it nust be at
| east equally offensive to allow a judge in a
simlar condition to preside over a capital
trial.

The Constitution may not entitle everyone to
t he wi sdom of Sol onon, but it does at a mni-
mum entitle everyone to judicial judgnment not
inmpaired by mnd-altering illegal drugs. W
see no cause to be concerned about the
stability of the justice system by pausing
here to nmake sure that the Constitution has
been respected and that the State will not
take life wthout due process of |aw

267 F. 3d at 956.

In the instant case, while it involves the jury foreperson
rather than the judge, it also involves cocaine in addition to
marijuana (and there are good reasons why the forner is always a
felony while the latter can be a m sdeneanor). Also the instant
case is nmuch nore tine-specific than Summerlin; here, the juror
was actually arrested for possession of cocaine and marijuana
during the capital trial itself.

Consi dering the strong indications (devel oped by the police,
not defense counsel) of juror Robinson's probable cocaine and
marijuana use during the trial, considering the highly addictive
and m nd-altering effects of crack cocaine (which are not
necessarily apparent to an observer) (see IB57-58), and
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considering also that she had a warrant out for her arrest and
she (apparently intentionally) conceal ed her prior conviction on
voir dire, there is just too nmuch arsenic in the drinking water
of this capital trial to allow appellant's conviction and death
sentence to stand.

|SSUE Il (Individual Voir Dire)

The | ssue on Appeal

The state clains that appellant's (supposed) assertion that
the trial court denied his request for individual voir dire is
"factually inaccurate" (SB26-27). As the state correctly points
out (and as appellant nmade equally clear in his initial brief),
the trial court indicated (albeit in a somewhat confusing manner)
that she would allow individual voir dire of those jurors who had
know edge of the case fromthe nedia (SB16-17, see |B80-83, 88-
91). The problemis not that the trial judge nmade a ruling
denying individual voir dire; if she had done that this case
woul d be squarely controlled by Bolin and Kessler® (since the
overwhel m ngly intense, prejudicial, and inadm ssible publicity
was as bad if not worse than in those cases, see |B71-80,90) and
-- appellant submts -- it would be a slam dunk reversal on this
issue. Rather, the problemis that -- while the defense
attorneys and the judge, through their coments, notions, and
rulings throughout the pretrial and voir dire proceedi ngs, nade

it clear that they all understood the need to individually

® Bolin v. State, 736 So. 2d 1160 (Fla. 1999); Kessler v.
State, 752 So. 2d 545 (Fla. 1999).
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exam ne the publicity-exposed jurors about what they knew or

t hought they knew fromthe nedia -- when push cane to shove
nobody did it. Thus, while the destructive inpact on appellant's
right to an inpartial jury is the same as in Bolin and Kessler,
the legal issue is nuch nore conplicated and hybrid. Appellant's
position, in descending order, is (1) the trial judge, having an
affirmative obligation to ensure the seating of a fair and inpar-
tial jury [see Bolin, 737 So. 2d at 1166; Kessler, 752 So. 2d at
551; cf. dark v. State, 601 So. 2d 284, 286 (Fla. 3d DCA 1992)]

had nore than enough information before her show ng that

i ndi vidual voir dire of the publicity-exposed jurors was
necessary, and she erred in allowing this capital jury to be
enpanel ed and sworn without it; (2) defense counsel was
ineffective on the face of the record by failing, for no

di scernible tactical reason, to protect appellant's right to an
inmpartial jury by individually exam ning the publicity-exposed
jurors (as he had been told he could do, and as the defense had
hitherto asserted the constitutional need and right to do), and
(3) at the very mninum any affirmance of appellant's conviction
and death sentence should be without prejudice to his raising
this facially sufficient claimof ineffective assistance by Rule

3. 850 noti on.

Timng of the Publicity

As just discussed, the trial judge's ruling that she would

al I ow i ndi vi dual exam nation of those jurors who had been exposed
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to the nedia coverage was the correct one; her error (and defense
counsel's) was in not follow ng through. The state now argues
that the judge woul d have been within her discretion had she

deni ed the notion for individual voir dire (SB27-28). Not
surprisingly, the state has nothing to say about the content of
the publicity in this case, but contends only that it "occurred
sufficiently prior to the trial so as to preclude a need for

i ndi vidual voir dire" (SB28).

First of all, even if it were true that all of the publicity
occurred a year or nore before the trial, that m ght nean that
fewer nenbers of the venire would renenber it than if it had
occurred yesterday, but individual exam nation of those jurors
who did remenber it would still be necessary. See Bolin, 736 So.
2d at 1166 and n.2 (stating that trial courts nust ascertain
whet her prospective jurors possess inadm ssible and prejudicial
information fromthe nedia, and noting that retrial mght have
been avoided "if the court had taken the tinme to determ ne what
facts fewer than ten venirepersons knew about Bolin's case based
on the news accounts they had read"). G ven the sensationa
nature and the sheer volune of the coverage in this case, the
amount of inadm ssible and outrageously prejudicial information
and i nnuendo conveyed, and the relentless hanmrering on
appellant's crimnal record, his prior inprisonnments, and his
sexual proclivities, it would have been an abuse of discretion to
deny individual exam nation of those jurors who had know edge of

the case fromthe nedia. Contrast Kalinosky v. State, 414 So. 2d
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234 (Fla. 4th DCA 1982) (cited by the state at SB30-31)
(newspaper articles on drug cases "were of a general nature and
did not involve pre-trial publicity directed specifically at
appel l ants' case").

Moreover, the state's assunption that there was no
prejudicial publicity near the tinme the jury was sel ected and the
trial took place is factually inaccurate. As early as the
hearing on the notion for a gag order, the judge stated that
she' d seen sone of the newspaper articles and TV news broadcasts,
and "the concern seens to be the tact in which the nmedia has
taken to report sonme information that certainly is not going to
be adm ssible in trial . . ." (SR59). She further stated "
if anything is going to affect M. Johnston's right to a fair
trial [it's] going to be those kind of comments and that kind of
information that's comng out that | don't think I have any
control over. Al | can say is, it's going to nmake things very
difficult to get a jury if it keeps up" (SR59). Well, it kept
up, and after reading the feature article entitled "A " Side of
Evil'" the judge granted appellant's notion for individual voir

dire on (inter alia) the jurors' know edge of the case through

publicity (4/629-30, 19/1931-32). At the beginning of jury

sel ection the defense (perhaps unnecessarily) renewed its notion
for individual voir dire, saying, "W would like to do it
totally, but we would especially like to do it on the publicity,
pretrial publicity part" (6/8). This time, inexplicably, the
judge said, "Well, that's denied" (6/8), but she left the door
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open to individual questioning at the bench in the event that
particular jurors indicated they had know edge of the case (6/8-
9). Defense counsel called the court's attention to the fact
that there was publicity at the time of trial
Your Honor, yesterday, in yesterday's St.
Pete Tinmes there was a great big old story
about it.
THE COURT: That doesn't surprise ne a

bit. They just love to prejudice every panel
we get over here.

MR. REG STRATO  Yes, nma'am

THE COURT: If they all read it, then
we'll all talk about it.

(6/9).

But they didn't talk about it, and nobody ever asked the
ei ght publicity-exposed jurors when they had read, seen, or heard
reports about the case, or whether they had read yesterday's St.
Pete Tines article (see 7/172,176-83, 209-10).

Even during the trial itself, in making the decision to
sequester the jury during deliberations, the trial judge noted
that appellant's prior record has "been in every newspaper

article every time. The press has tried their darndest to get

that before the jury" (14/1243).

Clearly, then, the "timng" of the publicity did not obviate
the need for individual exam nation of those jurors who had been
exposed to it; just the opposite is true and the trial judge knew
it.

As recognized in a different context in dark v. State, 601

So. 2d 284, 286 (Fla. 3d DCA 1992), trial judges "should be nore
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vigilant and | ess deferential in the [jury selection] process in
order to preserve and protect the integrity of jury trials".
Bolin and Kessler also place an affirmative obligation upon trial
judges to ensure jury inpartiality in trials preceded by intense
and sensational nedia coverage, by ascertai ning whether the
jurors exposed to the publicity have i nadm ssible and highly
prejudicial information about the case. |In the instant case, the
trial judge knew she needed to do this, and she said she would do
it, but she didn't. That does not excuse defense counsel's
equal | y egregi ous om ssion, but there was judicial error as well

and that can and should be renedied on direct appeal.

| neff ecti ve Assi stance

Most of the state's argunent revol ves around what defense
counsel didn't do (SB27,28,30,31). Appellant believes that it is
pointless to apportion fault; the failure to ascertain what these
jurors knew fromthe publicity resulted froma conbinati on of
judicial error, attorney error, and probably sonme confusion over
the judge's ruling. Reversal on direct appeal -- based either on
judicial error or ineffective assistance on the face of the
record -- would be the fairest and nost expeditious renmedy; it
woul d avoid "l egal churning” in postconviction proceedings (and
it would have the additional salutary effect of nooting out the
norass of |egal problens created by Tracy Robinson's service on

this jury).
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Al ternatively, and at the very |least, any affirmance of
appel lant's conviction and death sentence should be w t hout
prejudice to his ability to obtain relief for his counsel's
i neffectiveness in postconviction proceedings. Were it is
al l eged that the acts or om ssions of counsel during voir dire
deprived the defendant of his right to be tried by a fair and
inmpartial jury, that is a facially sufficient claimof
i neffective assistance of counsel, and unless the allegations are
conclusively refuted by the record, the defendant is entitled to

an evidentiary hearing under Rule 3.850.° In Thonpson v. State,

796 So. 2d 511 (Fla. 2001), a capital case, this Court reversed
the summary deni al of Thonpson's 3.850 notion, holding that as to
three of his clains he was entitled to an evidentiary hearing.
One of these was an allegation of counsel's defective performance
on voir dire. This Court focused its attention on Thonpson's
claimthat trial counsel was ineffective for failing to challenge
juror Wl cott (who had extreme difficulty accepting the notion
that a defendant has a right not to testify) for cause or excuse
her perenptorily. M. Wlcott eventually served on the jury, and
Thonpson did not testify. |In the postconviction proceedings, the
trial court summarily denied relief, concluding that even if

counsel 's performance was deficient, no prejudice resulted

° See Black v. State, 771 So. 2d 583 (Fla. 4th DCA 2000);
Fernandez v. State, 758 So. 2d 1199 (Fla. 4th DCA 2000); Mnson v.
State, 750 So. 2d 722 (Fla. 1st DCA 2000); Mller v. State, 750
So. 2d 137 (Fla. 2d DCA 2000); Baber v. State, 696 So. 2d 490
(Fla. 4th DCA 1997); Powell v. State, 673 So. 2d 119 (Fla. 4th
DCA 1996); G bbs v. State, 604 So. 2d 544 (Fla. 1st DCA 1992);
Romano v. State, 562 So. 2d 406 (Fla. 4th DCA 1990).
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(apparently based on the theory that the evidence was nore than
sufficient to sustain the two first degree nurder convictions).
On appeal, this Court disagreed with both the trial court's
reasoni ng and result:

Primarily, the trial court's conclusion is
m sdirected in this analysis. The issue is
not whet her the evidence was sufficient to
support the convictions; the real issue is
whet her, as a result of counsel's
performance, the panel which nmade that
ultimate determ nati on was conposed of jurors
who held the fact that Thonpson exercised a
fundanmental constitutional right against him
[Ctations omtted]. . . . Notw thstanding
this fact we cannot foreclose the possibility
that counsel's failure to challenge juror
Wl cott for cause was the product of sone
reasonabl e tactical decision. Accordingly,
we remand for an evidentiary hearing to
permt the trial court to eval uate any
evi dence as to why, if for any reason,
def ense counsel did not seek this juror's
removal .

796 So. 2d at 517 (footnote omtted).
In Chattin v. State, 800 So. 2d 665 (Fla. 2d DCA 2001),

Chattin's trial counsel had failed to properly preserve for
appel l ate review neritorious challenges for cause to two prospec-
tive jurors who had indicated a clear unwillingness to follow the
| aw on voluntary intoxication. On direct appeal, the Second DCA
affirmed Chattin's conviction w thout prejudice to raising any
appropriate issue on a 3.850 notion. Wen Chattin then filed
such a notion, alleging trial counsel's ineffectiveness, "[t]he
trial court inexplicably denied this claimfinding that it was
not cognizable in a rule 3.850 notion". Reversing for an

evidentiary hearing and citing Thonpson, the Second DCA sai d:
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Chattin's trial counsel initially chall enged
the jurors for cause but failed to
denonstrate that he used all his perenptory
chal | enges, that he requested additional
perenptory chal |l enges but that request was
deni ed, and that an objectionable juror was
seated. The likelihood that this was a
reasonabl e tactical decision is nore renote
than the likelihood that trial counsel's
failure to challenge the juror for cause in
Thonpson was based on tactical concerns,
especially given the fact that the jurors in
t he present case indicated unwillingness to
follow the | aw regardi ng the specific defense
Chattin enployed at trial. However, pursuant
to Thonpson, we reverse that portion of the
trial court's order denying this claim and
we remand for an evidentiary hearing.

The trial attorney in Chattin had also failed to preserve
his apparently nmeritorious objection to the state's perenptory
chal  enge of an African Anerican juror by failing to renew his
obj ection before the jury was sworn. The Second DCA hel d t hat
this issue was al so cogni zable on a 3.850 notion, and remanded
for an evidentiary hearing "to determ ne whether counsel's
failure to preserve the objection to the perenptory stri ke was
t he product of a reasonable tactical decision.” 800 So. 2d at
666.

In the instant case, undersigned counsel has tried and
failed to cone up with an arguable tactical reason for trial
counsel -- after the defense had assi duously docunented the need
for individual voir dire by conpiling numerous newspaper articles
and summari es of television news reports; after the defense had
secured a pretrial ruling allow ng individual voir dire on
publicity; after renewing the notion on the norning of jury
sel ection saying "we would especially like to do it [individual
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voir dire] on the publicity, pretrial publicity part"” (6/8); and
after again obtaining a ruling which appeared to allowthis -- to
t hen choose not to do it. Not only that, defense counsel
actually allowed two of the prospective jurors who had been
exposed to the publicity to serve on appellant's capital jury,
and said to one of those jurors, when he acknow edged that he

recall ed sonething, "l don't want to know what you think the

details are because | don't want you to say this in front of the

ot her people” (7/179). Absent any conceivably legitimte
tactical reason for his failure to protect appellant's right to
an inpartial jury in a trial where appellant's life was on the
line, where counsel and the judge were all very nuch aware of

just how toxic the publicity had been, and where Bolin, Kessler,

and the trial court's rulings in this case gave himthe right to

i ndi vidually exam ne the publicity-exposed jurors, this is one of
those rare cases where prejudicial ineffectiveness can be shown
on the face of the record. 1In light of the devastating publicity
described at p. 71-80 of appellant's initial brief, counsel's
defective performance in jury selection anobunted to a breakdown
of the adversary process. Alternatively and at the |east,

appel  ant shoul d be afforded the opportunity to prove this
facially sufficient claimin an evidentiary hearing pursuant to

Rul e 3.850. Thonpson; Chattin; Black; Fernandez; Mnson; Mller;

Baber; Powell: G bbs; Romano.
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|SSUES |11 and IV (Extreme Mental or Enotional D sturbance)

Pr eservati on

To appeal the denial of a requested jury instruction on a
mtigating circunstance, "[t]he contenporaneous objection rule is
sati sfied when, as here, the record shows that there was a
request for an instruction, that the trial court understood the

request, and that the trial court denied the specific request."”

Toole v. State, 479 So. 2d 731, 733 (Fla. 1985), citing Thomas v.
State, 419 So. 2d 634 (Fla. 1982). See also Franqui v. State,

__So. 2d__ (Fla. 2001) [26 FLW S695, 697]. Once the trial court
refused to instruct the jury on the extrenme nental or enotional
di sturbance mtigator, it would have been futile and maybe even
counterproductive to try to argue it to the jury (see SB32-33).
See Thomas; Spurlock v. State, 420 So. 2d 875 (Fla. 1982); State

v. Heathcote, 442 So. 2d 955 (Fla. 1983) (after request for

i nstruction has been made and denied, issue is preserved and
counsel need not make further futile objections or pursue usel ess
course of action). As for counsel's supposed failure to
"identify" or "propose" extrenme nental or enotional disturbance
as a mtigator for the trial court to consider, Florida' s death
penalty statute does that by enunerating it as one of only seven
statutory mtigating factors, and defense counsel further
identified it as a factor to be considered in this case by
requesting a jury instruction on it. The state's reliance, in

arguing for a procedural default, on Canpbell v. State, 571 So.
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2d 415, 419 (Fla. 1990) and Lucas v. State, 613 So. 2d 408 (Fl a.

1992) is msplaced (see SB32-33,35-36). Nonstatutory mtigating

factors need to be identified because they are not enunerated in
the statute and because (as long as they pertain to the
circunstances of the crinme or the character or background of the
defendant) they are virtually limtless. As explained in Lucas
v. State, 568 So. 2d 18, 23-24 (Fla. 1990):

Because nonstatutory mtigating evidence is
so individualized, the defense nmust share the
burden and identify for the court the
specific nonstatutory mtigating
circunstances it is attenpting to establi sh.
This is not too much to ask if the court is
to performthe neani ngful analysis required
in considering all the applicabl e aggravating
and mtigating circunstances.

The sane point was enphasized in Consalvo v. State, 697 So.

2d 805, 818 (Fla. 1996):

Unlike statutory mitigation that has been
clearly defined by the | eqislature, nonstatu-
tory mtigation may consi st of any factor
that coul d reasonably bear on the sentence.
The paraneters of nonstatutory mtigation are
|largely undefined. This is one of the
reasons that we inpose sonme burden on a party
to identify the nonstatutory mtigation
relied upon.

Therefore, there was no requirenent (and certainly no waiver
inplicit in not doing so) for defense counsel to "identify" the
statutory mitigator of extrenme nental or enotional disturbance in
hi s sentenci ng nenoranda or at the Spencer hearing, especially
after the trial judge refused even to instruct the jury on that
mtigating factor. The question sinply is whether there was

evidence in the penalty phase fromwhich the jury, if properly
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instructed, could have found the statutory mtigating factor of
extreme nental or enotional disturbance. The other question is
whet her there was evidence in the penalty phase and the Spencer
hearing to require the judge to find and weigh -- or at the very
| east to discuss and explain her reasons for rejecting® -- the

extreme nental or enotional disturbance mtigator

The Evi dence

The state asserts that "absolutely no evidence was presented
during either the penalty phase or the Spencer hearing in support
of this particular mtigator" (SB32, see 33,34), and that "Appel-
| ant provided no evidence during the penalty phase fromeither
lay witnesses or the experts concerning his nental or enotional

state at the tine of the murder"” (SB40)(enphasis in state's

brief). The state is wong. Drs. Krop (a clinical psychol ogi st
speci ali zing in neuropsychol ogy) and Wod (a professor of
neur ol ogy specializing in neuropsychol ogy and brain inmaging) each
testified -- based both on the neuropsychol ogi cal testing

adm nistered by Dr. Krop and the PET Scan adm nistered by Dr.

 Atrial court may reject a claimthat a mitigating
ci rcunst ance has been proven, provided the record contains
conpetent substantial evidence to support the rejection. N bert
v. State, 574 So. 2d 1059, 1062 (Fla. 1990); Mahn v. State, 714
So. 2d 391, 401 (Fla. 1998). See Franqui v. State, = So. 2d __
(Fla. 2001)[ 26 FLW S695, 607] ("The sentencing order reveals that
the trial court expressly considered in great detail whether
Franqui's famly history . . . was a mtigating circunstance.
| ndeed, the trial court nade extensive findings and explained its
reasoning for rejecting Franqui's famly history as a mtigating
ci rcunstance. Based upon our review, we find that conpetent
substanti al evidence supports the trial court's conclusion").

30



Wod -- that appellant suffers from brain damage; specifically
frontal |obe inpairnment (17/1658-60, 1662-63; 16/1498-1500, 1509-
11). His neasured frontal |obe brain activity is below the
bottom one percent of the normal scale, which, Dr. Wod
expl ai ned, nmeans that out of 100 randomly sel ected peopl e,
appellant's frontal |obe activity would be worse than the worst
of them (16/1498,1509-10).' This condition correlates with poor
judgment, inpulsivity, and disinhibited behavior; Dr. Wod anal o-
gized it to a person driving a car w thout good brakes (16/1509-
11). There was no doubt in Dr. Wod' s mnd that appellant is

| ess able to exercise judgnment or control his inpulses than
normal people are (16/1509). [Simlarly, Dr. Krop testified that
people with frontal | obe danmage are inpul sive. They react to
situations or stinmuli w thout nmuch deliberation or thinking, and
t hey have difficulty controlling or stopping their behavior once
it gets started (17/1660-62)].

Dr. Mchael Maher, a psychiatrist, concluded that appell ant,
whil e conpetent to stand trial, suffers fromsignificant nmenta
illness (17/1594-95), and that his nental health problens are
related to the frontal |obe brain inpairnment which is evident on
the PET Scan (17/1596-99). As a consequence of his frontal |obe

abnormal ity:

" These findings, Dr. Wod stated, were corroborated by

appel lant's nedi cal and behavi oral history, including his
hospitalization at age 14, and the nedical treatnent he was
receiving in 1997 in the nonths prior to the Coryell hom cide
(16/ 1499, 1509).
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[the] normal ability to inhibit an
urge, to stop a feeling or a desire or a
t hought from being put into action, into
behavior is significantly inpaired. So when
he has a strong urge, anger, |eal ousy,
hum liation, rage, it is much nore Iikely
that urge is going to be carried into action
and not stopped or inhibited by the frontal
| obe and the functioning of the frontal | obe.

(17/1599).

In Dr. Maher's opinion, appellant's capacity to control a
negative or angry thought, or to respond within appropriate
[imts to feelings of rejection or humliation, is very nuch |ess
than a normal person's (17/1603-04). |In addition to, and rel ated
to, his brain inpairnent, appellant suffers froma dissociative
di sorder and from sei zure activity (17/1601-03, 1607). A
di ssoci ative disorder "is a psychiatric disorder in which sone
aspect or part of a person's total personality or awareness"” is

at tinmes absent or unavailable to him (17/1607). Dr. Mher was

of the opinion that the crine in this case was the result of a

di ssoci ative episode which was triqggered by appellant's approach

to and rejection by Leanne Corvyell in the apartnment conpl ex

parking lot (17/1609). |In Dr. Maher's opinion, the dissociative

epi sode was not severe to the point where he didn't know who he
was or who she was or what the likely result of his actions would
be, but he did think it was "to the point where he didn't have
the capacity to appreciate in a fully human way what he was doi ng
and what was happeni ng" (17/ 608).

Dr. Harry Krop was recalled in the Spencer hearing, where he

further el aborated on the effects of appellant's significant
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frontal |obe inpairnent (see 21/2266-67). The frontal |obes play
a key role in regul ating behavior and controlling inpul ses (21/
2269-70). People with this disorder tend to overreact, becone
very inpul sive, and use very bad judgnent, particularly in
stressful situations, and Dr. Krop testified, "that's what

think was certainly operating on the day this incident occurred”
(21/2272-73). In Dr. Krop's opinion, the interaction of
appel l ant's psychosexual disorder and his organic brain damage

"resulted in what | would consider a serious enptional disorder

occurring at the tinme of the offense" (21/2273).

The state nakes the back-up argunent that the judge
consi dered this evidence as nonstatutory mtigation (SB37).
First of all, that wouldn't cure the error in failing to instruct
on, find, weigh, or consider the statutory nental mtigator,
which -- as recognized in Santos v. State, 629 So. 2d 838, 840

(Fla. 1994) -- is one of the weightiest factors in nmaking the
life or death decision. Secondly, how did he consider the

evi dence as nonstatutory mitigation? As the state points out, he
gave it no weight and no explanation (SB37, see IB 98, n.13).

Wiile Trease v. State, 768 So. 2d 1050, 1055 (Fla. 2000) all ows

the sentencing judge to find that a mtigating factor exists but
accord it no weight, this is proper only when the sentencer
determnes "in the particular case at hand that it is entitled to

no weight for additional reasons or circunstances unique to that

case." 768 So. 2d at 1055. VWhere, as here, there is substanti al

unrebutted evidence of an inportant mtigator and the judge
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provi des no reason for giving the mtigator no weight, the

principles of Canpbell v. State, 571 So. 2d 415, 419 (Fla. 1990)

and Wal ker v. State, 707 So. 2d 300, 318-19 (Fla. 1977) are

violated, as is the Ei ghth Arendnent. See Eddings v. Kkl ahoma,

455 U. S. 114, 115 (1982). See also Wodel v. State, = So. 2d __

(Fla. 2001) [26 FLWS14, 18] (trial court cannot sunmarily

di spose of mtigation).

CONCLUSI ON

Based on the foregoing argunent, reasoning, and citation of
authority, and that contained in his initial brief, appellant
respectfully requests that this Court reverse his convictions and
death sentence and remand for a new trial [Issues | and II], and
reverse his death sentence and remand for a new penalty phase

trial and/or resentencing [Issues IIl and IV].
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