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STATEMENT OF THE CASE AND FACTS

The State will rely upon the Statenment of Case and Facts in
its initial brief in these proceedings, with the follow ng
addi ti ons:

Def endant’ s convicti on began final on October 4, 1993, when
the United States Suprenme Court denied certiorari from this
Court’s affirmance of his convictions and sentences. Rodriguez
v. Florida, 510 U S. 830 (1993).

On Septenber 19, 1994, Defendant filed initial notion for
post conviction relief, which was a shell notion and asserted
that he did not have public records fromthe State Attorney’s
Ofice. (R 40-96). On February 9, 1995, the State Attorney’s
Ofice informed Defendant that its files were ready for
i nspection and copying. (R 98-99) On February 22, 1995,
Def endant responded that he wanted the State Attorney’' s file to
be copied and provided to him before he sought to inspect the
file. (R 104-05) The State Attorney’s Office sent those copies
on March 6, 1995. (R 439)

At a status hearing held on Septenmber 7, 1995, the State
Attorney’s Office provided those portions of its files that it
did not believe it was required to disclosure under the public
records lawto the trial court for an in canera i nspection. (R

369- 75) On Septenmber 11, 1995, the trial court entered a



written order, finding that Defendant was not entitled to
di sclosure of any of the materials submtted for in canmera
i nspection. (R 568)

On June 28, 1996, Defendant filed his first notion to conpel
public records conpliance and included the State Attorney’s
Office as one of the agencies who had not conmplied with his
requests.! (R 604-08) On Decenber 5, 1996, the trial court held
a hearing on this mtion. (R 777) After another public records
hearing on April 18, 1997, the trial court ruled that Defendant
had received all of the public records to which he was entitl ed,
t hat he had waived his right to seek further public records by
his dilatory pursuit of themand that a final amended notion for
post conviction relief was to be filed with 30 days. (T. 298-
330)

After receiving several extensions of time, Defendant’s
third amended notion for post conviction relief was filed on

July 31, 1997.%23% (R 1667-1858) The State filed its response to

! The trial court had ordered Defendant to file a notion
to conpel at that tine so that the public records issues could
be resolved. (T. 4-6)

2 Def endant had filed an anended notion on October 4,
1995. (R 140-273) He corrected that motion on October 10, 1995.
(R 280-358) He had also filed a second anended noti on on April
18, 1997. (R 1044-1265)

3 Def endant filed a corrected third anended notion for
post conviction relief on August 10, 1997. (R 1862-2054)

2



this nmotion on Septenber 8, 1997. (S.R 182-237)

Despite the trial court’s ruling that Defendant had the
public records to which he was entitled, Defendant continued to
seek additional public records concerning other individuals.?
(R 1379-1480) On Decenmber 5, 1997, the trial court held a
status hearing, during which the trial court ruled that
Def endant had wai ved his right to seek additional public records
by his dilatory actions in litigating the issue and ordered that
the matter woul d proceed to a Huff hearing in 90 days. (R 22,
T. 341) That day, the State served notice that the Huff hearing
inthis mtter would be held on March 13, 1998. (R 2077)

On March 13, 1998, the day of the Huff hearing, Defendant
filed a fourth amended notion for post conviction relief. (R
2092-2268) Defendant had not been granted |eave to amend his
third amended notion and the grounds clained in the notion for
the need to anend at this |ate date was Defendant’s “revi ew of
public records following [the trial court’s] ore tenus finding
of conpliance with Chapter 119.” (R 2093, 2094)

This fourth amended notion sought to raise, for the first

time, aclaimthat the State had witten the sentenci ng order as

4 In fact, Defendant continued to request additional
public records regarding others through the end of Decenmber
1998. (R 2558-65)



a result of an ex parte conmunication with the trial judge. (R
2262-64) The cl ai m st at ed:

5. However, here the judge sinply adopted the State’s
draft sentencing findings at the sentencing. Thi s
violated Patterson. There is an unsigned version of
t he sentencing order that Judge Kapl an signed when he
sentenced [ Defendant] to death. The unsigned order is
in the same typographical font as the many other
nmotions and pleadings filed by the State. It is clear
that the State, at the direction of Judge Carney
(after sone comunication that occurred off-the-
record), drafted the sentencing order in this case.
Prior to the sentencing hearing, Judge Kaplan did not
announce his findings of aggravating and nitigating

circunstances, and the order located in the State’s
files is therefore the result of putting those
findings in witing. The wunsigned order in the
State’s files is the same order that Judge Kapl an
eventual ly signed. An evidentiary hearing is
warranted on this issue. Card v. State, 652 So. 2d

344, 345 (Fla. 1995). Thereafter, Rule 3.850 relief
must issue.

(R 2262-64) (bold added). Simultaneously, Defendant also filed
a nmotion to disqualify Judge Carney. (R 2341-53) This notion
was based on the allegations in the claimand need to call Judge
Carney as a witness to this claim 1d.

At the beginning of the Huff hearing, the issue of

Def endant’ s bel ated pleading was discussed. (T. 334-36) The
State argued that the motion to disqualify should be denied
because Defendant had been provided with the State Attorney’s
file at | east two years before the hearing, that Defendant had

therefore had the unsigned copy of the order fromthe file for



nore than ten days and that any notion to disqualify based on
that information was untinely. (T. 336-37)

Def endant asserted that the trial court had not given him
| eave to anmend his pleading after he had conpl ete discl osure of
public records and that he was entitled to do so. (T. 337-39)
Def endant al so asserted that the nmotion to disqualify was tinely
because a new attorney had appeared on his behalf 11 days before
the hearing, the new attorney had reviewed the public records
materials in Defendant’s possession and the new attorney had
noticed the unsigned copy of the sentencing order three days
bef ore the hearing. (T. 339-40) Def endant cl aimed that he
should be given leave to amend based on the public records
requests he had made regarding other people after the trial
court had already ruled that all public records had been
provided, that the trial court should disqualify itself, and
that the Huff hearing should be continued. (T. 341-43)

The State responded that Defendant had been given anply
opportunity to amend and to conduct public records litigation
before doing so. (T. 346) It reiterated that the State
Attorney’s file had been provided in 1995 and asserted that the
appearance of new counsel did not nmake the disqualification
nmotion or the amendnment tinmely. (T. 346-48) After listening to

the argunents, the trial court denied the nmotion to disqualify



and refused to grant |leave to file the fourth amended notion for
post conviction relief, because they were untinely. (T. 351, R
2354, 2356)

After an evidentiary hearing, the trial court denied the
notion for post conviction relief and Def endant appeal ed. Anpbng
the issues raised on appeal were the denials of the notions for
di squalification and the denial of an evidentiary hearing on the
cl aimregarding the sentencing order.

On Novenber 4, 2002, this Court entered an order in this
matter, relinquishing jurisdiction back to the circuit court to
hol d an evidentiary hearing on the authorship of the sentencing
order with 60 days and to file an order within 30 days after the
hearing. (S.R 1996)

On Novenber 13, 2002, Defendant filed a notion to disqualify
Judge Carney. (S.R 2131-32E) In the notion, Defendant cl ai nmed
t hat Judge Carney was a material w tness in these proceedings.
ld. On Novenber 19, 2002, the Judge Carney had a status hearing
in this mtter. (S.R 2289) The State indicated that Judge
Carney should not rule on this issue because he mght be a
witness in these proceedings. (S.R 2291) Judge Carney i ndi cat ed
that he believed that this matter could be addressed by
obtaining affidavits from John Kastrenakes, the prosecutor in

this matter, and fromJudge Carney’s secretary. (S.R 2291-92)



The State indicated that another judge should deci de whether
Judge Carney was a material witness and stated that the judge
assigned to the division in which the case resided was the
appropriate judge. (S.R 2292) Defendant asked that the new
j udge be assigned randomy. (S.R. 2293) The State responded
that the appropriate nmethod of randomy assigning a judge was to
have the judge who was assigned to the division in which the
case was randomy assigned hear the case. (S. R 2293) Judge
Carney agreed to have the division judge hear this matter
(S. R 2293)

On November 21, 2002, Judge Sigler held a status hearing on
this matter. (S.R 2296) Defendant asserted that Judge Carney
had recused hinself and that a hearing needed to be conducted
pursuant to this Court’s relinquishment order. (S.R 2298) The
State responded that Judge Carney had not recused hinself.
(S.R 2298-99) Instead, he had referred the matter to the
di vision judge to determ ne whether he was a material wtness.
(S. R 2999)

The scheduling of a hearing and the need for Defendant’s
presence at the hearing was then discussed. (S.R 2299-2303)
During this discussion, the trial court inquired what w tnesses
Def endant planned to call to substantiate his claim (S.R

2303) Defendant stated that he did not know who could testify on



his behal f other than his trial counsel, who would say that he
knew not hi ng about an ex parte contact or the authorship of the
sentenci ng order. |Id.

Def endant then pointed out that he had filed that norning
moti ons to depose Judge Carney and the trial prosecutors, M.
Kastrenakes and Terrence Toner, claimng they were all materi al
w tnesses. (S.R 1997-2002, 2303) 1In the notion to depose the
prosecut ors, Defendant asserted that M. Kastrenakes had refused
to speak to Defendant and that M. Toner had “failed to return
his counsel’s telephone calls.” (S.R2001). The State
expl ained that M. Kastrenakes had not refused to speak to
Def endant; he had sinply requested that Defendant include a
representative of the State in any conversation with him (S R
2304- 05)

The State also indicated that it was in the process of
obtaining affidavits from M. Kastrenakes and Judge Carney’s
Judi ci al Assi stant. (S.R 2305-06) These affidavits would
denonstrate that Judge Carney wote the sentencing order. (S. R
2305) Since a defendant is only entitled to depose a judge if
the judge' s testinony was absolutely necessary, the State
asserted that Defendant was not entitled to depose Judge Carney.
(S.R 2305-06) The State al so pointed out that the pl eadi ng was

a form pleading in which Defendant had not even bothered to



i nclude the correct nane of the judge involved. (S.R 2306) The
State indicated that it did not appear that Defendant had done
any investigation into the claimand that unl ess Defendant could
proffer that Judge Carney’'s testinony would be any different
than M. Kastrenakes’s affidavit or the statenent of Judge
Carney’s secretary, there was no basis to depose Judge Carney.
(S.R. 2306-07) Defendant replied that Judge Carney was a
material w tness because he knew whether he had written the
sentencing order or not. (S.R 2307) VWhen the trial court
i nqui red why Judge Carney’s testinony at a hearing would not be
sufficient, Defendant asserted that if he could depose Judge
Carney, an evidentiary hearing m ght not be necessary. (S. R
2307)

Wth regard to the prosecutors, the State asserted that
Def endant was free to speak to them by phone and did not need to
depose them (S.R 2308) The State argued that it had no reason
to believe that M. Toner woul d not speak to the defense. (S.R
2308) Defendant claimed that he had tried to speak to M. Toner
at his office, which Defendant alleged was in New Jersey. (S. R
2308-09) Defendant clainmed that an out of state subpoena woul d
be necessary to depose M. Toner. (S.R 2308-09)

The trial court then inquired about the deadline for the

hearing in the relinquishment order. (S.R 2309) Both parties



agreed that the hearing had to be held before January 3, 2003.
(S.R 2309) Defendant asserted that setting such a hearing in
that tinme would be difficult because of his counsel’s personal
vacation schedule. (S. R 2309-10) Defendant indicated that he
coul d nove this Court to extend the relinquishment. (S. R 2310)
The State responded that it was ready for a hearing and woul d
obj ect to extending the relinquishment. (S.R 2310) The tri al
court deferred ruling on the notions for depositions and set a
hearing for November 25, 2002. (S.R 2310-11)

At the hearing on Novenber 25, 2002, the trial court entered
a witten order denying the notions for deposition. (S.R 2315,
2006- 07) The trial court found that Defendant had not
denonstrated good cause for the taking of deposition. (S.R
2006-07) The trial court also indicated that the w tnesses were
free to speak to the attorneys if the witnesses chose to do so.
(S. R 2006-07)

The trial court then indicated that it was scheduling the
hearing in accordance with this Court’s relinquishnment order
(S.R 2315-17) The State then filed affidavits from Eli zabeth
Dean, Judge Carney’s Judicial Assistant, and M. Kastrenakes.
(S.R 2317-18) The State indicated that it had prepared themto
aid the trial court in ruling on the notion to depose but that

since the court had already ruled, it was providing them as

10



di scovery. (S.R 2317-19) The trial court then set the hearing
for Decenmber 12, 2002 at 8:15 a.m (S.R 2320-24)

Def endant t hen sought a certificate of materiality to conpel
M. Toner’s attendance at the evidentiary hearing. (S.R 2324)
In arguing for the issuance of such a certificate, Defendant
adm tted that he had no know edge of what M. Toner would say on
the i ssue, as he had not spoke to M. Toner. (S.R 2324-28) The
trial court indicated that Defendant should speak to M. Toner
and that his testinmony could be handl ed through a tel ephonic
hearing. (S.R 2328-29)

On Decenber 6, 2002, Defendant again sought a certificate
of materiality regarding M. Toner. (S.R 2334) However, he
again admtted that he had not spoken to M. Toner and had no
i dea what he would say. (S.R 2334-35) The State indicated that
it had spoken to M. Toner, that he stated that he had not
witten the sentencing order and that he was available for a
t el ephonic hearing that day. (S.R 2335) The trial court asked
the State to assist Defendant in speaking to M. Toner that
afternoon to determne if he wote the sentencing order. (S. R
2336)

The trial court held the evidentiary hearing on Decenber 12
& 23, 2002. (S.R 1983, 1985) At the beginning of the

evidentiary hearing, Defendant again raised the issue of

11



speaking to M. Toner. (S.R 2041) Defendant asserted that the
trial court had ordered that M. Toner be made available to
speak to Defendant. 1d. The trial court stated that Defendant
was i ncorrect and that it had not ordered that M. Toner be made
avail able. 1d.

Def endant then admitted that he had been able to speak to
M. Toner on the phone with a representative of the State
(S.R 2042) However, he clainmed that he still needed to depose
M . Toner because the State intervened in the discussion and M.
Toner was not under oath. Id. \When the trial court inquired
how a deposition would prevent the State fromobjecting and why
M. Toner needed to be under oath, Defendant asserted that it
woul d enable himto have his questioned answered. (S.R 2042-
43) The State responded that the questions that it objected to
during the call concerned M. Toner’s background and experience
but that M. Toner had answered these questions. (S. R 2043)
The State asserted that it was objecting to prelimnary
questions and wanted Defendant to question M. Toner about the
[imted subject of the hearing. (S.R 2043) The State rem nded
the Court that M. Toner could agree to speak to Defendant
privately if he wanted and that Defendant’s real conplaint was
that M. Toner had stated that he did not wite the sentencing

order and that Judge Carney had done so. (S.R 2044) Defendant

12



al so asserted that he needed to subpoena M. Toner as a w tness

at these proceedings. Id. The trial court reserved ruling on
the issue. 1d.

Def endant then presented the testimony of Scott Kalish, his
trial attorney. (S.R 2045-46) M. Kalish stated that he did
not recall if Judge Carney had asked himto prepare a sentencing
order and did not recall doing so. (S. R 2046-47) M. Kalish
bel i eved that the sentencing order fromthe case appeared to be
a pleading fromthe case. (S.R 2047) M. Kalish did not know
if he had ever seen an unsigned copy of the sentencing order.
(S.R 2047-48) He did not recall seeing Judge Carney asking the
State to draft a sentencing order and did not believe that he
had seen a copy of the sentencing order before sentencing.
(S. R 2048)

On cross, M. Kalish stated that copies of the sentencing
order were handed out at sentencing. (S.R 2051) He did not
recall if the copies were signed or unsigned. 1d. On redirect,
M. Kalish stated that he did not consider it wunusual for a
judge to provide an unsigned copy of an order before he signed
t he order. (S.R. 2053-53) However, once a judge signed an
order, he usually hands out signed copies. (S.R 2053)

Def endant next called Judge Carney. (S.R. 2054) Before

begi nning his testinony, he asked to confer with Judge Sigler

13



(S. R 2054) Defendant objected to the judges conferring. | d.
Judge Carney then stated in open court that he was concerned
that if he testified, he would have to recuse hinself fromthe
case. |d. Judge Sigler stated that whether Judge Carney would
have to recuse hinself from further proceedings in the case
woul d be addressed at a later time. 1d.

Judge Carney stated that he had been a circuit judge since
1985. (S.R 2055) During that time, he had presided over nore
than 40 capital cases, about 20 percent of which had proceeded
to a penalty phase. (S. R 2055) Judge Carney was unable to give
names and dates for the nore than 40 cases. 1d. |In four cases,
the jury had recomended a death sentence. 1d. Judge Carney
stated that he had prepared four or five orders sentencing
def endants to death. (S.R 2056) Judge Carney stated it was his
practice to wite out sentencing orders and have his secretary
type them (S.R 2056) Judge Carney stated that his secretary
was Elizabeth Dean and that she had been his secretary since
1985. Id.

Judge Carney identified that order he entered sentencing
Henry Garcia to death and the order he entered sentencing
Def endant to death. (S.R 2057-58) Judge Carney stated that he
wote the order in this case, his secretary then typed the

order, and he then edited and revised the order. (S.R 2057)

14



Judge Carney did not recall the nunmber of tines he had edited
the order in this case. (S.R 2058) Judge Carney stated that
t he order was typed by his secretary and that he had never asked
the State to draft the order, to edit the order or to reviewthe
order for him (S.R 2058) Judge Carney was not sure how the
State received an unsigned copy of the sentencing order but
could offer a possible explanation. (S.R. 2059) It was not
Judge Carney’'s practice to hand out unsigned copies of orders.
(S. R 2059)

On cross, Judge Carney stated that because of the manner in
whi ch capital sentencing orders have to be entered, the order
had to be signed on the bench. (S.R 2059-60) Because of this
procedure, Judge Carney would bring nultiple copies of unsigned
orders to sentencing. (S.R 2060) Judge Carney stated that he
woul d only sign one copy of the order. (S.R 2061) Judge Carney
woul d then provide copies of the order to the parties and woul d
prefer that this copies be stanped with his name. (S. R 2061)
He did not know if the copies that he directed the clerk to
provide to the parties in this case were unsigned or not. (S. R
2061)

Judge Carney stated that the sentencing order that was
entered in this case was the product of his own nmental processes

and wei ghi ng. (S.R. 2061) The order reflected his decision

15



maki ng. (S. R 2062) Judge Carney never asked the State or
defense to draft a proposed order in this matter. |Id.

On redirect, Judge Carney stated that he may have provi ded
unsigned orders to the parties. (S.R 2062) Judge Carney stated
that copies of orders provided to the parties by the clerk in a
crimnal case would not normally be signed copies. (S.R 2062-
63) He stated that a crimnal clerk would not normally have a
stanp of his signature to stanp the orders. (S.R 2063)

Before adjourning the hearing that day, the trial court
deni ed Defendant’s request to depose M. Toner. (S.R. 2064)
However, the trial court did agree to allow Defendant to
subpoena M. Toner for the hearing. (S.R 2064) Because M.
Toner had agreed to testify and travel was difficult over the
hol i days, the parties agreed that M. Toner could testify by
t el ephone. (S. R 2065-66)

Def endant then presented the testinmony of M. Kastrenakis.
(S.R 2094, 2098) M. Kastrenakes stated that he had been a
prosecutor with the Dade County State Attorney’'s O fice from
1981 to 1983 and 1984 to 1995. (S.R 2099) After leaving the
of fice, he had worked as a Special Assistant State Attorney in
the prosecution of Billy Alexander and post conviction
proceedings in this case and the Maharaj case. (S.R 2100)

During the tinme that M. Kastrenakes was an Assi stant State

16



Attorney, he prosecuted between 20 and 30 capital cases. (S.R
2100) Among them were Defendant, Angel Diaz, Krishna Maharaj,
Joyce Cohen, Scott Snook, Victor Tony Jones, a national
guardsman naned Coleman, Ricardo Grant, Pablo San Martin,
Leonardo Franqui and Wllie Janes King. (S.R 2101-02) About 70
percent of the capital cases M. Kastrenakes handled went to a
penalty phase. (S.R 2101) Among those cases were Grant,
Cohen, Defendant, Mharaj, Diaz, San Martin, Franqui, Jones and
King. (S.R 2101-02) In seven or eight cases, the defendant was
sentenced to death, including Defendant, Di az, Jones, San
Martin, Franqui, Mharaj and King.

In this case, M. Kastrenakes was | ead counsel for the State
and M. Toner was second chair. (S.R 2103) M. Kastrenakes was
assigned to the case fromits beginning, and M. Toner started
working on the case near the time of trial. (S.R 2103) M.
Kastrenakes assigned work in this case to M. Toner, which
included preparing and presenting the testinmony of sone
w t nesses and nmaking the argunent for a death sentence to Judge
Carney. (S.R 2103) M. Kastrenakes woul d ask questions of the
peopl e assigned to the Legal Division of the State Attorney’s
O fice, but no one from that division provided day-to-day
assi stance or sat through the trial. (S.R 2104-05) M.

Kastrenakes did not recall any specific assistance from anyone

17



in the Legal Division. (S.R 2105)

M. Kastrenakes was absolutely sure that no one fromthe
State Attorney’s O fice prepared a sentence order in this case.
(S.R 2105) M. Kastrenakes could be so sure because he was
responsible for this case. (S.R.2106) M. Kastrenakes
identified the signed sentencing order in this case. (S. R
2107) The unsi gned copy of the order appeared to be exactly the
sane as the signed order but it was not signed and dated and had
been copied differently. (S.R 2107-09)

M. Kastrenakes stated that at the tinme of Defendant’s
trial, the State Attorney’s Ofice had a typing unit that used
a fully justified font and that did not hyphenate words. (S. R
2110) Additionally, any docunent from the State Attorney’s
O fice would have the initials of the Assistant State Attorney
who dictated the docunent and the typist who typed the docunent
on the bottom (S.R 2110) Both copies of the sentencing order
were not fully justified, had words that were hyphenated and did
not have any initials on the bottom (S. R 2109-10) Thus, both
t he signed and unsigned copies of the sentencing order had not
be typed by the State. (S.R 2109-10) M. Kastrenakes stated
that the word processing systemat the State Attorney’'s O fice
changed in 1994 or 1995. (S.R 2111) M. Kastrenakes stated

t hat any document he woul d have prepared in 1990 woul d have been
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produced by the word processing unit on a word processor. (S.R
2111-12) They woul d not have been typed by a secretary and would
not have been typed on a manual typewriter. (S. R 2111)

M. Kastrenakes stated that the first time he saw a copy of
t he sentenci ng order was at the sentencing hearing. (S. R 2112)
M. Kastrenakes did not recall whether the sentencing order he
recei ved at sentencing was signed or not. (S.R 2113) However,
after reviewing the transcript of the sentencing hearing, M.
Kastrenakes stated that any copy of the sentencing order that
may have been found in the State’s files was the one that Judge
Carney directed the clerk to hand to the parties at the end of
the sentencing hearing. (S.R 2113-14) Thus, Judge Carney nust
have had the clerk hand out unsigned copies. (S. R 2114)

M. Kastrenakes was positive that the State Attorney’s
Office did not draft the sentencing order in this case. (S R
2114) M. Kastrenakes could be so sure because he did not
prepare an order, the only two people who worked on this case
were he and M. Toner, any docunent in the case would have been
prepared at his direction and with his approval and he did not
direct anyone to prepare an order or approve any draft order.
(S.R 2114)

M. Kastrenakes adm tted that he had written the sentencing

order in the Maharaj case. (S.R 2115) M. Kastrenakes stated
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that it was not the practice of the State Attorney’s Ofice at
the time to draft sentencing orders. (S.R 2116)

Rachel Day, an attorney with CCRC-South, testified that she
first became involved in this matter as second chair counse
around 1998 and that she becane |ead counsel in this case in
1999. (S.R 2118) Ms. Day found an unsigned copy of the
sentencing order in the State’'s file around 1999 but did not
remenber exactly when she found the order. (S.R 2118)

On cross, Day stated that she found t he unsi gned order when
she was goi ng through the public records produced by the State
Attorney O fice sonmetinme after she was assigned to the case.
(S.R 2120) Day did not know how or when the unsigned order got
into the State Attorney’'s file. (S.R 2121-22) However, Day
believed that the finding of an unsigned order was inportant
because she was aware of the Ri echmann litigation. (S. R 2123)
No one ever told Day that anyone other than Judge Carney wote
the sentencing order in this case. (S.R 2122-23)

The trial court then inquired if Defendant w shed to cal
M. Toner who was avail able by telephone. (S. R 2123) Defendant
i ndicated that he did not wish to do so. (S.R 2123)

On Decenber 30, 2002, Defendant filed a post hearing neno.
(S. R 2083-90) Defendant argued that neither the testinony of

Judge Carney or M. Kastrenakes should be relied upon by the
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trial court because they were incredible. (S. R 2085-89) The
State also filed a post hearing nmeno. (S.R 2069-76) The State
poi nted out that the claimthat was at issue was filed | ate and
t hat Judge Carney had refused to consider the claimbecause it
was a formclaimfiled nmore than two years after the State had
provi ded public records. (S.R 2070-71) The State argued t hat
Def endant bore the burden of proof on this claim and had not
present ed any evi dence to support the claim (S.R 2073-74) The
State asserted that Defendant was inproperly relying only upon
specul ati on and that the claimwas inproperly filed w thout any
investigation. (S.R 2073-74)

On Decenber 31, 2002, the trial court entered an order
denying this claim (S.R 2077-82) In doing so, the trial court
found the testinmony of Judge Carney and M. Kastrenakes
regardi ng Judge Carney’s authorship of the sentencing order to
be credible. 1d. As such, the trial court found that Defendant
had not nmet his burden of proof. Id.

On January 22, 2003, Defendant filed a notion for reheari ng.
(S.R 2133-57) He asserted that the trial court should have
addressed the State’'s conduct in other cases before other
j udges. Def endant cl ai med that he had only becone aware of a

statement in the State's Initial Brief in State v. Ri echmann,

Fl ori da Suprene Court case no. SC89,564, after the evidentiary
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heari ng. | d. He also asserted that he had recently | earned

that the State had presented evidence about a search of its

conputer files in State v. Roberts, 11th Judicial Circuit Case
no. F84-13010. Id. Defendant asked the trial court to grant

rehearing so that he could investigate the basis for the
statenment in Riechmann and the State’'s conputer files. | d.
After the State filed a response (S. R 2166-73), the trial court
deni ed rehearing. (S.R 2155)

Thi s appeal foll owed.

SUMMARY OF THE ARGUMENT

The trial court did not abuse its discretionin refusing to
all ow Defendant to anmend his notion for post conviction relief
on the day of the Huff hearing, where the attenpted amendnment
was based on materials that had been in Defendant’s possession
for years. Because the alleged basis for disqualification
depended on being allowed to anmend, the trial court properly
refused to disqualify hinself. The trial court also properly
deni ed the notion for disqualification as untinmely and facially
i nsufficient.

Because the anendnent was properly refused, Defendant was
not entitled to a hearing on this claim and any error in the
conduct of a hearing on the claim was harm ess. Mor eover,

Def endant does not have standing to challenge the assignnment of
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the judge to hear the claim and the judge assigned was the
proper judge. The trial court also properly refused to grant
Def endant | eave to take depositions because Defendant did not
show t hat deposing the trial judge was absol utely necessary and
was allowed to obtain discovery by other neans. Mor eover,
Def endant has not shown that he was prejudiced by the refusal to
al | ow depositions.

The trial court’s denial of his claimthat the State wote
the sentencing order is supported by conpetent, substanti al
evi dence.

ARGUMENT
DEFENDANT |S ENTITLED TO NO RELIEF ON HI' S
CLAIM REGARDI NG THE DI SQUALI FI CATION OF
JUDGE CARNEY.

Def endant first asserts that this Court should reverse the
denial of all of his clainms in his nmotion for post conviction
relief. Def endant contends that Judge Carney should have
recused himself prior to the Huff hearing and that Defendant
shoul d be placed in the condition that he woul d have been in had
the trial court done so. However, Judge Carney did not abuse
his discretion in refusing to allow Defendant to amend his
nmotion for post conviction to add the claim that was the basis
for the notion to disqualify, as it was not tinely file. Judge

Carney also properly found that the notion to disqualify was
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untimely and facially insufficient.

The basis of Defendant’s assertion that Judge Carney shoul d
have recused hinmself prior to the Huff hearing is that Defendant
had properly filed a claim regarding the authorship of the
sentenci ng order, which made Judge Carney a material witness.
However, nothing could be further from the truth. Def endant
received the State Attorney’'s fil e regardi ng Defendant’s case in
March 1995. (R 439) Def endant’s counsel testified at the
evidentiary hearing that this file was the source of the
unsi gned copy of the order that pronpted the filing of this
claim (S.R 2118) Judge Carney ruled on April 18, 1997, that
Def endant had received all of the public records to which he was
entitled. (T. 298-330) Defendant filed his final amended notion
for post conviction relief (the third amended notion for post
conviction relief) on July 31, 1997, 104 days later. (R 1667-
1858) There was no cl ai m about the authorship of the sentencing
order in this notion. I nstead, Defendant did not attenpt to
assert this claim until March 13, 1998, the day of the Huff
heari ng, when he tendered his fourth anmended motion for post
conviction relief. (R 2262-64) The trial court refused to
consi der the fourth amended noti on containing this claimbecause
it was untinely. (R 2356, T. 351)

In Moore v. State, 820 So. 2d 199 (Fla. 2002), this Court

24



held that a trial court had not abuse its discretionin refusing
to consider an anmendnent to a notion for post conviction relief
in a simlar situation. There, the defendant had engaged in
extensive public records litigation and had anended his notion
mul tiple tines. Id. at 203-05. When the trial court ordered
the | ast public records conpliance, it gave the defendant | eave
to anend limted to any new matter that arose from the | ast
public record provided. 1d. at 205. The defendant subsequently
attenmpted to file a third anended nmotion with new clains that
were not based on the recently provided public records. | d.
The trial court refused to consider the third anmended notion
because it was untinmely. 1d. This Court upheld that deci sion.
| d.

Here, Defendant was permtted to seek public records for
three and a half years before the trial court determ ned (after
a full day evidentiary hearing held on Decenber 6, 1996, and a
second public records hearing held on April 18, 1997) that
Def endant had received all the public records to which he was
entitled. The trial court then gave Defendant 104 days to file
his final amended notion for post conviction relief. Defendant
did not seek to file his fourth anmended notion for post
conviction relief, which was the first time Defendant sought to

raise a claimregarding the authorship of the sentencing order,
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until alrmst 11 nonths after the trial court had ruled that
public records litigation was over. This claimwas based on a
docunment that had been i n Defendant’s possessi on for about three
years at the tinme that he sought leave to file this anmendnent,
and Def endant had al ready been permtted to anmend his notion for
post conviction relief three tinmes after the docunent had been
di scl osed. Thus, under Moore, the trial court did not abuse its
di scretion in refusing to consider the fourth anended notion for
post convictionrelief. Because the trial court properly refuse
to allow the anendnment that included this claim Judge Carney
was not a material witness and did not need to disqualify
hi msel f on that basis. The denial of the nmotion for post
conviction relief should be affirmed.

Moreover, the trial court’s denial of the notion to
disqualify was also proper because the notion was untinely.
Pursuant to Fla. R Jud. Admn. 2.160(e), a notion for
di squalification nmust be filed within 10 days of when the basis
for disqualification is discovered. This Court has held notions
untinmely where the defendant shoul d have known of the reason for
the disqualification earlier. Waterhouse v. State, 792 So. 2d
1176, 1193 (Fla. 2001).

Here, Defendant was provided with the State Attorney’s file

three years before he filed the notion to disqualify. At the
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hearing on the notion, Defendant claimed that the notion was
timely because new counsel had appeared on his behalf 11 days
before the filing of the notion and that new counsel had only
noticed the unsigned copy of the order days before the notion
was fil ed. However, Defendant was represented by the sanme
counsel fromthe tinme he received the State Attorney’'s file in
March 1995 until October 1997. (R. 2065-66) That attorney
represent ed Defendant at the April 18, 1997 hearing at which the
trial court ruled that all public records had been provided,
t hat Def endant had waived the right to seek any further public
records and that Defendant was being leave to file his final
amended motion within 30 days of that hearing. (R 298-331)
That attorney filed Defendant’s third anended notion, the final
amendment whi ch Def endant was given |leave to file. (R 1667-
1860) Thus, that attorney shoul d have found the unsigned copy of
t he sentencing order. The fact that Defendant subsequently had
new counsel appear on his behalf does not make the notion to
disqualify timely. See Klapper-Barrett v. Nurell, 742 So. 2d
851 (Fla. 5th DCA 1999) (change of counsel well after 10 day
l[imt did not nake notion to disqualify timely). As such, the
trial court properly denied this notion as untinely. The deni al
of the notion for post conviction relief should be affirmed.

Even if the notion had been filed tinmely, the trial court
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would still have properly denied the notion as legally
insufficient. The factual allegations in the notion consisted
of assertions that Defendant had nade allegations in a notion
for post conviction and that the basis for those all egations was
the discovery in the State Attorney’s file of “docunments which
suggest that Judge Carney had engaged in ex parte conmuni cations
with the State Attorney’s Ofice.” (R 2341-53) Areviewof the
all egation fromthe nmotion for post conviction relief show that
the only fact that is the basis of the claimis that the State
had an unsigned copy of the sentencing order. (R 2262-64)
Based on that fact, Defendant speculates that the State nust
have witten the sentencing order and that ex parte
comruni cati ons must have occurred. These assertions are not
legally sufficient.

In Barwick v. State, 660 So. 2d 685, 692-93 (Fla. 1995),
this Court held that conclusory allegations of ex parte contact
and clainms of ex parte contact that “based upon runors and
gossi p about what the trial judge said to unidentified people,
at unidentified times and under unidentified circunstances” were
facially insufficient. Here, Defendant’s clainms about the ex
parte comrunication with the State were conclusory and were
based on specul ation about what the judge may have said to

unidentified people at wunidentified tinmes in wunidentified
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circunmst ances. As such, the notion was legally insufficient and
was properly denied.

Def endant’ s reliance upon matters that occurred during the
remand is msplaced. These actions could not have forned the
basis of a notion to disqualify at the time of the Huff hearing
because they had yet to occur. Moreover, the only action Judge
Carney took in this case after the remand was to send the matter
to another judge to determne if he was a nmaterial witness. The
courts of this State had sanctioned having a substitute judge
determ ne whether a trial judge should be recused when it
appears that Defendant intentionally created a situation to
cause a disqualification. Palnmer v. State, 775 So. 2d 404 (Fl a.
4t h DCA 2000). Since Judge Carney did nothing else, there is no
basis for claimng that Defendant was deni ed due process.

Mor eover, here, utilization of such a procedure was

war r ant ed. Def endant did not file any claim regarding the
sentencing order in a tinely fashion. |t was apparent that he
had conducted no i nvestigation before filing this claim He had

repeatedly attenpted to disqualify Judge Carney, without
success. He had to be ordered to litigate his public records
issues and did so in a dilatory manner even then. Even after
the trial court had ruled that Defendant had wai ved any furt her

public records requests, Defendant continued to make such
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requests. Defendant had al ready caused the continuati on of one
Huf f hearing setting in this manner. Under these circunstances,
it was appropriate for Judge Carney to have another judge
determ ne whether he was a material w tness and to express
concern that such a ruling be nmade before he testified to
prevent Defendant from wusing this claim to obtain his
di squalification inmproperly. Palner; State v. Lewi s, 656 So. 2d
1248, 1250 n.3 (Fla. 1994)(depositions of trial judges should
not be used to disqualify the judge). The denial of relief

shoul d be affirned.

1. DEFENDANT |S NOT ENTITLED TO ANY RELIEF
BASED ON HI S CLAI MS REGARDI NG THE ASSI GNMENT
OF THE JUDGE TO CONDUCT THE REMAND
PROCEEDING OR THE REFUSAL TO ALLOW
DEPOSI T1 ONS.
Def endant next contends that the denial of his claimthat
the State wote the sentencing order should be reversed and a
new evidentiary hearing on this issue ordered. Defendant bases
this claimon the fact that the matter was assigned to Judge
Victoria Sigler on relinquishment and that he was all egedly not
permtted to depose the Judge Carney or the trial prosecutors
before the hearing. However, these assertions provide no basis
for relief.

First, as argued in Issue |, supra, the trial court did not

abuse its discretion in refusing to consider the fourth anended
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nmotion for post conviction. The notion was not tinely fil ed,
and the trial court had already given Defendant anply
opportunity to anend. As such, any error that namy have been
commtted in handling the remand was harnl ess. State v.
Di Guilio, 491 So. 2d 1129 (Fla. 1986). The denial of the notion
for post conviction relief should be affirned.

Even if these issues were properly before the Court, this
Court should still affirm Wth regard to the assignment of
Judge Sigler to this matter, Defendant asserts that since Judge
Carney had recused hinself, the matter should have been
reassi gned through a blind filing system However, Defendant
has no standing to make this challenge. I n Kruckenberg v.
Powel | , 422 So. 2d 994 (Fla. 5th DCA 1982), the court addressed
the issue of a litigant’s power to challenge the assignnment of
his case to a particular judge:

The assi gnment and reassi gnment of specific court
cases between or amobng the judges of a nulti-judge
court is a matter within the internal governnent of
that court and is directed and controlled by policy
adopted by the judges of that court, either directly
or by and through their chief judge. I f such policy
is in witing, it 1is properly documented by an
adm nistrative order or simlar directive usually
directed to the clerk of the court for mnisterial
i npl ement ati on.

VWhere the court has jurisdiction, it is the court,
and not the particular judges thereof, that has
jurisdiction over a particular cause, controversy and
the parties thereto. Every duly elected or appointed
judge of a court has the bare power or authority to
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exercise all of the jurisdiction of that court.
Adm nistrative orders evidencing internal matters of

sel f-governnment of the court do not limt the |awful
authority of any judge of the court, nor do they
bestow rights on litigants. In | egal contenpl ation
judges, like litigants, are all equal before the | aw.
Subj ect only to substantive law relating to
di squalification of judges, litigants have no right to

have, or not have, any particular judge of a court
hear their cause and no due process right to be heard
bef ore any assignment or reassignment of a particular
case to a particular judge.

The assi gnment and reassi gnnment of cases in a busy
mul ti-judge court presents a continuous adm nistrative
probl em resulting, not only fromthe disqualification
of judges in particular cases and the need to conserve
judicial |abor by the consolidation of conpani on and
ot her rel ated cases, but also from nmany ot her conpl ex
causes, including the rotation of judges between
di visions of the court, equalization and control of
i ndi vi dual judge case | oads, the tenporary absence of
judges or the tenporary inability of judges to perform
services, termnation of the service of individual
judges by death, retirenent or otherw se, and other
good reasons. Contrary to petitioner's assertion, in
the adm nistration of the internal matters of a court
t he judges thereof exercise an authority that goes far
beyond the judicial discretion that judges exercise in
t he disposition of cases and controversies before the
court. A litigant does not have standing to enforce
internal court policy, which is a matter of judicial
adm ni stration and the proper concern of the judges of
the particular court and of +the admnistrative
supervision of the judicial system W note that the
order of reassignnment in the case was signed by Judge
Powel | as "adm nistrative judge" and we presune that
he was acting wunder Florida Rule of Judicial
Adm ni stration 2.050(b)(5), as the designee of the
chief judge of the judicial circuit who has
adm ni strative supervisory authority over such matters
under Judicial Admnistrative Rule 2.050(b), and
article V, section 2(d), Florida Constitution, and
whose authority is subject to the admnistrative
supervi sion of the chief justice of the suprene court
who has such supervising authority under article V,
section 2(b), Florida Constitution.
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ld. at 995-96; see also Adler v. Seligman of Florida, Inc., 492
So. 2d 730, 731-32 (Fla. 4th DCA 1986); Allen v. Bridge, 427 So.
2d 249 (Fla. 4th DCA 1983). Defendant did not allege bel ow and
has not alleged in this Court any grounds to claimthat Judge
Sigler was biased against Defendant and should have been
recused. As such, Defendant does not have any standing to
conpl ai n about her assignnent to this matter. The claimshould
be deni ed.

In fact, in Adler, the court was confronted with a very
simlar issue. There, the original trial judge recused hinself.
He t hen sent a nmenorandumto the chief judge suggesting that the
case be reassigned to a particular judge. The case was then
assigned to the suggested judge. In an opinion authored by
t hen-Judge Anstead, the court held that the litigant did not
have standing to chall enge that action. The court specifically
rejected the litigant’s attenpt to rely upon cases about a judge
not having the power to enter orders after he was recused, as
Def endant argues here. Thus, under Adler, Defendant does not
have standing to challenge the assignnent of Judge Sigler to
hear this matter.

Mor eover, Defendant’s entire argunent is prem sed on the
assunption that Judge Carney recused hinself and that the matter

shoul d have been governed by Defendant’s construction of an
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adm ni strative order of the El eventh Judicial Circuit. However,
Judge Carney has never entered a order recusing hinself.
| nstead, he nerely asked another judge to determne if he would
be a material witness. The fact that the new judge subsequently
al | owned Defendant to call Judge Carney as a w tness does not
indicate that Judge Carney should have considered hinself a
material wi tness. Thus, this matter is not governed by the
adm ni strative rule governing reassignnments after a recusal
The denial of the notion for post conviction relief should be
af firmed.

Further, Judge Sigler is the judge to whom the case was
properly assigned under the adm nistrative order. Pursuant to
Adm ni strative Order 96-25, cases are assigned to divisions or
sections of the crimnal division of the Eleventh Judicial
Circuit; not judges. 1In this case, the matter was assigned to
Division 04 at the tinme it was filed. At the tine, Judge Ursul a
Ungar o- Benegas was assignhed to that division and presided over
the proceedings. (R 7-8) Judge Carney was subsequently
assigned to that division and presided over this case. (R 12-
20) Judge Carney continued to preside over this matter even
after he was reassigned from Division 04 to a backup division.
Had Judge Carney recused hinself, the Adm nistrative Order woul d

have naturally returned the case to the division to which it was
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assi gned, which was the division in which Judge Sigler presided.?®

As such, the case was assigned to whom it bel onged under the
Admi ni strative Orders, and Defendant’s claimthat it was not is
meritless. The denial of the notion for post conviction relief
shoul d be affirned.

Whi | e Defendant argues that this method of assignnent
sonehow allowed the State to select the judge who heard this
matter on remand, this is untrue. The State had no control over
in which division of crimnal division this matter was assi gned
at the tinme it was filed. The State also had no control over
t he assi gnnent and reassi gnment of judges to this division once
the case was assigned to that division. Thus, the State had no
control over the fact that Judge Sigler was assigned to this
matter. Moreover, the fact that the State understood how the
adm ni strative order and blinding filing system worked and was
able to articulate it does not indicated that the State “chose”
Judge Sigler. Thus, there is no basis for relief, and the

denial of the notion for post conviction relief should be

af firmed.

5 In fact, this is what happened in Roberts v. State, 840
So. 2d 962 (Fla. 2002), when this Court relinqui shed
jurisdiction. Judge Sol onon, the original trial judge, was

recused by order of this Court. The case was then assigned to
Judge Pl atzer, the judge presiding over the division in which
t he case was pending. Only after Judge Pl atzer recused herself
on a defense notion was anot her judge assigned.
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Wth regard to the claim regarding the depositions,
Defendant is entitled to norelief. 1In State v. Lewi s, 656 So.
2d 1248 (Fla. 1994), this Court addressed whet her discovery was
perm ssible in a post conviction proceedi ng and whet her a judge
coul d be deposed during such discovery. This Court ruled:

In nost cases any grounds for post-
conviction relief will appear on the face of
the record. On a notion which sets forth

good reason, however, the court may allow
limted discovery into matters which are

r el evant and material, and where the
di scovery is permtted the court may place
limtations on the sources and scope. On
review of an order denying or limting
di scovery it will be the [npving party’s]
burden to show that the discretion had been
abused.

642 So. 2d at 284. The trial judge, in deciding
whet her to allowthis [imted formof discovery, shall
consider the issues presented, the elapsed tine
between the conviction and the post-conviction
heari ng, any burdens placed on the opposing party and
W t nesses, alternative neans of securing the evidence,

and any other relevant facts. See People ex rel.
Daley v. Fitgerald, 123 Ill. 175, 526 N E. 2d 131, 135,
121 111. Dec. 937 (Il1. 1988). This opinion shall not

be interpreted as automatically allow ng discovery
under rule 3.850, nor is it an expansion of the
di scovery procedures established by rule 3.220. We
concl ude that this inherent authority should be used
only upon a show ng of good cause.

We also find that a party nay be allowed to take
post-conviction depositions of the judge who presided
over the trial only when the testinmony of the
presiding judge is absolutely necessary to establish
factual circunstances not in the record, provided that
the requirenments set forth above are fulfilled and the
judge’s thought process is not violated.
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| d. at 1250 (enphasis added). This Court further cautioned that
attempts to depose the presiding judge should not be used to
disqualify him 1d.

For sonething to be absolutely necessary, it nust be shown
that alternative have considered and found wanting. See
Thomason v. State, 620 So. 2d 1234 (Fla. 1993). In fact, this
Court has required litigants to show that information can only
be obtained frominquire of opposing counsel and that all other
avenues of obtaining the informati on have been exhausted before
any di scovery directly fromthe attorney nmay be obtai ned. Eagan
v. De Manio, 294 So. 2d 639 (Fla. 1974); see also Laura MCarty,
Inc. v. Merrill-Lynch Realty/Cousins, Inc., 516 So. 2d 23 (Fla.
3d DCA 1987); Perez v. State, 474 So. 2d 398 (Fla. 3d DCA 1985).
The rationale behind such a rule is that it prevents the
opposi ng party fromforcing the litigant fromwhose attorney the
di scovery i s sought to | ose counsel of his choice by making the
attorney a witness in the proceedi ng when the di scovery coul d be
obt ai ned by other neans. Arcara v. Philip M Warren, P.A , 574
So. 2d 325 (Fla. 4th DCA 1991); Ray v. Stuckey, 491 So. 2d 1211
(Fla. 1st DCA 1986). That reasoni ng has even nore applicability
when the litigant is attenpting to obtain discovery from the

trial judge and can use this tactic to forum shop. Thus, a
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def endant woul d need to show that he has expl ored ot her avenues
of discovery before seeking to depose the judge to show that
such a deposition is absolutely necessary.

Here, the trial court did not abuse its discretion in
findi ng that Defendant had not denonstrated that deposing Judge
Carney was absolutely necessary. At the tinme that Defendant
filed his notions for deposition, he had not spoke to either of
t he prosecutors assigned to the case about the sentencing order
and the State’ s possession of an unsigned copy. In fact, it did
not appear that Defendant had done any investigation at all,
ot her than | ocating an unsigned copy of the sentencing order in
the State Attorney’'s file three years after that file was
provided to him Since Defendant had not exhausted other nmeans
of discovery, the trial court did not abuse its discretion in
determ ni ng that Defendant had not shown that deposing Judge
Carney was absolutely necessary. This is particularly true,
given that the trial court agreed to reconsider the issue if
Def endant could show that a deposition was necessary. (S.R
2006-07) The denial of the nmotion for post conviction relief
shoul d be affirnmed.

The trial court also did not abuse its discretion in
refusing to all ow Defendant to depose M. Kastrenakes and M.

Toner. As asserted by the State at the time that Defendant
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filed his notion to depose the prosecutors, M. Kastrenakes had
not refused to speak to Defendant; he had only asked that a
representative from the State be included in any such
conversation. (S.R 2304-05) During the argunment about the
notion to depose, the trial court was infornmed that the State
was in the process of obtaining an affidavit from M.
Kastrenakes about his know edge on this issue. That affidavit
from M. Kastrenakes was provided to Defendant before the
evidentiary hearing. (S.R. 2013-15) In the affidavit, M.
Kastrenakes stated that he had not prepared the sentencing
order, had not engaged in any ex parte conversations with Judge
Carney, and had not directed anyone fromthe State Attorney’s
office to do either of these things. 1d. He also stated that
the sentencing order was not in a format typically used by the
State Attorney’s Office. 1d. Defendant al so spoke to M. Toner
on the phone and was informed that M. Toner did not wite the
sentenci ng order. (S. R 2042-44) While Defendant conpl ai ned
about the State’ s conduct during the call, Defendant was unabl e
to explain how a deposition would further his discovery. | d.
As Defendant was able to learn the content of the prosecutors’
testinony before the evidentiary hearing, the trial court did
not abuse its discretion by the manner in which it allowed

Def endant to conduct discovery. Lewis, 656 So. 2d at 1250
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(judge permtted to consider alternate nethods of providing
information in ordering post conviction discovery). The deni al
of the notion for post conviction relief should be affirmed.
Def endant appears to argue that anytinme that he cl ai ns that
the State wote the sentencing order, he is entitled to depose
the trial judge and to disqualify that judge if necessary.
However, it that were true, this Court would have had no reason
to have described the showi ng necessary to a judge should be
deposed as absolute necessity. |In fact, such a procedure would
encourage the filing of such clains nmerely as a nethod of
di squalifying a judge, a result that this Court has di scourage.
This case provides an exanple of just such litigation
tactics. Here, Defendant waited until the day of the Huff
hearing to attenpt to raise any claimregardi ng the sentencing
order. Defendant did so despite the fact that he had received
the State Attorney’'s file containing the unsigned copy of the
sentenci ng order three years earlier, that he had been tol d that
public records litigation was closed al nost a year earlier and
that he had filed his final anended notion for post conviction
relief about seven nonths earlier. \When Defendant did file the
claim it appears that he sinply copied a formclaim given that
he did not even name the proper judge on three occasions in a

singl e paragraph. (R 2262-64)
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Moreover, it does not appear that Defendant had conducted
any investigation regarding why the State had an unsi gned copy
of the sentencing order in his possession. At the Huff hearing,
Def endant’ s counsel clainmed to have only seen the order in the
State Attorney’'s file three days before the hearing. (R 339-
40) In nmoving to depose the prosecutors and judge after this
Court relinquished jurisdiction, Defendant stated that the only
wi tness who he knew to list at that time was his trial counse
and that his trial counsel would testify that he had no
know edge about the authorship of the sentencing order. (S. R
2300- 03)

Mor eover, Defendant has already attenpted to disqualify
Judge Carney on two occasions. |In the first notion, Defendant
asserted that Assistant State Attorney Penny Brill had an ex
parte conmmuni cati on wi th Judge Carney about the status of public
records litigation and the setting of a Huff hearing. (R 587-
98) However, this allegation was based entirely on Defendant’s
specul ati on based on the fact he had been call ed by the judicial
assi stant about scheduling a hearing and overheard a man tell
the judicial assistant that the proposed hearing would be on the
merits. 1d. Further, this allegation was made despite the fact
t hat Def endant had received two letters fromMs. Brill informng

himthat no ex parte communication had occurred. (R 582-86)
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The second notion to disqualify Judge Carney was based on his
havi ng excused wi tnesses from defense subpoenas that were not
served in a tinely manner® when t he wi t nesses cal | ed his chanmbers
to conmplain. (R 645-71) Defendant also clainmed an ex parte
communi cation regarding the l|ocation of those documents the
State had submtted for an in canmera inspection and the trial
court had determ ned were not subject to disclosure nore than a
year earlier. |1d. The allegation of an ex parte communi cati on
was based upon a letter the State had sent to the trial court
and Defendant five nonths earlier. | d. Furt her, Defendant
claimed that Judge Carney was a necessary witness to the fact
t hat these docunents had been | ost, a fact that Defendant had no
basis to dispute. Id.

Gven the timng of the filing of this claim the apparent
|ack of investigation, the wuse of a form pleading and
Def endant’ s repeated attenpts to di squalify Judge Carney w t hout
basis and in an untinely manner, it appears that this clai mwas
made based on a desire to disqualify Judge Carney and not based
on any bona fide basis to believe that the State had witten t he

sentencing order in this case. To require that a judge be

6 Sone of the subpoenas were not served until the
afternoon before the norning the hearing was schedule to
commence. (R 646)

42



di squalified and deposed under these circunmstances woul d vi ol ate
both the | anguage of Lewis and its spirit. The denial of the
nmotion for post conviction relief should be denied.

Even if Defendant had shown that the trial court abused its
di scretioninrefusing to all owthe depositions, Defendant would
still be entitled to no relief. This Court has held that
reversal is not warranted unless the |lack of discovery
prejudi ced Defendant. Antone v. State, 382 So. 2d 1205, 1214
(Fla. 1980) (di sclosure of confidential informant); Richardson v.
State, 246 So. 2d 771 (Fla. 1971)(di scovery violation at trial).

In this case, Defendant has not shown prejudice either in
the trial court or before this Court. Wen the trial court
i nqui red what benefit Defendant would receive from deposing
Judge Carney before calling him at the hearing, the only
al l egation that Defendant nmade was that it nmight nake the
heari ng unnecessary. (S.R. 2307) In this Court, Defendant
nerely all eges that he was prejudi ced without any expl anati on of
how or why. Thus, Defendant has never articul ated any basis for
det erm ni ng he was prejudiced. Mreover, before the evidentiary
heari ng, Defendant had spoke to M. Toner and been provided with
an affidavit from M. Kastrenakes. He also was given an
affidavit from Ms. Dean, which stated that she had typed the

sentenci ng order at Judge Carney’s direction, and she recogni zed
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both the original sentencing order and the unsigned copy as
docunments she had typed. (S.R 2010-12) As such, Defendant had
every reason to know what the substance of the testinmony of the
prosecutors and Judge Carney would be at the evidentiary
heari ng. Under these circunstances, Defendant has not shown
that he was prejudiced from the refusal to allow the
depositions. Richardson; Antone. The denial of the notion for

post conviction relief should be affirnmed.
L1l THE LOWER COURT PROPERLY DENI ED
THE CLAI M THAT THE STATE WROTE THE
SENTENCI NG ORDER.

Def endant finally contends that the trial court’s order
denying his claim that the State wote the sentencing order
should be reversed and a new sentencing hearing order.
Def endant bases this claimon the assertion that the w tnesses
who testified at the evidentiary hearing were incredible, that
the State had witten other sentencing orders in other cases
before other judges and that the State failed to present
evidence to rebut his claim However, the denial of this claim
should be affirnmed because the trial court’s finding is
supported by conpetent, substantial evidence and the claimis
based entirely on specul ati on.

As argued in Issue |, supra, the trial court did not abuse

its discretion in refusing to consider the fourth amended noti on
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for post conviction. The notion was not tinmely filed, and the
trial court had already given Defendant anply opportunity to
anmend. As such, any error that nmay have been committed in
denying the claim on the nmerits was harm ess. State v.
Di Guilio, 491 So. 2d 1129 (Fla. 1986). The denial of the notion
for post conviction relief should be affirned.

Mor eover, the defendant bears the burden of proving that the
State drafted the sentencing order as the result of an ex parte
comruni cation with the trial judge at an evidentiary hearing.
Randol ph v. State, 28 Fla. L. Wekly S659, S659-61 (Fla. Apr.
24, 2003); Jones v. State, 845 So. 2d 55, 63-65 (Fla. 2003);
Smth v. State, 445 So. 2d 323, 325 (Fla. 1983). The defendant
may not carry that burden by relying upon specul ation. Jones,
845 So. 2d at 64; Maharaj v. State, 778 So. 2d 944, 951 (Fla.
2000). This Court has refused to consider conduct in other cases
as proving msconduct in the case at bar w thout proof of
m sconduct in the matter under consideration. WMharaj, 778 So.
2d at 951-52 (fact that judge had been arrest for bribery in
unrel ated case, coupled with approach of defendant by person
claimng to have a special relationship with judge, did not
prove judge attenpted to solicit bribe in case). A tria
court’s findings regarding such an issue are reviewed to
det erm ne whet her they are supported by conpetent, substanti al
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evi dence. Randol ph, 28 Fla. L. Wekly at S660.

Here, the trial court’s determ nation that the sentencing
order was sentencing order was witten by Judge Carney w thout
the assistance of the State is anply supported by the record.
Judge Carney and M. Kastrenakes both testified that Judge
Carney wote the sentencing order and the State did not.” (S. R
2057-58, 2105, 2114) M. Kastrenakes also testified that the
sentenci ng order and unsigned copy were not in the format used
by the State in typing docunents: they were not fully justified,
cont ai ned hyphenated words and did not have initials on the
bottom (S.R 2110) Defendant presented no evidence to
contradict this testinmony. As such, the trial court’s denial of
this claimis supported by conpetent, substantial evidence and
shoul d be affirmed. Randol ph; Jones.

In attenpt to avoid the fact that the trial court’s order
is supported by conpetent substantial evidence, Defendant
contends that the trial court should have granted relief because
the State possessed an unsigned copy of the sentencing order.
However, both Judge Carney and M. Kastrenakes offered a
pl ausi bl e expl anation for the State’s possession of an unsigned

copy of the sentencing order. (S. R 2059-63, 2113-14) The

! Def endant called both of these w tnesses. Def endant
elected not to call M. Toner even though he was available to
testify by phone. (S.R 2123)
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direct appeal record reflects that Judge Carney directed the
clerk to provide copies of the sentencing order to the parties
at the sentencing hearing. (D. A R 1767) Judge Carney testified
that because of the manner in which capital sentencing
proceedi ngs were conducted, the sentencing order had to be
signed in open court. (S.R 2059-60) As a result, Judge Carney
brought nultiple unsigned copies of the order with himto court,
signed one and directed the clerk to provide the other, unsigned
copies to the parties. (S.R 2060-61) Wil e Judge Carney would
have preferred that the clerk stanp his name on these copies,
the clerk did not normally have a stanp for this purpose and
woul d normally provide unsigned copies. (S. R 2061-63) M.
Kastrenakes stated that the copy of the sentencing order from
the State Attorney’s file was the copy provided by the clerk at
t he sent enci ng hearing, which nust therefore have been unsi gned.
(S.R 2113-14)

I n Jones, this Court rejected a simlar contention. There,
the State possessed an unsigned copy of a sentencing order on
t he prosecutor had made a margi nal comment. Jones, 845 So. 2d
at 63. The prosecutor had testified at an evidentiary hearing
t hat the probabl e reason for his possession of this docunent was
that the trial judge had circulated drafts of the order for

comment before signing it. Id. This Court rejected the claim
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that the State’s possession of this docunment showed that the
State wote the sentencing order after an ex parte contact as
bei ng based on nmere specul ation. ld. at 63-64. Her e,
Def endant’ s own wi t nesses presented a pl ausi bl e expl anati on for
the State’'s possession of the unsigned sentencing order: the
clerk handed out unsigned orders at sentencing. Thus, under
Jones, Defendant is entitled to no relief based on his
specul ation that the State drafted the sentencing order. The
deni al of the notion should be affirmed.

Def endant also clainms that the trial court should have
granted himrelief because Judge Carney and M. Kastrenakes were
i ncredi ble. However, this assertion does not entitle Defendant
to relief. First, it is the trial court’s job to nake
credibility determ nations and this Court does not substitute

its judgnent on this issues for that of the trial court. Blanco
v. State, 702 So. 2d 1250, 1252 (Fla. 1997)(quoting Denps V.
State, 462 So. 2d 1074, 1075 (Fla. 1984)(quoting Goldfarb v.
Robertson, 82 So. 2d 504, 506 (Fla. 1955))). Here, Judge Sigler

directly found Judge Carney and M. Kastrenakes credible. (S R
2081) Thus, Defendant is entitled to no relief.

Second, even if the w tnesses were, in fact, incredible,
Def endant would still not be entitled to relief. Defendant bore

t he burden of proving that the State wote the sentencing order
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and engaged in ex parte conmmunications with Judge Carney.
W t hout the testinony of Judge Carney and M. Kastrenakes, there
was no evi dence regardi ng who wote the sentencing order or how
the State came to be in the possession of an unsigned copy
t her eof . Al'l Defendant woul d have proven at the evidentiary
hearing was that the State had an unsigned copy of the order.
VWi | e Def endant appears to assune that if his witnesses were not
credi ble the opposite of their testinmony should be accepted as
true, this is not the | aw In Morton v. State, 689 So. 2d 259,
261-64 (Fla. 1997), this Court decided to limt a party’s
ability to inpeach its own w tness. In doing so, this Court
reasoned that showing one’s own w tness was incredible did not
prove any material fact at issue and had “a net result of zero.”
| d. Thus, claimng that his wi tnesses were incredible does not
prove that the State wote the sentencing order. Instead, the
result would be that Defendant’s entire claimwould be based on
specul ati on about how the State got an unsigned copy of the
or der. However, this Court has repeatedly held that such
specul ati on does not sustain a defendant’s burden of proof.
Jones; Maharaj. The denial of relief should be affirned.

Def endant next asserts that he was entitled to relief
because the State had witten other sentencing orders in other

cases before other judges. However, in WMharaj, this Court
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refused to find that specul ati on about what a judge m ght have
done in a case was not sufficient to prove a post conviction
cl ai meven where that same judge had engaged in simlar behavior
in another case. Here, Defendant asks this Court to specul ate
about what Judge Carney may have done based on what ot her judges
did. Under Maharaj, such specul ati on does not prove the claim
and the denial of the claimshould be affirmed.

Def endant finally asserts that he was entitled to relief
because the State did not present evidence about a statenent in
a brief in State v. R echmann, 777 So. 2d 342 (Fla. 2000), and
about a search of its conmputer system Def endant asks this
Court to draw an adverse inference fromthe State’'s failure to
present this “evidence.” However, this issue is not preserved
and is neritless.

Def endant did not attenpt to present any evi dence about the
statenment or searching the conputer system at the evidentiary
hearing. |Instead, he first mentioned these issues in his notion
for rehearing after his claimwas denied. (S.R 2133-57) Even
at that point, Defendant did not assert that the trial court
shoul d draw an inferences adverse to the State. I nst ead, he
asked the trial court to reopen the matter to all ow hi mconduct
di scovery regarding the basis for the statenment and any attenpt

to search the State’'s conmputer system | d. Mor eover, this
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notion for rehearing was filed after the trial court had al ready
conpleted all of the tasks assigned to it in the relinquishment
or der. Since the motion was untinely, was a notion for
rehearing asserting new grounds and did not raise this issue,
the issue is not preserved. See Vining v. State, 827 So. 2d 201,
212-13 (Fla. 2002); Preston v. State, 528 So. 2d 896, 898 (Fl a.
1988); Steinhorst v. State, 412 So. 2d 332, 338 (Fla. 1982);
Super Transp., Inc. v. Fla. Dep’t of Ins., 783 So. 2d 1225 (Fl a.
1st DCA 2001); Pal mBeach County v. Boca Dev. Associates, Ltd.,
485 So. 2d 449 (Fla. 4th DCA 1986); Palm Sola Harbour
Condom nium Inc. v. Huber, 374 So. 2d 1135 (Fla. 2d DCA 1979).
The denial of the claimshould be affirned.

Mor eover, Defendant did not explain why he could not have
di scovered the i nformati on about whi ch he sought di scovery after
the denial of his nmotion earlier through an exercise of due
di | i gence. Def endant had been in possession of the State
Attorney’s file containing the unsigned copy of the sentencing
order for alnost 8 years when he filed his notion for rehearing.
The brief in R echmann had been filed 4 years by that tine and
was readily available fromthis Court and counsel. Day admtted
t hat Ri echmann had caused her to file this claim (S. R 2123)
Mor eover, Defendant’s counsel was from the same office that

litigated Roberts v. State, 840 So. 2d 962 (Fla. 2002), the case

51



in which testinony about searching the State’'s conputer system
was gi ven and upon whi ch Def endant was relying. Thus, the trial
court properly refused to allow Defendant to reopen the
evi dentiary hearing based on informati on that had been avail abl e
t o Def endant through an exercise of due diligence. Vining. The
deni al of the claimshould be affirnmed.

Even if these clains could be properly considered, they
woul d provide no basis for relief. The statenment in the
Ri echmann brief does not cite any record or caselaw support,
appears to be based on Forner Assistant Attorney General Randal l
Sutton’s personal opinion and refers to a tinme before
Patterson. |In Randol ph, this Court rejected a claimregarding
a sentencing order that was only supported by personal opinion.
ld. at S660-61. Thus, Defendant would be entitled to no relief
on this basis.

Whi | e Defendant asks this Court to speculate that the
State’s conmputer system nust contain a copy of the sentencing
order because the State did not present evidence about such a
search, there is no basis for such specul ati on. Defendant bore
t he burden of proof at the evidentiary hearing and proved that
Judge Carney wrote the sentencing order. The State had obtai ned
affidavits fromM. Kastrenakes and Ms. Dean before the hearing

t hat showed t hat Judge Carney wote the sentencing order. Thus,
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there was no reason for the State to have conducted any search
of its conputers.® Moreover, this Court has repeatedly stated
t hat such specul ate does not support a basis for relief. Jones;

Maharaj. The denial of relief should be affirnmed.

8 It is not clear that such a search could be conduct ed.
The testinmony fromRoberts only indicated that records from 1985
had been destroyed with a change of conputer system in 1989.
(SR 2154) It did not indicate that records from after 1989
wer e avail abl e. M. Kastrenakes testified that the conputer
system again switched in 1994 or 1995. (S.R2111) Whet her
records were destroyed during this switch does not appear in the
record.
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CONCLUSI ON
For the foregoing reasons, the denial of the notion for post
conviction relief should be affirmed.
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