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PRELI M NARY STATENMENT

Thi s proceeding invol ves an appeal of the denial of post
conviction relief pursuant to Fla. R Crim P. 3.850 after a limted
evidentiary hearing, following remand by this Court to the Circuit
Court in and for the Eleventh Judicial Circuit in and for Dade County
, Florida. The follow ng symbols will be used to designate
references to the record in this appeal:

"R ___ " -- record on direct appeal to this Court;

"PCR __ " -- record on initial appeal to this Court

following the denial of M. Rodriguez' Rule 3.850 notion;

"Supp. PCR __ " -- supplenental record on appeal to this
Court?t;

"T. __" Transcript of hearings in the initial post-conviction
appeal .

Ref erences to ot her docunents and pleadings will be self-

expl anat ory.

REQUEST FOR ORAL ARGUMENT

M . Rodriguez has been sentenced to death. The resolution of
the issues involved in this action will therefore determ ne whet her
he lives or dies. This Court has not hesitated to all ow oral
argument in other capital cases in a simlar procedural posture. A
full opportunity to air the issues through oral argunment woul d be

nore than appropriate in this case, given the seriousness of the

! This conprises both the original supplenent, the record on
relinqui shnment and the supplenment to the record on relinqui shnment
requested by the undersigned counsel, nunbered consecutively.



claims involved and the stakes at issue. M. Rodriguez, through

counsel, accordingly urges that the Court permt oral argunment.
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STATEMENT OF THE CASE

The Circuit Court of the El eventh Judicial Grcuit, Dade County,
entered the judgnments of conviction and sentence under consideration.

M . Rodri guez was charged by i ndi ct nent dated May 3, 1989 with
first degree nurder, armed robbery, conspiracy tocomit afelony,
attenmpt ed arnmed robbery, armed burglary with an assaul t, aggravat ed
assault and attenpted nmurder inthe first degree. He pled nnot guilty.

M. Rodriguez' trial was heldin January, 1990. Ajury returned
averdict of guilty onall counts and reconmended a deat h sent ence by
a vote of twelve to zero.

On March 28, 1990, thetrial court i nposed the death sentence on
Count I, alife sentence on Count Il, fifteen years on Count 111,
fifteenyears on Count 1V, lifeon Count V, five years on Count VI and
alife sentence on Count VIlI. Asentencing order, was entered onthe
same date.

This Court affirmed M. Rodriguez' convictions and sentences on

di rect appeal. Rodriguez v. State, 609 So. 2d 493 (Fl a. 1992). The

United States Supreme Court denied certiorari on October 4, 1993.

On Septenber 12, 1994, M. Rodriguez filed hisinitial Rule 3.850
noti on. ( PCR- 40)

The St at e served a response on July 17, 1995. On Cctober 4, 1995,
(PCR- 140)2 M. Rodriguez filed an amendnent to his Rul e 3. 850 noti on.
The State responded on April 2, 1996. Followi ng public records
litigation, M. Rodriguez filed further anendnents on July 31, 1997,

2 A correction to this nmotion was filed on October 10,
1995. (PCR-280)



and March 13, 1998. (PCR -2092)

Si mul taneously with the filing of the amendnent of March 13, 1998,
M. Rodriguez filed a notion to disqualify the | ower Court, Judge
Thomas M Car ney, because he was not inpartial, detached or neutral,
and due to hi mbeing a material witness inthe proceedi ng. (PCR-2341).
Judge Carney was a materi al w tness because M. Rodri guez had rai sed a
cl ai mt hat Judge Car ney had not personal |y aut hored t he sent enci ng
order in M. Rodriguez' case, but via inproper ex parte contact had
i nperm ssibly had the State draft the order for him

Fol | owi ng aHuf f hearing, thelower court granted avery limted

evi denti ary heari ng. (PCR 2356) The hearing was restrictedto theissue
of whether trial counsel was i neffective at M. Rodriguez' penalty
phase for failingtoinvestigate and present M. Rodri guez' nent al
health mtigationincluding his nental retardation and brai n damage.
A heari ng was not granted on the i ssue of whether trial counsel was
ineffective for failingtoinvestigate nunerous mtigatingfactors
arising fromM. Rodriguez' social and cul tural background. Simlarly,
M. Rodriguez was not afforded the opportunity to present evi dence as
to his claimthat the trial court had signed a sentencing order
prepared by the State, and t hus not af f orded an i ndependent wei ghi ng of
mtigationat his penalty phase. No hearing was granted on any of M.
Rodriguez' clains relating to his guilt phase.

The limted evidentiary hearing was held on April 5,6,7, and 12,
1999. (T. 432 et seq) The | ower court denied relief by order dated
Novenmber 29, 1999 whereupon M. Rodrigueztinely filed anotice of

appeal .



Fol | owi ng briefing, this Court heard oral argunent i n June 2000.
On Novenber 4, 2002, this Court tenporarily relinquished jurisdiction
tothelower court to conduct an evidentiary hearing on the sentenci ng
order i ssue. On Novenber 13, 2002, M. Rodrigueztinely filed a notion
todisqualify thelower court, Judge Thomas M Car ney on t he grounds
that he was a material witness inthis cause, and requested that the
case be reassi gned by randomsel ection. At a hearing before Judge
Car ney on Novenber 19, 2002, the notion to di squalify Judge Car ney was
argued. The State argued that (1) Judge Carney shoul d tenporarily
renmove hi nsel f fromthe case for the sol e purpose of deci di ng whet her
Judge Carney was a materi al witness as to the sentenci ng order issue,
and (2) that the case shoul d not be reassi gned by randomsel ecti on but
gi ven t o anot her judge i n Judge Carney's forner division.® Over M.
Rodri guez' obj ection, Judge Carney granted the State's request. Judge
Carney did not enter an order recusing hinmself. The State then
apparently unilaterally went tothe office of the Cl erk of Court and
arranged for the case to be assigned to Judge Victoria S. Sigler.

M. Rodriguez filed notions to depose Judge Carney andthe tri al
prosecut ors on Novenber 23, 2002. (Supp. PCR. 1997-2005). Judge
Si gl er deni ed the notions at a heari ng on Novenber 25, 2002. Judge
Sigler's rationale was that "there is no general provision or
entitl enment under the Florida Rul es of Crimnal Procedure for discovery

i n post convictionrelief notions”, (Supp. PCR-2007) and t hat "t he

3 According to the State, Judge Carney is now a back up
judge, but at the time of M. Rodriguez' capital trial he was a
regul ar division judge.



pur pose of discoveryistoprevent surprisetoaparty” (PCR2-2007).
The | ower court di d not make any fi ndi ng t hat Judge Car ney was not a
material witness nor did she limt the scope of the hearing by
prohi biting M. Rodriguez from calling Judge Carney.

The evidentiary heari ng was subsequent |y hel d bef ore Judge Si gl er
on Decenber 12 and Decenber 23, 2002. Testifying wi tnesses weretrial
attorney Scott Kalisch, Judge Carney and | ead tri al prosecutor John
Kastrenakis.* On Decenmber 31, 2002, Judge Si gl er si gned an order
denying relief to M. Rodriguez onthe sentencing order issue. > (Supp.
PCR. 2077-2082). Follow ng Judge Sigler's denial of M. Rodriguez’
tinmely notion for rehearing (Supp. PCR 2166-2284), M. Rodriguez filed
a noti ce of appeal and noved this Court to permt suppl emental briefing
on the issues arising fromtherelinquishment of jurisdiction. (Supp.
PCR. 2155). This appeal follows.

SUMMARY OF THE ARGUMENTS

1. Judge Carney erred in denying M. Rodriguez' May 1998 notionto
di squal i fy hi mbecause he was a material witness in the sentencing
order i ssue, and M. Rodriguez should therefore be put inthe position
he would be if Judge Carney had correctly recused hinself.

2. M. Rodri guez was deni ed due process and equal protection

during t he proceedi ngs on rel i nqui shment to the | ower court foll ow ng

4 Undersi gned counsel also testified only insofar as to lay the
predi cate for the unsigned sentencing order that she had found in
materials supplied by the Office of the State Attorney.

5 The order was not served until January 8, 2003.
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this Court's Novenber 4, 2002 Order dueto thefailuretoreassignthe
case randonml y for the evidentiary hearing, and the failure by the | ower
court toallowM. Rodriguez to conduct depositions of thetrial Court
and the trial prosecutors.

3. The | ower court erredindenying M. Rodriguez relief onthe
sentenci ng order issue, and in denying his notion fro rehearing.
ARGUMENT 1
JUDGE CARNEY ERRED WHEN HE DENI ED MR. RODRI GUEZ'
MOT1 ON TO DI SQUALI FY JUDGE CARNEY WAS A VATERI AL

W TNESS AND SHOULD NOT HAVE PRESI DED OVER MR
RODRI GUEZ' RULE 3. 850 PROCEEDI NGS.

On March 13, 1998, M. Rodriguez filed a anendnent to his Rul e
3.850 notion, basedinpart on nmaterials that had been turned over to
hi mby the Dade County State Attorney's O fice. (PCR 2092-2268)
Contai ned withinthose materi al s was an unsi gned sent enci ng or der whi ch
was i dentical inboth format and content to the order signed by Judge
Carney sentencing M. Rodriguez to death. The wunsigned order
provi des a basis for a good faith Rul e 3. 850 cl ai mt hat Judge Car ney
had i nproper ex parte contact with the State and t hat the State had
i nproperly drafted the sentencing order that was ultinmately signed by
t he Judge. The cl ai mwas properly pl eaded and if proven woul d have

been grounds for penalty phaserelief. Seee.qg. Roberts v. State 840

So. 2d 962 (Fla. 2002); Maharaj v. State, 778 So. 2d 944 (Fl a. 2000);

Ri echmann v. State, 777 So. 2d 342, (Fla. 2000). As such, the | ower

court was obligedto holdan evidentiary hearingonthisissue, since

the files and records inthe case did not concl usively showthat M.



Rodri guez was not entitled to relief.®

Si nul t aneously wi t h t he anended Rul e 3. 850 noti on, M. Rodri guez
fileda notionto disqualify Judge Carney because of hisinabilityto
be inpartial inthe matter and because he was a material witness to
this claim (PCR 2341-2353). The notion was | egal |y sufficient on both
grounds.

Judge Carney denied the notionto disqualify hinself, anddid not
consi der the March 1998 anendnent, and di d not permt an evidentiary
heari ng on t he unsi gned sent enci ng order i ssue, but proceeded to hold
an evidentiary hearing on M. Rodriguez' claimof ineffective
assi stance of trial counsel and M. Rodriguez' penalty phase whi ch he
subsequent |y deni ed. (PCR-2354).

M. Rodriguez was entitled to full and fair Rule 3.850
proceedi ngs. Jones v. State, 740 So 2d 529, (Fla. 1999); Holl and v.

State, 503 So. 2d 354 (Fla. 1987); Easter v. Endell, 37, F. 3d 134 (8th

Cir. 1989) Thelower court's denial of an evidentiary hearing onthe
sent enci ng order issue was erroneous, as this Court recogni zed when it
relinqui shed jurisdictiontothecircuit court for evidentiary hearing
on the matter on Novenmber 4, 2002. Had Judge Car ney properly granted
t he evi denti ary hearing onthe sentenci ng order i ssue, he woul d have

been required to disqualify hinmself as a material witness in M.

Under Rule 3.850 and this Court's well settled precedent, a
post conviction novant is entitled to evidentiary hearing unless the
notion and the files and the records in the case conclusively show
that the prisoner is entitled to no relief", Fla R Crim P. 3.850.
See al so Lenon v. State, 498 So. 2d 923 (Fla. 1986); Hoffnman v.
State, 613 So.2d 1250, (Fla. 1987); O Callaghan v. State, 461 So. 2d
1354, 1355 (Fla. 1984);




Rodri guez' case.

Thi s Court has | ong recogni zed that the trial judge may be cal |l ed
as a witness in capital post conviction proceedings. In State v.
Lewi s, 656 So. 2d 1248, (Fla. 1995) this Court held that a capital post
convictionlitigant was entitl edto depose the sentencing judge "when
the testinony of the presiding judge is absolutely necessary to
establ i sh factual circunstances not intherecord" 656 So. 2d at 1250.
The need to have the trial judgetestify isverylimtedin scope and
particularly only tofactual matters that are outsi de the record” 656
So. 2d at 1250, n.3. InLews, this Court inplicitly recognizedthat
when a j udge' s testi nony was warrant ed, disqualificationof that judge
isrequired. This is apparent fromthe Court's observation that
requesti ng such a deposition "shouldnot be utilizedas atechniqueto
disqualify the original trial judge fromfurther hearingsinthe case"
Id. M. Rodriguez' case presents one of theverylinmtedsituations
envi saged by Lew s.

Moreover, this Court has recently recogni zed explicitly that when
t he aut horshi p of a sentencing order i s at i ssue in post-conviciton
proceedi ngs, the testinmony of thetrial judge will be necessary to

determ ne the i ssue. See, Robertsv. State, 840 So. 2d 962, 969 (Fl a.

2002). M. Rodriguez had presented a properly pl eaded cl ai min his Rul e
3.850 motion, predicated on an unsi gned sentenci ng order found in
mat erials supplied pursuant to Chapter 119 litigation. The
allegations relatingtothe aut horship of the sentencing order and t he
ex parte communi cati on are "factual circunstances not inthe record"”

Id. Because only the trial judge and prosecutors are privy to the

7



know edge as to who in fact drafted the sentencing order, Judge
Carney's testi mony was "absol utely necessary” to establish those
factual circunstances. Contrary tothe State's assertions bel ow, Judge
Carney was a material witness in the case.

Fol lowing this Court's relinqui shment of jurisdiction Judge Carney
didinfact testify astothisissue (Supp. PCR 2355-2364). Because
Judge Car ney was al ways a naterial witness inaclaimwhichthis Court
recogni zed shoul d have been heard, he should have disqualified
hi msel f.

Judge Carney's failureto disqualify hinself al so viol at ed due
process as it exacerbat ed hi s apparent bi as agai nst M. Rodri guez. ’ Post

convictionlitigants are entitled to due process, Teffeteller v. Dugger

676 So. 2d 69 (Fl a. 1996). Due process guarantees litigantsthefair
determ nation of the i ssues by a neutral detached judge, Porter v.
State, 723 So. 2d 191, 197 (Fla. 1998). The proper focus of this
enquiryison"matters fromwhich alitigant may reasonabl y questi on
ajudge'sinpartiality rather than onthe judge's perceptionof his [or

her] ability toact fairly or inpartially" Chastinev. Broone, 629 So.

2d 293, 294 (Fla. 4th DCA 1993). Incapital casesthetrial judge"

shoul d be especially sensitive to the basis for the fear , as the

! Prior to the 1998 notion to disqualify Judge Carney, M.
Rodri guez had already filed two notions to disqualify the judge, due
to ex parte communications with the State about a prospective public
records hearing; the judge's ex parte conmunication with M.

Rodri guez' wi tnesses, and further ex parte communi cation regarding
the court's in canmera inspection of materials clainmed as exenpt by
the State. (PCR. 2341-2353A) These circunstances were raised in M.
Rodriguez' initial brief before this Court (Initial Brief at 86), and
M. Rodriguez relies on his initial Brief as to those notions.

8



defendant's lifeisliterally at stake, and the judge's sentencing
decisionisinfact alife or death matter." 1d. This principle
applies s to Rule 3.850 proceedings as well as to capital trials.

Rodgers v. State, 630 So. 2d 5139 (Fla. 1993); Suarez v. Dugger, 527

So.2d 191 (Fla. 1988). Judge Carney's refusal to disqualify hinself as
a mterial witness in asituation in which his own conduct at M.
Rodri guez' trial woul d be scrutinized gave M. Rodri guez a wel I founded
f ear that Judge Carney | acked t he neutral ity and detachnent required by
due process. This situation even extended itself intothe proceedi ngs
hel d bel owduring t he relinqui shnment period. Follow ng relinquishnent
of jurisdiction, on Novenber 13, 2002, M. Rodriguez tinely fileda
nmotion to disqualify Judge Carney on the grounds of himbeing a
mat eri al witness at the forthcomng evidentiary hearing. At astatus
conf erence on Novenber 19, 2002, at the State's behest, Judge Car ney
di d not disqualify hinmself fromthe case but i nstead renanded t he case
tothe Honorable Victoria S. Sigler, who had been chosen by the St at e(
See argunent 2 infra), only for the purpose of determ ni ng whet her he
infact was amaterial witness. Despitethe State's protestations that
Judge Carney was not a materi al witness, Judge Sigler pernmtted M.
Rodri guez to call Judge Carney as a wi t ness. However even after bei ng
swor n, Judge Car ney addr essed Judge Si gl er about hi s concerns about
being called as a w tness:

[ Judge Car ney] Beforel [testify] | would

liketoconfirm[sic] withyou for anonent; is

t hat perm ssi bl e?

[ The Court] | don't know.

[ Judge Car ney] Because | have a | egal questi on.

9



[ Ms Di az] Your Honor, | would object. Judge
Carney's interest has nothing to do with this.

[ Judge Carney] | will talk toyou onthe record

i f youwant, That’s fineif thelawers want to

be present it's finealso. My only concern, if

| testify, this may automatically result innme

having to recuse nyself.

[ The Court] And then | can try it.

[ Judge Carney] There is nothing to try yet.

[ The Court] Well, if youtestify beside that then

we'll cross that bridge when we get to it.
(Supp. PCR. 2061)
Even when subpoenaed and cal | ed as a wi t ness, Judge Car ney was anxi ous
toretainthe case at all costs, despitethe fact that he was clearly
awi tnessinthe proceeding at that point. This clearly beliesthe
"detached neutrality” that atrial judgeis requiredto exhibit and
gi ves an appear ance of wi shing to uphold M. Rodriguez' conviction and
death sentence at all costs.

The purpose of the disqualificationrules direct that ajudge nmust

avoi d even the appearance of inpropriety:

It isthe established|awof this State that
every litigant, includingthe Statein crimnal
cases, isentitledtonothingless thanthe cold
neutrality of aninpartial judge. It isthe duty
of the court to scrupul ously guard this right of
thelitigant andtorefrainfromattenptingto
exercise jurisdictioninany manner where his
gqualificationtodosois seriously brought into
guestion. The exercise of any ot her policy tends
to discredit and place the judiciary in a
conprom sing attitude which is bad for the
adm nistrationof justice. Crosby v. State, 97
So.2d 181 (Fla. 1957); State ex rel. Davis v.
Parks, 141 Fla. 516, 194 So. 613 (1939);
Di ckenson v. Parks, 104 Fla. 577, 140 So. 459
(1932); Stateexrel. Mckle v. Rowe, 100 Fl a.

10



1382, 131 So. 3331 (1930).

* * * *

The prejudice of a judge is a delicate
guestionfor alitigant toraise but when raised
as abar tothetrial of acause, if predicated
on grounds wi t h a nodi cumof reason, the judgein
guesti on shoul d be pronpt to recuse hinself. No
j udge under any circunstances i s warranted i n
sittinginthetrial of acause who neutralityis
shadowed or even questioned. Di ckenson v. Parks,
104 Fl a. 577, 140 So. 459 (1932); State ex rel.
Agui ar v. Chappell, 344 So.2d 925 (Fl a. 3d DCA
1977).

State v. Steele, 348 So. 2d 398 (Fla. 3d DCA 1977).
The i nextricabl e | ink bet ween Judge Carney' s deni al of M. Rodriguez’
properly pl eaded cl ai mand hi s i nsistence on remai ni ng onthe case
despite a legally sufficient notion to disqualify adds to the
appearance of inmpropriety and bias against M. Rodriguez.
Canon 3E, Fl a. Code Jud. Conduct, and Rul e 2. 160, Fla. R Jud.
Adm n., mandate that ajudge disqualify hinmself in aproceeding"in
whi ch the judge's inpartiality m ght reasonably be questioned,"
i ncludi ng but not limtedtoinstances where the judge has a personal
bi as or prejudice concerning a party, has personal know edge of
di sputed evidentiary facts concerni ng the proceedi ng, or where t he
j udge has been a material witness concerning the matter i n controversy.
Canon 3E(1)(a) &(b), Rule 2.140(d)(1) &(2). Both situations are
appl i cabl e here. The notion was |egally sufficient because M.
Rodri guez al | eged facts that denonstrated " that the novi ng party has
a wel |l grounded fear that he or shewi |l not receiveafair trial at

t he hands of t he judge" Roberts at 969 quoting Correll v. State, 698

So. wd 522, 524 (Fla. 1997); Cave v. State, 660 So. 2d 705, 708( Fl a.

11



1995). To determneif anmptiontodisqualifyislegally sufficient,
this Court |ooks to see wehter the facts alleged would place a
reasonably prudent person in fear of not receiving a fair and
impartial trial” 1d. Intheinstant case, M. Rodriguez had found t he
unsi gned sentencing order inmaterials suppliedbythe State. This |ed
hi mto believe that Judge Carney had engaged i n i nproper ex parte
contact withthe State and had the State i nproperly draft the order
t hat sentenced M. Rodriguez to death. G ven this scenario, any
reasonabl y prudent person woul d be placedin fear of not receivinga
fair and inpartial trial from the judge he suspects of such
wr ongdoi ng. Moreover a reasonably prudent person woul d al so fear that
Judge Carney coul d not be inpartial since he woul d have to be a wi t ness
inthe case. Cearly Judge Carney coul d not be both a witness and a
presi di ng judge at the post- conviction hearing onthisissue.
Because the notionto disqualify was | egal |y sufficient, thejudge
shoul d not have consi dered the facts of the notion; he shoul dt ake no
action other than settinginnotionthereassignnent of the case. See
Fla. R Jud. Adm n. 2.160(f). However Judge Carney continued with the
case, conducted a Huff hearing, and then proceeded to conduct an
evi dentiary hearing on M. Rodriguez' clai mof i neffective assi stance
of counsel at the penalty phase which he duly deni ed. (PCR-2354). G ven
t hat he shoul d have di squalifiedhinmself in March 1998, this further
action was clearly erroneous. This Court and other Florida appellate
courts have repeatedly held that where a novant neets these
requi renments and denonstrates, onthe face of the notion, a basis for

relief, ajudge whois presentedw th anotionfor disqualification

12



"shall not pass onthe truth of the facts all eged nor adj udi cate t he

guestion of disqualification " Suarezv. Dugger, 527 So. 2d 191 (F a.

1988) (enphasi s added). See Livingstonv. State, 441 So. 2d 1083 (Fl a.

1983); Bundy v. Rudd, 366 So. 2d 440 (Fla. 1978); Digeroninp v.

Reasbeck, 528 So. 2d 556 (Fl a. 4t h DCA 1988); Ryon v. Reasbeck, 525 So.

2d 1025 (Fl a. 4th DCA 1988); Fruhe v. Reasbeck, 525 So. 2d 471 (Fl a.

4t h DCA 1988); Lake v. Edwards, 501 So. 2d 759 (Fl a. 5t h DCA 1987);

Davis v. Nutaro, 510 So. 2d 304 (Fla. 4th DCA 1986); ATS Mel bour ne,

Inc. v. Jackson, 473 So. 2d 280 (Fla. 5th DCA 1985); G eseke v.

Moriarty, 471 So. 2d 80 (Fla. 4th DCA 1985); Managenent Corp. V.

G ossman, 396 So. 2d 1169 (Fla. 3rd DCA 1981). See al so Chastine v.

Broone, 629 So. 2d 293 (Fl a. 4th DCA 1993). The fact t hat Judge Car ney
was requiredtotestify necessarily nmeant that he woul d "pass on t he
truth of the facts alleged” in M. Rodriguez' |legally sufficient
notion. He was called as a witness in the proceedings.

Had Judge Carney presi ded over the full evidentiary hearingthat
M . Rodriguez was entitledto, Judge Carney woul d have been "faced with
t he unusual setting of a judge trying a case in which he was a
principal actor in the factual issues to be determned . . . . He
obvi ously coul d not be a wi tness and a judge i nthe sane proceedi ng."

Uni ted States v. Col unbi a Broadcasti ng System Inc., 497 F. 2d 107, 109

(5th Cir. 1974). Inasinmlar situation, the Fifth Circuit heldthe
j udge shoul d have recused hinsel f:

The guarantee to t he def endant of atotally fair
and inpartial tribunal, and the protection of the
integrity and dignity of the judicial process
from any hint or appearance of bias is the
pal | adi umof our judicial system Cf. Mayberry
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v. Pennsyl vani a, 1971, 400 U. S. 455, 91 S. Ct.
499, 27 L. Ed. 2d 532; Gizzell v. Wainwight, 5
Cir. 1973, 481 F.2d 405.

* * *

The trial judge in this case may wel | have had
the unique ability to be aninpartial judge in
t he circunst ances, but regardl ess of that fact,
such atrial doeslittleto protect the judicial
process from any possi bl e suspicion of bias.

Uni tes States v. Col unbi a Broadcasti ng System Inc., 497 F. 2d at 109-

10. Cf. Rogers v. State, 630 So. 2d 513 (Fla. 1993).

Judge Car ney deni ed M. Rodri guez due process by not granting an
evi denti ary hearing onthe sentencing order i ssue. This situationis

simlar tothat in Provenzanov. State, 616 So. 2d 428, 430 (Fl a. 1993)

in which this Court held that its prior remand for Chapter 119
di scl osure whi ch had been erroneously deni ed bel ow" were desi gned to
put Provenzano i nthe sane position he woul d have beeninif thefiles
had been di scl osed when first requested” The denial of the notionto
disqualify together with all of Judge Carney''s subsequent rulings nust
be vacat ed, and new proceedi ngs on M. Rodri guez' then out standi ng

claims afforded to put M. Rodriguez "inthe same position he would
have been in" had t he court properly granted an evi denti ary heari ng and
di squalified hinmself."

I n Suarez v. Dugger, 527 So. 2d at 191, t he presidi ng judge was

presented withanotiontodisqualify that was filedw th a Rul e 3. 850
notion. The judge denied the notion to disqualify and went onto
conduct an evi dentiary hearing. On appeal, this Court held that the
deni al of the notionto disqualify was erroneous and vacat ed t he deni al

of Rule 3.850 relief remanding "with directions to conduct a new
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proceedi ng" 527 So. 2d at 192. This was a clear effort to put M.
Suar ez back i nthe position he woul d have been in had the notionto
di squal i fy not been deni ed. The sanme consi derations apply equally to
M . Rodriguez' case. This Court should reverse the | ower Court's
deni al of M. Rodriguez' 1998 notion to di squalify Judge Carney and

remand for new proceedings in accordance with Suarez et al

ARGUMENT 2
MR. RODRI GUEZ WAS DENI ED WAS NOT' AFFCRDED A FULL

AND FAI R HEARI NG ON THE SENTENCI NG ORDER | SSUE | N
CONTRAVENTI ON CF DUE PROCESS AND EQUAL PROTECTI ON

A. | NTRODUCTI ON
Just like trials and sentencing proceedi ngs, post conviction

proceedings in Florida are governed by principles of due process.

See e.g. Huff v. State, 622 So. 2d 982, (Fla. 19993); Teffeteller v.

Dugger, 676 So. 2d 369, 371 (Fla. 1996); Johnson v. Singletary, 647

So. 2d 106, (Fla. 1994). In Scully v. State 699 SO 2d 1251 (Fl a.

1990), this Court recognized the especial inportance of affording due
process in a death case:

The essence of due process is that fair notice
and a reasonabl e opportunity to be heard nust
be given to interested parties before judgnment
is rendered. Tibbetts v. AOson, 91 Fla. 824,
108 So. 670 (Fla. 1926). Due process envisions
a |law that hears before it condemms, proceeds
upon inquiry and renders judgnent only after
proper consideration of issues advanced by
adversarial parties. State ex rel Minch v.

Davi es, 143 Fla. 236, 244, 196 So.491, 494
(1940) In this respect, the term "due process”
enbodi es a fundanmental conception of fairness
that derives ultimately fromthe natural right
of all individuals. See art 1 S 0 Fla. Const.
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Id at 1252.

The proceedi ngs that occurred during the relinquishment period did
not conport with these fundanental principles due to the State's

i nsi stence on picking the judge who woul d hear the proceedings, the
| omer court’s refusal to allow M. Rodriguez to depose the trial
j udge and prosecutors, the lower court's failure to allow M.
Rodriguez to have his full team of counsel available for the
evidentiary hearing and the | ower court's denial of M. Rodriguez’
nmotion for rehearing. M. Rodriguez was deni ed due process and did
not receive a full and fair hearing on the relinquishnment issue.

B. THE CASE WAS NOT RANDOMLY REASSI GNED TO ANOTHER JUDGE

This Court's order relinquishing jurisdiction to the | ower
court for the purpose of holding an evidentiary hearing was entered
on Novenber 4, 2002. (Supp. PCR 1996). On Novenber 13, 2002 M.
Rodriguez tinely filed a notion to disqualify Judge Carney based on
the fact that he is a material witness in the case. (Supp. PCR
2131-2132E). M. Rodriguez requested that the case be reassigned by
random sel ection as is the normal practice in M am -Dade County.

A status hearing was held before Judge Carney on Novenber 19,
2002. At that status hearing Assistant State Attorney Penny Brill
told Judge Carney that he should take hinself off the case only to
t he extent that another judge should rule if in fact Judge Carney was
a material witness. (Supp. PCR  2292). WM. Brill further announced
that the case should be assigned to Judge Victoria S. Sigler since

Judge Sigler was now in the "division" that Judge Carney formerly
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occupied and it was not the "division" that was the subject of the
recusal. (Supp. PCR.  2292). WMs, Brill further asserted that the
assignnment to Judge Sigler would be "randont and therefore her

sel ection woul d pass nuster as Judge Sigler' appointnent to the case
woul d be just as "randoni' as if the wheel was used. (Supp. PCR
2293). Over M. Rodriguez' objection the case was assigned to Judge
Victoria S. Sigler, the judge selected by Ms. Brill. Fol I owi ng t he
Novenmber 19, 2002 hearing, Ms. Brill took it upon herself to set a
hearing in front of Judge Sigler, and all further proceedi ngs during
the relinqui shnent were conducted by Judge Sigler.

The procedure for reassigning the case that was advocated by
Ms. Brill and adopted by Judge Carney is in direct contravention of
t hat authorized by the local rules in Dade County.

Adm ni strative order 96-25-Al1 pronmul gated by Chief Judge Farina
deals with the assignnment and reassignment of cases in the Crin nal
Division of the Circuit Court for the Eleventh Judicial Circuit.. In
pertinent part the Order reads

Upon the disqualification or recusal of the
presiding judge in any case within the Crim nal

Division of the Circuit Court, the reassignnent
of such cases shall be made by the Clerk of

Court under a blind filing system historically
utilization making the initial assignnment or
any simlar nmethod that will result in such

cases being filed equally anpong the various
Sections of the Court in an unpredictable
manner .

(Adm ni strative Order 96-25 Al)
The order makes it clear that cases should be randomy reassigned by

the Clerk of Court through a blind filing method. |t does not say
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that the case should be assigned to the judge of choice of either the
prosecutor in the case or the judge recusing hinmself or herself,
whi ch i s what happened in the instant case. Assi stant State
Attorney Brill's argunment that the case should be assigned to the
sanme "division" as Judge Carney also flies in the face of
Adm ni strative Order 96-25-Al. The plain | anguage of the Order
states that the intent of the nethod is unpredictability of
reassi gnment anong the various sections of the Court, and not within
one section. For Judge Carney to acquiesce to the request of Ms.
Brill to assign the case in direct contravention of the | ocal
procedure violates M. Rodriguez' rights to due process and equal
pr ot ecti on.

In addition to Ms. Brill's flagrant disregard of the | ocal
rule, it was error for Judge Carney to have any input in the matter
of which judge should take the case. Fla. R Jud. Admn. 2.160 (f)
states that "If the notion is legally sufficient, the judge shal
i medi ately enter an order granting the disqualification and proceed
no further with the case" 1d. Judge Carney's acqui escence to M.
Brill's request to assign the case to Judge Sigler exceeds the scope
of this remt. Assigning the case to a particular judge of the
State's choice goes beyond the adnonition to "proceed no further with
t he case" Judge Carney's action further exacerbated the appearance
of bias against M. Rodriguez of which M. Rodriguez conplained in
his 1996 and 1998 notions to disqualify Judge Carney. See Argunent 1

supra. Ms. Brill's insistence that Judge Sigler's appointnent
woul d be "randont is disingenuous to say the least. |If Judge
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Sigler's appointnment were truly "randoni’, the State would have no
obj ection to the usual nmethod of randomy reassigning cases to be
used. Ms. Brill's insistence on Judge Sigler suggests that in the
State's opinion, Judge Sigler would be nore likely than a "randont
judge to uphold M. Rodriguez' death sentence and rule in the State's
favor. M. Rodriguez was deni ed due process and equal protection by
Ms. Brill's action.

Ms. Brill's attenpt to justify her departure from established
procedures by distinguishing the instant case from ot her recusal
situations is equally meritless. M. Brill argued that the only
issue to be heard by the other judge was whet her Judge Carney was a
mat erial witness. (Supp. PCR 2292). This argunment is bogus. As
noted in Argunent 1, supra, this Court has recognized that the
testinmony of the trial judge may be "necessary to establish factual

circumstances not in the record" State v. Lewis, 656 So. 2d at 1250.

Clearly the authorship of the sentencing order is such a fact.
Moreover, the State was or should have been aware that in severa

ot her Dade County cases in which the authorship of the sentencing
order was at issue, the trial judge was called to testify. See e.qg.

Roberts v. State 840 So. 2d 962 (Fla. 2002); Maharaj v. State, 778

So. 2d 944 (Fla. 2000); _Riechmann v. State, 777 So. 2d 342, (Fla.

2000). Moreover, even if there were any real doubt as to whether
Judge Carney was a nmaterial w tness, those doubts were firnmy

di spell ed by subsequent hearings in front of Judge Sigler. See T. 16,
12/ 12/ 02.

To try to circunvent the protections afforded to M. Rodriguez
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by the Rules of Judicial Adm nistration and the |ocal Adm nistrative
Order, as Ms. Brill patently did, is to deny M. Rodriguez equal
protecti on and due process. Relief is warranted.
C. | T WAS ERROR FOR THE LOVNER COURT TO DENY MR. RODRI GUEZ
DEPOSI TI ONS PURSUANT TO STATE V. LEW S

On Novenber 21, 2002, M. Rodriguez filed with the |ower court
a notion to depose Judge Carney, the trial court judge along with a
notion to depose the trial prosecutors John Kastrenakis and Terrance
Toner. (Supp. PCR. 1997-2005). The notions to depose were
predi cated upon State v. Lewis, 656 So. 2d 1248 (Fla. 1994), in which

this Court held that "a party nmay be allowed to take post-conviction
depositions of the judge who presided over the trial only when the
testimony of the presiding judge is absolutely necessary to establish
factual circunstances not in the record” |In this case, Judge Carney
was a central and material witness as to this issue. In Lewis, this
Court further held that a capital post conviction litigant was
entitled to depose the sentencing judge "when the testinmony of the
presiding judge is absolutely necessary to establish factual

ci rcunstances not in the record" 656 So. 2d at 1250. The need to have
the trial judge testify is very limted in scope and particularly
only to factual matters that are outside the record"” 656 So. 2d at
1250, n. 3. M. Rodriguez' case clearly represented such an issue,
yet the | ower court denied M. Rodriguez' request to depose Judge
Carney. M. Rodriguez was thus forced to go ahead with the
evidentiary hearing and call Judge Carney w thout any clear idea as

to what his testinmony would be, to M. Rodriguez' substanti al
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prejudice. The Court's action rendered M. Rodriguez' counsel
ineffective. Because M. Rodriguez was not able to obtain proper
di scovery as permtted by Lewis, he was denied due process and a

full and fair hearing. Relief is warranted.

ARGUMENT 111
THE LOVNER COURT ERRED | N DENYI NG RELI EF ON MR. RODRI GUEZ'
SENTENCI NG ORDER | SSUE
At the evidentiary hearing Judge Carney testified that he had

aut hored the sentencing order and had it typed up by his judicial
assi st ant. 2358). John Kastrenakis testified that he was the | ead
prosecutor at M. Rodriguez' capital trial , that he did not author,
edit or review the sentencing order and that he did not direct anyone
else in the State Attorneys Ofice to do so, that the knew that
nobody in the State Attorneys O fice had in fact done so, and that
the format of the sentencing order was inconsistent with that used by
the State Attorney’s Office at that tinme. (Supp. PCR 2380-2381).
The | ower court found both wi tnesses credi ble and thus denied relief
to M. Rodriguez. However, the |lower court's order does not address
the i ssue of the unsigned sentencing order and why it was found in
the State's file.

The | ower court's credibility findings are conprom sed by the
evi dent bias of Judge Carney against M. RodriguBzen during the
evidentiary hearing itself Judge Carney expressed concern about being
recused fromthe case. (PCR Supp 2054) Judge Carney's apparent desire

to cling on to M. Rodriguez' case and uphold M. Rodriguez' death
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sentence inpacts his credibility, a fact which the [ ower court did
not address. Additionally Judge Carney's nmenory is questionabl e,
since he testified that he had presided over "in excess of forty"
capital cases, of which "about twenty percent” went to penalty phase.
(Supp. PCR. 2053). Simlar considerations apply to the |ower court's
findings relating to John Kastrenakis. Again Kastrenakis testified
that he had, in fact, drafted the sentencing order in the Mhar aj
case. Kastrenakis testified that he had tried approxi mately between
20 and 30 capital cases, ( Supp. PCR. 2100) of which approxi mately
seventy percent went to penalty phase (Supp. PCR 2101) but yet he
was hard pressed to nane nmore than 7 of those cases (Supp. PCR
2101) .8 Kastrenakis' nmenory is questionable at best, a fact which
the | ower court did not address. This is compounded by the fact

t hat Kastrenakis adm tted authoring the sentencing order in the
Maharaj case (PCR. Supp. 2390). Furthernmore his testinony is
internally inconsistent. Kastrenakis testified that he had drafted
the sentencing order in the Maharaj case (Supp. PCR 2115) but that
this was not the pattern and practice of the State Attorney's O fice

at that tine. This flies in the face of the cases of Roberts v.

State 840 So. 2d 962 (Fla. 2002), Maharaj v. State, 778 So. 2d 944

(Fla. 2000); _Riechmann v. State, 777 So. 2d 342, (Fla. 2000); all of

whi ch upheld the grant of relief in Mam -Dade County capital post

conviction cases as well as the cases of State v. Beltran-Lopez and

State v. Espinosa also Mam Dade County capital cases in which the

8 ater during his testinony Kastrenakis recalled 3 nore cases.
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State drafted the sentencing orders.

In its order denying M. Rodriguez Rule 3.850 relief and the
order denying the notion for rehearing, the |l ower Court did not
address the pattern and practice of the Ofice of the State Attorney
during that tinme period. Additionally the |lower court did not
address the fact that even the Ofice of the Attorney General has
explicitly acknow edged that for the State to draft the sentencing
order in capital cases "was not uncommon practice throughout the
State at that tinme State spectacularly omtted to raise during the
pendency of the proceedi ngs before the | ower court in M. Rodriguez’
case.® See Defense Motion for Rehearing. The Iower Court's order
also omts to address the fact that the State notably did not put on
any such testinony of a search of the State Attorney's word
processi ng system M. Rodriguez submts that given that his capital
trial took place after 1989, such a search would show that the State
typed the order, and that is why no such search was conducted. This
fact would further supported by the fact that while M. Kastrenekas
stated that M. Rodriguez’ sentencing order was not in the fornat
used by the State Attorney’s O fice, close exam nation of the order
shows that the format certainly does not at all resenble the formt
used earlier by Judge Carney in the case of Henry Garcia. (Supp.
PCR. 2033-2038). Rather, it is actually much closer in senblance
to the type face and format used by the State Attorney’s O fice for

all their pleadings. Therefore, the lower court failed to address

‘Ms. Jaggard was co -counsel for the State in the Riechmann
appeal
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this issue in its order. Thus relief is warranted.

CONCLUSI ONS AND RELI EF SOUGHT

Based upon the foregoing and the record, M. Rodriguez
respectfully urgesthis Court toreverse the |l ower court order denial
of Rule 3.850relief, and remand M. Rodri guez' case to a newj udge
assi gned by randomsel ection for aful and fair hearing on his Rule
3.850 cl ai s, and grant such other relief as the Court deens just and

proper.
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