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ARGUMENT I N REPLY
ARGUMENT 1
JUDGE CARNEY SHOULD HAVE RECUSED HI MSELF

The State clains that M. Rodriguez' March 1998 Mtion to
Di squal i fy Judge Carney was properly deni ed because it was unti nely.
The State's argunent appears to be predicated on the fact that the
basi s of the Motion to Disqualify was the clai mthat Judge Car ney,
t hrough ex parte contact with the State, had i nproperly del egated t he
task of drafting M. Rodriguez' sentencing order tothe State. This
claim contained within M. Rodriguez' Fourth Arended Motion to Vacate
Judgrent of Conviction and Sentence with Speci al Request for Leaveto
Anend, was i n turn predi cated on counsel for M. Rodri guez havi ng f ound
an unsi gned sentencing order infiles suppliedto M. Rodriguez by the
State Attorney in the course of public records litigation. The
State's positionappears to be that because the Fourth Mdtionto Vacate
Judgrent of Convi ction and Sentence with Speci al Request for Leaveto
Amend was untinmely, the cl ai mwas barred and t hus t here was no basi s
for the notiontodisqualify. However, the State's positionis based
on inaccurate information and is substantially m sl eading.

At the outset, M. Rodriguez woul d note that the tineliness of the
Fourt h Anended Mbti on to Vacat e Judgnent of Convi cti on and Sent ence
w t h Speci al Request for Leave t o Anend has al ready been bri ef ed and
argued extensively. Duringtheoriginal briefingof thisissue, the
State clai ned that the cl ai mwas procedurally barred. M. Rodriguez
contended t hat t here was absolutely nothinginthe recordto support

this contention sincethe public records were obtai ned via Chapter 119
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and not through Fla. R Crim P. 3.852 which had not yet been
promul gated. All that the record shows is that sonme files were
suppliedto M. Rodriguez in 1995. In actual fact, thefiles fromthe
State Attorney's O fice were suppliedinahaphazard, informl and
pi eceneal fashion, none of which is reflected in the record.
The State appears totally oblivioustothe fact that this Court
itself remanded t he case back to the | ower court for an evidentiary
heari ng on the sentencing order i ssue. Had this Court found the issue
to be barred because it was untinely, logic dictates that this Court
woul d not have remanded t he case back for evidenti ary devel opnent. The
plainfact isthat thereis nothinginthe post convictionrecord which
supports the State's assertion that this Amendnent was untinely.
The Stateisclingingtoits assertionthat M. Rodriguez received
the State Attorney's fileregarding his casein March 1995 (Answer
Brief at 22). This represents such a gross over sinplification of what
real | y happened during the course of publicrecordslitigationinthis
case as to be downri ght m sl eadi ng. As noted above, nunmerous material s
wer e requested fromthe State Attorney's Oficerelatingnot onlyto
M. Rodriguez hinself, but also to his co-defendants in both the
capi tal case and the rel ated Lei va hone i nvasi on case. Wat the record
does reflect isthat some such materials were suppliedeven after the
March 1998 Huf f heari ng, ( PCR2389-90) and t hat sone records were never
turned over at all, either because of an exenption cl ai ned by the
State, or because they were | ost when the State i nproperly transferred

records for incanera reviewviaex parte nmeans to Judge Car ney. See

PCR. 607-608 These files were necessarily interrel ated, sincethey
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i nvol ved mul ti pl e co-defendants i nvol vedinthe saneincidentsina
hi ghly conpl ex case. Thefiles cameto M. Rodriguez in a pi eceneal
fashi on over the course of nonths and years. Furthernore, the
vast majority of the public records activity was was done informally
pursuant to Chapter 119, Fla. Stat, and was not reflected in the Court
file.t It isthusinpossiblefor the Stateto assert that the unsi gned
sentencing girder was in M. Rodriguez' possession for "about three
years" (Answer Brief at 23) prior tothefilingof the Fourth Anended
Rul e 3.850 noti on.

Addi tionally, as M. Rodriguez asserted during the original
briefing of this case, there were still nunerous public records
requests out standi ng, even at the time of the Huff heari ng. M.
Rodri guez sought tolitigate this Rule 3.850 notion in an orderly
fashionwi th the final anendnent occurring after all public records had
been collected. This opportunity was never afforded M. Rodriguez.

Logic al one dictates that the materi al s contai ni ng t he unsi gned
sent enci ng order nust have been suppliedto M. Rodriguez' counsel
after the July 1997 Thi rd Amended Rul e 3. 850 noti on. As undersi gned
counsel stated at the evidentiary hearing, follow ng relinquishnent,

t he att orneys enpl oyed by the Capital Coll ateral Counsel (CCR)? counsel

1 M. Rodriguez' public records litigation was comrenced for
the nost part before this Court promulgated Fla. R Crim P. 3.852
whi ch formalized the public records process in capital cases so that
it is possible to track the tinmeliness of requests and conpliance
therewith. No such provision was in place at tinme of M. Rodriguez'
Chapter 119 litigation.

2 CCR was the predecessor agency of Capital Coll atera
Regi onal Counsel for the Southern Region of Florida (CCRC-South)who
currently represent M. Rodriguez
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were wel |l aware of the fact that such an unsi gned sentenci ng order
found in the State Attorney 's files could formthe basis for a
successful claimthat the trial court inproperly del egated that
drafting of the order tothe State. See Supp PCR 2398 As under si gned
counsel noted, this enphasi s was based on t he R echmann® case, i n which
M . Ri echmann had gai ned rel i ef based on such a claim Counsel for M.
Rodri guez woul d have been wel |l aware of the Circuit Court's order
granting relief inthe Ri echmann case in July 1997 when the Third
Amended Rul e 3. 850 notionwas filed. If the unsigned sentencing order
had been in M. Rodriguez' possession at that tinme, the clai mwoul d
have been pl eaded. Any failure so to do would have anmpbunted to
i neffective assi stance of counsel, an assertion which the State
notably fails to nmake. The State's assertion of untinelinessisthus
not borne out by the record sincetherecordis silent asto whenthe
speci fic docunent was received.

The St at e next contends that the notion to disqualify Judge Carney
was untinmely. This contentionismeritless. First of all it is based
on t he wong assunption that M. Rodri guez recei ved t he unsi gned or der
in 1995, which contention, as noted above, is not supported by t he
record. First of all, as then counsel M. Strand noted, the nmateri al

had only been di scover ed days before the Huff hearing. Second, in

3 State v. Riechmann, 777 So. 2d 342, (Fla. 2000) affirmed the
grant of penalty phase relief to M. Ri echmann, based on part on a
finding that the State inproperly drafted the sentenci ng order. The
cl aimwas predicated on M. Riechmann's counsel having found and
unsi gned sentencing order in the State's files. The evidentiary
hearing in M. Riechmann;s case was held in June and July of 1996,
over a year prior to M. Rodriguez' Third Amended Rul e 3.850 notion.
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thisinstance, the fact that constitutedthe ground for the notionto
di squalify was the assertion of theclaimrelatingtothe unsigned
sentencing order. This claimwas fil ed simnultaneously with the notion
todisqualify. Thetendaytinme periodrequiredby Fla. R J. Adm n.
2.160 was thus net. Had M. Rodriguez for strategic or tactical
reasons chosen not to pursue the cl aim Judge Car ney woul d not have
been a material witness andthis rationalefor the notionto disqualify
woul d not have been avail abl e.

The State next contends that the notionto disqualify was legally
i nsufficient because "the only fact that i s borne out by the claimis
t hat t he State had an unsi gned copy of the sentenci ng order™ Answer
Brief at 25. The State clains that thisis conclusory and attenpts to

anal ogi ze the i nstant cause with that described inBarwick v. State.,

660 So. 2d 665,, 692-93(Fl a. 1994) However theinstant situationis a

separat e and distinct case fromthat entered i nBarwi ck. Barw ck deal s

wi th nmere gossi p between uni dentified persons andthetrial court.
Here, thereis an unsigned sentenci ng order whi ch was found i n one of
thefiles suppliedbythe Stateto M. Rodri guez pursuant to Chapter
119 requests. The cl ai mwas properly pl eaded andif proven woul d

have been grounds for penalty phase relief. See e.g. Mharaj v.

State, 778 So. 2d 944 (F a. 2000); Ri echmann v. State, 777 So. 2d 342,

(Fla. 2000). This Court has recogni zed that the presence of an
unsi gned sentencing order inthe State's file constitutes sufficient
grounds for a good faith clai mthat the State i nproperly draftedthe
sentenci ng order. As such, the | ower court was obliged to hold an

evidentiary hearingonthisissue, sincethefilesandrecordsinthe
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case di d not concl usively showthat M. Rodri guez was not entitledto
relief.*

Furthernore, the State's position that the presence of an unsi gned
sentencing order inthe State's fil e does not constitute sufficient
grounds for the claimis "conclusory” isindirect contradictiontoits

apparent positionin Roberts v. State, 840 So. 2d 962 (Fl a. 2002).

| ndeed i n Roberts, the State argued to this Court that on di scovery of
an unsi gned sent enci ng order, due diligence required post conviction
counsel to pursue the rel at ed post conviction claimand that failure so
to do shoul d bar theclaim This Court didnot address the nerits of
t he due diligence argunment but found that the State's argunment on
appeal was i nconsi stent with that presented at the | ower court and
t herefore found t he St at e had abandoned i ts argunent. The State has
not overconme M. Rodriguez' argunent that the sentencing order claim
was properly pl eaded and t hus provi ded anpl y evi dence t hat Judge Car ney
was a material w tness.

Simlarly, the State m sconstrues M. Rodriguez' argunents
relating to the relinqui shnment period. The events that transpired
during relinqui shment nmerely served to confirmthat Judge Carney was a
material witness in this issue. As such, he shoul d have

di squalified hinself whenthe Motionto disqualify was filedin March

4Under Rule 3.850 and this Court's well settled precedent, a
post conviction novant is entitled to evidentiary hearing unless the
notion and the files and the records in the case conclusively show
that the prisoner is entitled to no relief", Fla R Crim P. 3.850.
See al so Lenon v. State, 498 So. 2d 923 (Fla. 1986); Hoffnman v.
State, 613 So.2d 1250, (Fla. 1987); O Callaghan v. State, 461 So. 2d
1354, 1355 (Fla. 1984);




1998. However, since he did not, he was the afforded the opportunity
torecuse hinself onrelinqui shnent because he was to be a materi al
Wi tness inthe subject mtter of the hearing ordered by this Court.,
Fol | owi ng reli nqui shment, on Novenber 13, 2002, M. Rodriguez tinely
filedanotionto disqualify Judge Carney based onthe fact that heis
amaterial witness inthe case. (Supp. PCR 2131-2132). However, at
the State's behest, Judge Carney di d not recuse hinsel f but all owed t he
Stateto assigntothe case to a newjudge of its choosing to detern ne
whet her or not Judge Carney was a materi al wi t ness. The hearing went
forward before Judge Sigler, and Judge Carney, infact, testified at
t he evidentiary hearing. This shows i ncontrovertibly that he was a
mat eri al wi tness. However, no order was entered bel owrecusi ng Judge
Carney, and Judge Sigler explicitly refrained fromruling on whether
t he case woul d revert back t o Judge Carney. See Supp PCR 2061. Thus,
at t he concl usi on of the remand, Judge Car ney by his own order, was
still the presidingjudge onthe case despite havingtestified. Had
Judge Car ney properly granted t he Novenber 2002 notion to disqualify
him his prior rulings woul d have been subject toFla. R Jud. Adni n
2.160 (h) which states that:

Prior factual or |l egal rulings by adisqualified

j udge may be r econsi dered and vacat ed or anended

by a successor judge based on a notion for

reconsi deration which nust be filed within 20

days of the date of the order of disqualification

unl ess good cause i s shown for a deal s i n noving

g for reconsideration or other grounds for

reconsi deration exist.

Fla. R Jud. Adnmin 2.160 (h)

Thi s woul d have effectively put M. Rodriguezinthe positionthat he
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woul d have been i n had Judge Carney recused hinsel f in March 1998.
Thus t he events that occurred during the relinqui shnment period are
directly pertinent tothe failure by Judge Carney to di squalify hinsel f
in 1998, despite the State's protestations.

The State finally recites a catal ogue of conpl aints regarding M.
Rodri guez' counsel's actions whichit attenpts to use as justification
for Judge Carney's failure to recuse hinself. None of these are
pertinent to the instant issue. The fact that M. Rodri guez had
previously attenpted to disqualify Judge Carney, the good faith
attenmpts to get all public records, and ot her actions taken by M.
Rodri guez' then counsel were not, as the State appears to assert, bad
faith attenmpts at delay, but zealous attenpts to litigate M.
Rodri guez' post-conviction case. To attenpt, as the State does, to
utilize prior actions by M. Rodriguez' attorney as ajustificationfor
failingtorecuse hinself i s not appropriate. The only issueis that
Judge Carney was a naterial witness, as evidenced by his testinony at
the evidentiary hearing. Thus, relief is warranted.

ARGUMENT I |
MR. RODRI GUEZ WAS NOT AFFORDED A FULL AND FAI R EVI DENTI ARY HEARI NG ON
RELI NQUI SHMENT
A. THE CASE WAS | MPROPERLY ASSI GNED

The State responds that M. Rodriguez has no standing to
chal | enge t he manner i n whi ch Judge Victoria Sigler was assignedto his
case after Judge Carney’ s recusal. The State bases its argunent on

Kruckenberg v. Powel |, 422 So. 2d 994 (Fl a. 5'" DCA 1982). Kruckenberg

stands for the proposition that,
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The assi gnnent and reassi gnnent of specific court
cases between or anong the judges of a nulti-
judge court is a matter within the internal
governnment of that court and is directed and
control |l ed by policy adopted by the judges of
that court, either directly or by and t hrough
their chief judge.

Kruckenberg at 996. It further states that,

Subj ect only to substantive lawrelatingtothe
di squalification of judges litigants have no

ri ght to have, or not have, any particul ar judge
of a court hear their cause and no due process
right to be heard before any assignnent or
reassi gnment of a particular caseto a particul ar
j udge.

The State, in this case, conplains that M. Rodriguez is
attenpting to suggest whi ch judge shoul d have been assignedto his
case. However, the very oppositeistrue. It isthe State, not M.
Rodriguez, that isguilty of tryingto select the judgeinthis case.
M. Rodriguez, inhis notionfor recusal, sinply askedthat the next
Judge be assigned inthe previously established manner i n whi ch judges
are legally assigned after a recusal order in the Circuit.

This Court's order relinquishingjurisdictiontothe | ower court
for the purpose of hol ding an evidentiary hearing was entered on
Novenber 4, 2002. (Supp. PCR 1996). On Novenber 13, 2002, M.
Rodriguez tinely filed a notionto di squalify Judge Carney based on t he
fact that heis amterial witness in the case. (Supp. PCR 2131-
2132E). M. Rodriguez requested that the case be reassi gned by random
selectionas is the normal practice in Mam -Dade County. Addaw

heari ng was hel d before Judge Carney on Novenmber 19, 2002. At that

status hearing Assistant State Attorney Penny Brill suggested to Judge
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Carney t hat he shoul d t ake hinself of f the case only to the extent that
anot her judge should rule if in fact Judge Carney was a materi al
wi tness. (Supp. PCR. 2292). Ms. Brill further announced that the
case shoul d be assigned to Judge Victoria S. Sigler since Judge Sigler
was nowin the "division" that Judge Carney fornmerly occupied and it
was not the "division" that was t he subj ect of therecusal. (Supp.
PCR. 2292). Ms. Brill further assertedthat the assi gnnent to Judge
Si gl er woul d be "random and t heref ore her sel ecti on woul d pass nust er
as Judge Si gl er' s appoi ntnment to the case woul d be just as "randont as
if the wheel was used. (Supp. PCR 2293).

Over M. Rodriguez' objection the case was assi gned to Judge
VictoriaS. Sigler, thejudge selected by Ms. Brill. Follow ngthe
Novenmber 19, 2002 hearing, Ms. Brill took it upon herself to set a
hearing infront of Judge Sigler, and all further proceedi ngs during
the relinqui shnent were conducted by Judge Sigler.

Adm ni strative order 96-25- Al pronul gat ed by Chi ef Judge Fari na
deal s wit h t he assi gnment and reassi gnnent of cases inthe Crim nal
Divisionof the Gircuit Court for the Eleventh Judicial Crcuit.. In
pertinent part the Order reads

Upon the disqualification or recusal of the
presi ding judge i n any case wi t hi nthe i m nal
Divisionof the Circuit Court, the reassi gnnent
of such casesshall be made by the A erk of Court
under ablind filing systemhistorically utilized
maki ng the initial assignnment or any simlar
method that will result in such cases being filed

equal | y anong t he vari ous Secti ons of the Court
in an unpredictable manner.

(Adm ni strative Order 96-25 Al)
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The order nakes it cl ear that cases shoul d be random y reassi gned
by the Clerk of Court through a blind filing nethod.

Adm ni strative O der 96-25- Al does not say t he case shoul d be assi gned
to the judge of choice of either the prosecutor in the case or the
j udge recusi ng hinsel f or herself. It does not say that the case gets
reassigned to the same division upon recusal.?®

The procedure for reassi gni ng the case t hat was advocat ed by
Ms. Brill and adopted by Judge Carney isindirect contraventi on of
t hat authori zed by the local rules in M am -Dade County. It was the
State that essentially sel ectedthe subsequent judge. Neither the
Clerk’s O fice, nor the Admnistrative Ofice of the Courts was even
i nvol ved. The O erk heeded the direction of Ms. Brill and sinply began
setting future hearings before Judge Sigler over M. Rodriguez’
obj ecti on.

The pl ai n | anguage of the Order states that the i ntent of the
nmet hod i s unpredi ctability of reassi gnnent anong t he vari ous secti ons
of the Court, and not within one section. For Judge Carney to
acqui esce to the request of Ms. Brill to assign the case to Judge
Sigler isinnoway unpredictabl e of reassi gnnent anong t he vari ous
sections of the Court. Ms. Brill"'s insistence that Judge Sigler's
appoi nt ment woul d be "random' is disingenuous.?®

Inadditionto Ms. Brill's flagrant di sregard of the |l ocal rule,

5 This woul d not nmake sense since the recused Judge usually still
sits in the sane division.

6 Webster’s defines the word ‘randomi as occurring or done
wi thout definite aim reason or pattern. WBSTER s Desk Dicrianary 374
(2d ed. 2001).

11



it was error for Judge Carney to have any i nput i nthe matter of which
j udge shoul d take the case. Fla. R Jud. Adm n. 2.160 (f) states that
"If thenmotionislegally sufficient, thejudge shall i mediately enter
an order granting the disqualificationand proceedno further with the
case" 1d. Judge Carney's acqui escence to Ms. Brill's request to
assign the case to Judge Si gl er exceeds the scope of this remt.
Assigning the caseto aparticul ar judge of the State's choi ce goes
beyond t he adnmonitionto "proceed no further with the case” Judge
Carney' s action further exacerbat ed t he appear ance of bi as agai nst M.
Rodri guez of which M. Rodriguez conplained in his 1996 and 1998
nmotions to disqualify Judge Carney. See Argunent 1 supra.

To try to circunvent the protections afforded to M.
Rodri guez by the Rul es of Judicial Adm nistration and the | ocal
Adm ni strative Order, as Ms. Brill patently did, is to deny M.
Rodri guez equal protection and due process. Relief is warranted.
Just like trials and sentencing proceedings, post conviction
proceedi ngs i n Fl ori da are governed by princi pl es of due process. See

e.g. Huff v. State, 622 So. 2d 982, (Fla. 1993); Teffeteller v.

Dugger, 676 So. 2d 369, 371 (Fla. 1996); Johnson v. Singletary, 647

So. 2d 106, (Fla. 1994).
B. | T WAS ERROR FOR THE LONER COURT TO DENY MR RODRI GUEZ DEPCSI TI ONS
PURSUANT TO STATE V. LEW S

Concerni ng M. Rodriguez’s request to depose Judge Carney, the
State responds that M. Rodriguez is not entitledto depositions unless
M . Rodriguez can prove t hat they are "absol utely necessary"” citing

State v. Lewis, 656 So. 2d 1248 (Fla. 1994). The State goes onto
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argue that the i nformati on whi ch woul d have been obt ai ned fromJudge
Car ney t hr ough deposi ti on coul d have been obt ai ned by speakingwith the
Assi stant State Attorneys in the case. This is sinply not true.

Onl y Judge Car ney knows whet her he drafted t he sentenci ng order
inthis case or asked soneone elsetodoit for him The Assi stant
St ate Attorneys prosecuting the case presumabl y knew whet her t hey,
personal |y, were asked to draft the order by the judge. However,
thereis noway for themto knowwhet her any Assi stant State Attorney
was asked to draft the order, short of conducti ng an exhausti ve survey
withinthe office, which research was obvi ously not done. As forner
Assi stant State Attorney John Kastrenakas testifiedinthe evidentiary
hearing, (Supp. PCR 2381) he di d not have di rect know edge and cont r ol
over t he hundreds of persons worki ng for the Mam Dade County State
Attorney’s Oficeinthe md-1980's. Only Judge Carney woul d know
definitively whether heindeed drafted the sentencing order inthis
case or not.

The State conplains that M. Rodriguez did not do sufficient
"investigation" toshowthat depositions were necessary. However it is
uncl ear what i nvestigati on woul d have elicited the informati on known
only to Judge Carney. Short of depositions, the only way for M.
Rodri guez to obtainthis information woul d be through sonme for mof ex
parte communi cation with the judge. Even assum ng t hat Judge Car ney
woul d have agreed to speak to M. Rodriguez' counsel this woul d have
been hi ghly i nproper. Ex parte conmuni cations between the trial judge
and a party is exactly the type of behavior that M. Rodriguez is
conpl ai ni ng about in his notion for relief.
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The paral l el s between the i nstant case andLewis are clear. Lew s
envi sages such depositions whenthetrial recordis not clear astothe
judge's action.’” The i ssue of who drafted the sentencing order i s not
clear fromthe record of M. Rodriguez' capital trial. There was sinply
no ot her way to definitively find out theinformationthanto depose
Judge Carney. Contrary tothe State's assertion, the testinony of
Judge Carney was "absol utely necessary” to determ ne the i ssue of who
drafted the sentenci ng order.

The St ate al so responds t hat M. Rodri guez was not entitledto
depose ei ther M. Kastrenakas or M. Toner, the prosecuting attorneys
inthis case. Again, it prem sesits argunent onlLew s, and suggest
the i ssue coul d be determ ned by tel ephone calls and affidavits.
Agai n, their argument is m splaced.

M. Rodriguez t hrough counsel did attenpt on nunerous occasi ons
to contact both M. Kastrenakas and M. Toner. (Supp. PCR 2308, 2326,
2334). M. Kastrenakas sinply refused to talk to counsel unless
Assi stant State Attorney Brill was onthelinelisteningin. Later, an
af fidavit signed by M. Kastrenakas, but obvi ously prepared by t he
State Attorney’'s O fice, was provided M. Rodriguez in lieu of
t el ephone response. The reasons why t hese avenues of i nvestigation are
si nply i nadequat e are as fol l ows: 1) atel ephone conversation, evenif
done normal |y as M. Rodri guez attenpted to do, i s not under oath,

maki ngthe truth noredifficult todiscern, 2) Ms. Brill’s or any ot her

7 "a party may be allowed to take post-conviction depositions of
the judge who presided over the trial only when the testinony of the
presiding judge is absolutely necessary to establish factual
circunstances not in the record" Lewi s at 1250.
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Assi stant State Attorney’ s presence on the tel ephone |i ne woul d have a
chilling effect on M. Rodriguez’s ability to obtain pertinent
informationd and 3) an affidavit fromthese partiesisirrelevant to
proper investigation of thisissue, becauseit i s not responsiveto
specific questions.

The State attenpts to accuse M. Rodriguez of actinginbadfaith
by sinply raising this issue inthe first place. In an attenpt to
belittle M, Rodriguez’s clai mregardi ng the unsi gned sent enci ng order,
t he State suggests that M. Rodriguez is sinply raisingthisissue as
away to be abletorecusethetrial judge. The State m scharacteri zes
M. Rodriguez' argunents, by suggesting that M. Rodri guez woul d have
every post convi ction def endant who di sl i ked hi s post-convi ction judge
toraise the claimas a neans of recusi ng that judge. As notedin a
Argument 1, supra, thisis not just a case where M. Rodri guez rai sed
a concl usory accusationthat thetrial judge hadthe State witethe
sentencing order. It was based on t he unsi gned sent enci ng order found
withinthe State's files. As such, it nmet the pl eadi ng requi renents of
Rule 3.850. This is sinply not the case.

The State itself has previ ously argued t hat di scovery of such a bl ank
sentencing order inthe State Attorney’ s fileis sufficient to place
t he Def endant on notice that ex parte comruni cati ons may have occurred

and that failure soto do on discovery of such a bl ank order wai ves t he

claim. Roberts, supra. |If the State argues that di scovery of such
8 This was evident during the conversation with M. Toner when
Assi stant State Attorneys Brill and Rubin were on the line. (Supp.

PCR 2343- 2344) .
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a bl ank order necessitates the defendant’ s pl eading the claim thenthe
St at e cannot conpl ai n t hat pl eadi ng t he cl ai mwhen such an order is
found is frivolous, or an attenpt to forum shop.

I nthis case, Judge Carney was a central and material w tness as
tothisissue. InLewis, theneedto havethetrial judgetestify is
very limtedinscope and particularly only to factual matters that are
outside the record” 656 So. 2d at 1250, n.3. M. Rodriguez' case
clearly represented such an i ssue, yet the | ower court denied M.
Rodri guez' request to depose Judge Carney or the trial prosecutors.
M . Rodriguez was thus forced to go ahead with the evidentiary hearing
and call all three witnesses wi thout any cl ear i dea as to what their
testi mony woul d be, to M. Rodriguez' substantial prejudice. The
Court's actionrendered M. Rodriguez' counsel ineffective. Because
M . Rodri guez was not abl e to obtai n proper di scovery as perm tted by
Lewi s, he was deni ed due process and afull and fair hearing. Thus,

relief is warranted.

ARGUMENT 1|11
THE SENTENCI NG ORDER | SSUE
The State yet againreiterates its positionthat this clai mwas
proper |y deni ed because the noti on was not tinmely filed. M. Rodriguez
relies here on Argunent | supra, rather thanreiterate ad nauseamt hat
the State's position hereis unfounded. M. Rodriguez woul d note t hat
the i ssue of tinmeliness was not addressed by the lower Court inits
deni al of the sentencing order claim Judge Sigler reliedentirely

upon the testi nony of M. Kastrenaki s and Judge Carney i n det er m ni ng
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t hat no such m sconduct had occurred.

Wil e M. Kastrenakis stated that he did not draft the order, he
al so stated that it was i npossi bl e for hi mt o knowwhet her anyone el se
inthe State Attorney's O fice had drafted the order. Hi s assertion
t hat the sentencing order was not in the format used by the State
attorney's Ofice is not borne out by the exhibits.® The State
al soclains that M. Rodriguez' notion for rehearing was untinely. In
fact thenotionwas filedinaccordancewithFla, R Oim P. 3.850 (Q)
whi ch al |l ows a notion for rehearingto befiledwthin 15 days off the
dat e of service of theorder. Thenotionwastinely filed. The order
was ent ered on Decenber 31, 2002, but was not postmarked until January
8, 2003. M. Rodriguez' notion for rehearing was fil ed on January 22,
2003, 14 days after service of the order. It wastinely filed. To
deprive M. Rodriguez of the opportunity to file such a notion
constitutes a deni al of due process and equal protection. Rehearing
shoul d have been granted

CONCLUSI ON

M. Rodriguez subnmits that the facts rai sed on suppl enent al
briefing, together with those adduced during the origi nal briefing of
t he denial of his Rule 3. 850 notion, relief warrantedinthe formof a

new trial and/or a new sentencing proceeding.

9 The order has the heading centered at the top of the page in a
simlar fashion to the the style utilized by the State. O her
sentencing orders drafted by Judge Carney ( e.g. State v. Henry
Garcia, Supp. PCR 2033-2038) have the heading bl ocked and justified
to the left of the page.
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