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REPLY
CLAI M |
| NEFFECTI VE ASSI STANCE OF APPELLATE COUNSEL
1. | MPROPER PROSECUTORI AL ARGUVENT AT MR RCODRI GUEZ
PENALTY PHASE

In his habeas petition, M. Rodriguez rai sed a nunber
of issues relating to properly preserved prosecutori al
m sconduct whi ch appel | ate counsel unreasonably failed to
rai se on M. Rodriguez' direct appeal. The State contends
that this issue was raised, and therefore cannot
constitute ineffective assistance. However, as the
record of the | ower court proceedings s clearly reflects,
there were several prejudicial instances if inproper
prosecutorial argunent that appellate counsel did not

raise. The State's reliance on Thonpson v,. State, 759

So. 2d 650, 657 Fla. 2000), is msplaced in this context.
In Thonpson this Court found that appellate counsel had
actually raised the issues under question, and that

"Petitioner's contention that the point was inadequately



argued nerely exereses di ssati sfaction with the outcone of
the argunent in that it did not achieve a favorable result
for petitioner" Thonpson at 657. Failing to set forth
adequate argunents, for an issue raised on direct appeal
as was the case in Thonpson is a conpletely different
omssion than failure to assert any argunent based on
specific instances of m sconduct.

In the instant case, the prosecutor's entire closing
argunent consisted of a deliberate and inflamatory
attenpt to rouse the jury's enotions in favor of a death
sentence. Appellate counsel nerely raised one instance of
prosecutorial msconduct relating to the prosecutors'
coonment that M. Rodriguez appeared to be sleeping.
However, as M. Rodriguez noted in his habeas petition
there were nunerous other instances of prejudicially
| nproper coment that were not raised. Each of those
I nstances constitutes separate error. Mor eover, the
cunul ative effect of such errors was not presented at all,
to M. Rodriguez' substantial prejudice. Wi | e Thonpson

dealt with inadequate argunent , the instant case rel ates

2



to failure to raise neritorious issues at all. Thonpson
therefore does not control this failure, and the
I ndi vidual preserved issues should be considered both
I ndi vidual ly and cumul ati vely.

The State concedes that the trial prosecutor's urging
the jury that to recoomend life would be "the easy way
out" was inproper, but concedes that this "brief remark"
was harm ess. Response at 16. However the State fails to
make nmention of the context within which this remark was
based. Prosecutor Kastrenakis told the jury

[ by M. Kastrenaki s] You al |
I ndividually tool your oaths to foll ow
the law and render a verdict that is in
accordance wth the law and the
evi dence. Just because you now have the
chance to individually vote doesn't nean
that you should take the easy way out
and vote for sonething that isn't |egal.

Because |I'm going to tell you the easy
thing to do is to go back in there and

vote for life. It's the easy thing to
do.
[ by M. Kalisch] (oj ect i on.

[ by the Court] Overrul ed.

[ Kast r enaki s] And in this case it
woul d not be the Iegal thing to do.
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[ Kal i sch] bjection

[ The Court] Overrul ed

(R 1841- 1842)(enphasi s added).

At this point Kastrenakis was arguing that the |aw
required a death sentence, and to take the"easy way" out
woul d be a violation of the | aw Contrary to the State's
contention, this assertion that the law required a death
sentence is not a nere exhortion to follow the law but a
gross msstatenent that sought to confuse and inflane.
This is not only inproper, but highly prejudicial. The
State's contention that the prosecutor's characterization

of a death verdict as " the only legal thing to do" is not
preserved is not borne out by the record, and in the
context of his other inproper remarks i s highly m sl eadi ng
and prejudicial.

The State simlarly mscharacterizes the remarks nmade
by Kastrenakis regarding their role as "nenbers of the

community". dven his prior exhortation that the jury had

a duty to vote for death because "it was the only |ega



thing to do" and that to do other wise would be to "take
the easy way out", this remark rises to nmuch nore than a
nere statenent of the controlling case law as the State
I nfers. Rather it represents a challenge to the nore
I nflamed instincts of the jury to send a nessage to the
community that they did not "take the easy way out” to M.
Rodri guez' substantial prejudice.

These i nproper ar gunent s, t oget her with the
m scharacterizati on of the evidence of Dante Perfuno and
the inproper victiminpact argunent should be considered
both individually and cumulatively, vyet +the State
conpletely omts to counter M. Rodriguez' argunents
relating to the cunulative prejudice ensuing to M.
Rodri guez. The record reflects that the courtroom
at nosphere was extrenely highly charged. The jury had
witnessed not only M. Rodriguez' bizarre courtroom
behavi or but also the prosecutors's inflammtory

references thereto.! The Court conpletely failed to check

! Contrary to the State's assertion , this Court did
not reject appellate counsel's argunent as to the
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or adnoni sh Kastrenakis for his inproper behavior, which
only served to heighten the inflammation for the jury's
passi ons. Judge Carney conpletely evaded his duty to
ensure that "the prosecutorial mantle of authority can
intensify the effect on the jury of any msconduct."

Brooks v. Kenp, 762 F.2d 1383, 1399 (11th Q. n banc

1985). The totality of the inproper comments nade to by
Kastrenakis and the Court's laissez -faire attitude
resulted in a conplete breach of the "...obligation that
the trial is fundanentally fair in all respects. Gore v.

State, 719 So. 2d,1197, 1202 (Fla. 1998). See also

Now tzke v. State, 572 So. 2d 1346 (Fla. 1990)

Appel | ate counsel was ineffective for failing to raise the

i npropriety of this coment, but nerely did not find it
standing alone to be prejudicial in this context.This
Court acknow edged t hat:

[ T] he prosecutor's reference to the fact

that the defendant appeared to be

sl eeping during closing argunents was

clearly inproper. The defendant's

deneanor off the witness stand is not a

proper subject for argunent and in sone

cases may be unduly prejudicial"
Rodriguez v. State 609 So. 2d 493 (Fla. 1992).
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| ssue of prosecutorial msconduct as it relates to the
af orenmenti oned specific comments as well as the cunul ative

effect of them Relief i s warranted.



2. FAILURE TO ENSURE A COVPLETE RECCRD.

The State asserts that M. Rodriguez has not all eged
specific errors that occurred during the untranscribed
portions of his capital trial and for this reason, the
claim should be denied. The State attenpts to draw

support from this Court's opinion in Ferguson V.

Singletary, 632 So. 2d 53, 58 (Fla 1993). However,

the situation as it pertains to M Rodriguez can be
di stinguished firstly because in Ferguson, the defendant
had subsequently managed to obtain a transcript of at |est
a part of the m ssing record. The other untranscri bed
materials were not of the sanme magnitude as those which
are mssing from the record of M. Rodriguez' capita
trial. Wereas in the Ferguson case, the mssing
transcri pts concerned a charge conference and a di scussi on
as to whether the defendant would testify, M. Rodriguez

Is mssing inter alia transcripts of the argunments of the

not i on to suppress , and several notion in |imne.
Failure to have those precluded andy appellate argunent
that M. Rodriguez' statenent was inproperly obtained or

8



set before the jury, and precluded any further devel oprment
of post convictlon <clains relating to ineffective
assi stance of trial couNsel pre trial. Mreover the fact
t hat appel | ate counsel specifically request ed
transcriptions for the pretrial notions hearings clearly
shows that counsel intended to pursue clains based
thereon. Ferguson is therefore factually distinct form

the instant case and relief is warranted.



CLAIM 111

ThE CONSTITUTIONALITY OF THE FIRST
DEGREE MJRDER | NDICTMENT  MJST  BE
REVI SITED IN LIGHT OF APPREND V. NEW
JERSEY

The State clains that M. Rodriguez' Apprendi? clai mshoul d
be rejected due to procedural bar. However, as noted in
his petition, M . Rodri guez, through counsel has
consi stently raised the issue of the constitutionality of
the death penalty statute in Florida. It was raised in
M. Rodriguez' direct appeal, and his Rule 3.850 notion
and the appeal from the denial thereof. The plain
| anguage of M. Rodriguez' petition suggests that this
Issue is being revisited in |ight of Apprendi, rather than
raised for the first tinme herein. Thus the issue is not
procedural |y barred.

The State al so argues that the i ssue shoul d be deni ed

based on this Court's holding in MIlls v. State, 286 So 2d

532 (Fla 2001) and Mann v, Moore, 794 So. 2d 595 (Fla.

2001). However, the State ignores the fact that the

2 Apprendi _v. New Jersey, 530 U S. 486 (2000)
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Apprendi  Court addressed whether its decision inpacted
"state capital sentencing schenes requiring judges, after
a jury verdict holding a defendant guilty of a capita
crime, to find specific aggravating factors before
I nposing a sentence of death." Apprendi, 120 S. C. at

2366 (citing Wlton v. Arizona, 497 U S. 639 (1990)). The

Apprendi majority held that the capital cases falling
under the Walton-type of schene (i.e. judge sentencing
states), "are not controlling," citing Justice Scalia's

dissent in A nendarez-Torres v. United States, 523 U S.

224 (1998):

Neither the cases cited, nor any other case,

permts a judge to determ ne the existence of a
factor which nmakes a crine a capital offense.

What the cases cited hold is that, once a jury
has found the defendant gquilty of all the
elements of an offense which carries as its
maxi mum penalty the sentence of death, it nay be
|l eft to the judge to deci de whether the naxi num
penalty, rather than a |esser one, ought to be
imposed . . . The person who is charged wth
actions that expose himto the death penalty has
an absolute entitlenent to jury trial on all the
el ements of the charge."

Apprendi, 120 S. . at 2366 (citing A nendarez-Torres, 523

US at 257 n.2 (Scalia, J., dissenting). Wiile the
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majority decision in Apprendi suggested that WAlton was
di stingui shable, four justices strongly suggested that
Walton had in fact been overrul ed, Apprendi, 120 S. Q. at
2387-89 (O Connor, J., dissenting, joined by Rehnquist,
C. J., Breyer and Kennedy, J.J.), and a fifth justice
explicitly left the door open to reexamning the
continuing validity of Walton for another day. 1d. at
2380 (Thomas, J., concurring). The Apprendi nmajority's
distinction of Walton, as the dissenters suggested, is

illogical and at odds with the new rule of |aw announced

by the Apprendi nmajority.3

3As Justice O Connor observed in Apprendi, \Walton

[r]e[lied] in part on our decisions rejecting
challenges to Florida's capital sentencing
schene, which also added that "the Sixth
Arendnent does not require that the specific
findings authorizing the inposition of the
sentence of death be nmade by the jury." Walton,
[497 U . S.] at 648 (quoting Hldwin v. Florida,
490 U. S. 638, 640-641 (1989) (per curianm).

Apprendi v. New Jersey, 530 U S at 537 (O Connor, J.
dissenting). In Walton itself, the Court found that:

The distinctions Walton attenpts to draw between
the Florida and Arizona statutory schenme are not

12



M. Rodriguez submts that the Court's previous
rejection of his challenge to the first degree nurder
indictnment be revisited in light of Apprendi. Thi s
Court's jurisprudence has rejected of this argunent is
premsed on the United States Suprene Court's decision in

Schad v. Arizona, 501 U S 624 (1991). See Mendyk v.

Dugger, 592 So. 2d 1076, 1081 (Fla. 1992). |In Schad, the
Court held that conviction premsed on alternative
theories of preneditated and felony nurder was not
viol ative of due process. However, M. Rodriguez submts
that this matter is ripe for reconsideration in |[ight of
the rul e di scussed in Apprendi and the i ssues now taken on

certiorari in Arizonav. Rng, 25 P. 3d 1139 (Ariz. 2001),

persuasive. It is true that in Florida the jury
recommends a sentence, but it does not nake
specific factual findings with regard to the
exi stence of mtigating or aggravati ng
circunstances and its recommendation is not
binding on the trial judge. A Florida trial
court no nore has the assistance of a jury's
findings of fact wth respect to sentencing
| ssues than does a trial judge in Arizona.

Walton, 497 U S. at 648.
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cert. granted, 122 S. C. 865 (2002). If the Sixth and
Fourteenth Amendnents are violated under the New Jersey
schene in Apprendi, then Florida's failure to require the
State to charge and prove the underlying elenents of
either preneditated or felony nurder suffers from a
simlar constitutional flaw  Thus, this issue should be
revisited at this tine.

M. Rodriguez submts that the constitutionality of
Florida' death penalty statute should be revisited in
light of Apprendi. |In Apprendi, the Suprene Court held
that "[o]Jthere than the fact of a prior conviction, any
fact that increases the penalty for a crine beyond the
prescribed statutory nmaxi num nust be submtted to a jury,
and proved beyond a reasonable doubt."” 1d. at 2362-63.
The constitutional underpinnings of the Court's hol ding
are the Sixth Arendnent right to trial by jury, as well as
the Fourteenth Amendnent right to due process. [|d. at
2355 ("At stake in this case are constitutional
proj ections of surpassing i nportance: the proscription of

any deprivation of liberty wi thout "due process of |aw, "’
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Andt. 14, and the guarantee that “[i]n all crimnal
prosecutions, the accused shall enjoy the right to a
speedy and public trial, by aninpartial jury,' Andt. 6").
"Taken together, these rights indisputably entitle a
crimnal defendant to 'a jury determnation that [he] is
guilty of every elenent of the crine wth which he is
charged, beyond a reasonable doubt.'" ld. (quotation
omtted). M. Rodriguez submts that the failure by the
trial court in his case to require that the elenents
relied on by the State to enhance M. Rodriguez’
puni shnent under Fla. Stat. 8 775.082 be charged and found
beyond a reasonabl e doubt by the jury. This was not done,
and the result is that M. Rodriguez' death sentence is
unconstitutional under both the United States and Fl orida
Constitutions and violates Apprendi and the Sixth and
Fourteenth Amendnents. 4

Florida's death penalty statute provides that the

“The United States Suprene Court wll hear oral
argunents in April 2002 regarding the application of
Apprendi to capital cases. Arizona v. Ring, 25 P. 3d 1139
(Ariz. 2001), cert. granted, 122 S. C. 865 (2002).
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"narrow ng" of death eligible persons occurs at the

penal ty phase. See Proffitt v. Florida, 428 U S. 242
(1976). As this Court has explained, "[t]he aggravating
circunstances of Fla. Stat. § 921.414(6), F.S. A, actually
define those crines-when read in conjunction wth Fla.
Stat. 88 782.04(1) and 794.01(1), F.S.A - to which the
death penalty is applicable in the absence of mtigating

circunstances." State v. Dixon, 283 So. 2d 1, 9 (Fla.

1973). Thus M. Rodriguez was not eligible for the death

penal ty sinply upon his conviction of first degree nurder.

The version of Florida's capital punishnment statute in
place at the tine of M. Rodriguez' 1990 trial also
required the interplay of several statutes which operate
| ndependent |y but nust be consi dered together to authorize
M. Rodriguez' punishnent. M. Rodriguez was sentenced in
1990 under the provisions of 8775.082 (1), Fla. Stat.
whi ch provi ded:

A person who has been convicted of a capital

fel ony shall be punished by life inprisonnment and

shall be required to serve no |l ess than 25 years

16



bef ore becomng eligible for parole unless the
proceeding held to determ ne sentence accordi ng
to the procedure set forth in 8921.141 results in
finding by the court that such person shall be
puni shed by death, and in the latter event such
person shall be puni shed by deat h.

Fla. Stat. 8921.141 (1979), entitled "Sentence of
death or life inprisonnent for capital felonies; further
proceedi ngs to determ ne sentence" provided:

Upon conviction or adjudication of guilt of a
defendant of a capital felony, the court shall
conduct a separate sentencing proceeding to
det erm ne whet her the defendant shoul d be
sentenced to death or life inprisonnent as

aut hori zed by s.775. 082.

Fla. Stat. 8921.141(3) further provided in pertinent
part:

Not wi t hst andi ng the recommendati on of a
majority of the jury, the court, after weighing
the aggravating and mtigating circunstances,
shall enter a sentence of life inprisonnent or

death . . .
If the court does not nmake the finding

requiring the death sentence, the court shall
| npose sentence of life inprisonnent in
accordance with 8775. 082.

8§ 775.082, the statute which applies in this case,?®

5. The statute was rewitten in 1994, and now
provi des:

17



clearly sets out a schene whereby the statutory maxi num
penalty for capital crinmes is life inprisonnent unless
the court, after holding a separate and di stinct
proceedi ng under 8921. 141, nakes findings of fact that
establish the defendant is death-eligible. Thus,

Fl orida's statute unanbi guously "describe[s] an increase
beyond t he maxi mum aut hori zed statutory sentence,”
Apprendi, 120 S.Ct. at 2365 n.19. It cannot be
seriously debated that the "differential" between a
sentence of life inprisonnment wth the possibility of

parol e after 25 years and a sentence of death "is

A person who has been convicted of a capital
felony shall be punishable by death if the
proceedi ngs held to determ ne sentence
according to the procedure set forth in s.
921.141 results in findings by the court that
such person shall be puni shabl e by deat h,

ot herw se such person shall be punished by life
| nprisonnment and shall be ineligible for

par ol e.

8§ 775.082 (1), Florida Statutes (1994 Sap.). See 1994
Fla. Sis. Law Serv. Cs. 94-228 (S.B. 158). Al though the
newer statute al so poses constitutional problens under
Apprendi, that statute is not at issue in these

pr oceedi ngs.

18



unquestionably of constitutional significance." [|d. at

2365. See also Wodson v. North Carolina, 428 U S. 280,

305 (1976) ("Death, inits finality, differs nore from
life inprisonnent than a 100-year prison termdiffers
fromone of only a year or two. Because of the
qualitative difference, there is a correspondi ng
difference in the need for reliability in the
determnation that death is the appropriate puni shnent
In a specific case").

Under Apprendi and consistent with due process and
the Sixth Arendnment right to trial by jury, the elenents
relied on by the State to enhance M. Rodri guez
puni shnment under 8§ 775.082 had to be charged and found
beyond a reasonabl e doubt by the jury. This was not
done, and the result is that M. Rodriguez' death
sentence i s unconstitutional under both the United
States and Florida Constitutions.

CONCLUS| ON

M. Rodriguez submts that relief is warranted in the
form of a new direct appeal. As to those clains not
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discussed in the Reply to State's Response to M.
Rodri guez' Petition for Wit of Habeas Corpus, M.
Rodriguez relies on the argunents set forth in his

Petition and on the record.
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