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STATEMENT OF THE CASE AND FACTS

On May 3, 1989, Defendant was charged by i ndictment with the
first degree nmurder, armed robbery, conspiracy to commit a
fel ony, attenpted arnmed robbery, arnmed burglary with an assaul t,
aggravat ed assault, and attenpted nurder in the first degree.
(R 7)! Defendant’s trial comenced on January 23, 1990. (R
310) The jury returned a verdict of guilty on all counts and
recommended a death sentence by a vote of twelve to zero. (R
1693-96, 1886) The trial court followed the jury’s unani nous
recommendati on of a sentence of death. (R 1760-64)

The facts adduced at trial, as found by this Court, were:

According to his testinony at trial, on April 22,
1988, Ranmon Fernandez was introduced to the defendant
at a bail bondman's office by Carl os Sponsa. Sponsa

asked Fernandez to give the bondsman the title to his
car for a few hours, so Rodriguez could go get sone

noney to pay his bail. Fernandez conplied with the
request; however, Rodriguez never returned with the
noney.

On May 13, 1988, Fernandez net with Sponsa and
Def endant and asked Rodriguez to pay the bondsman so
his car would be returned. Rodri guez told Fernandez
and Sponsa that he knew where he could get the noney
and told them to follow him The two followed
Rodri guez, who drove a blue Mazda, to a shopping
center. According to Fernandez, Rodriguez went to the
door of an auto parts store in the shopping center and
talked to a man inside. Rodriguez then came over to
their vehicle and told Fernandez and Sponsa to wait in

! The synbol “R” wll refer to the record from
Def endant’s direct appeal, Florida Suprenme Court Case No.
75, 978.



front while he drove around to the back of the
shopping center to wait for the owner of the auto
parts store. Instead of waiting in the car, Fernandez
went up sone stairs to the other end of the shopping
center, where he saw the owner exit the store through
the front door carrying a briefcase. The owner,
Abel ardo Sal adri gas, began wal king to the back of the
shoppi ng center. \When Fernandez could no |onger see
Sal adri gas, he heard two shots. As Fernandez was
com ng down the stairs, he heard a third shot and t hen
saw Rodriguez chasing the victimwith a gun in one
hand and the victinmis briefcase in +the other.
Rodriguez was yelling, "Gve ne the watch; give ne
the watch." The victim ran behind a car where
Rodri guez shot hima fourth tinme, grabbed the victims
wat ch and ran to the Mazda.

* * %

Rodri guez explained that he shot Saladrigas first in
the leg and then in the stomach because the victim
woul d not surrender his briefcase and watch. After
being shot, the victim threw the briefcase at
Rodri guez and began scream ng. Rodri guez shot him
again in an attenpt to get the watch. After the
victimran behind a car, Rodriguez shot himthe final
time and took the watch

There was al so testi nony fromanot her wi tness t hat
pleas of "Don't do this to ne, please" were heard
comng from the back parking ot prior to the shots
being fired.

Accordi ng to Fernandez, the day after the nurder,
he, the defendant, and several other young nmen went to
a residence intending to invade it and rob the
occupants who accordi ng to Sponsa had | arge anpunts of
drugs and cash. Fernandez and two of the nmen went in
one vehicl e; Rodri guez and the other two went in a
separate vehicle. Fernandez and the two nen who rode
with himwent to the door. VWen a nman answered, the
three attenpted to push their way in. However, when
the man's wife brought hima gun, the three ran from
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t he house. The attenpted robbery victim shot at the
three and one of them returned fire. Al t hough
Fernandez was carrying the nurder victinms revolver
during the attenpted hone invasion, he did not fire
it. Fernandez dropped the revolver on the front | awn
whil e fl eeing.

Sergi o Val dez, a participant in the attenpted hone
i nvasion, who rode to the scene with the defendant,
al so testified. Valdez' account of the attenpted hone
invasion was generally consistent wth that of
Fer nandez. He explained that he, Rodriguez, and
another man circled the residence while the other
three nmen went to the door. According to Val dez
Rodriguez told him it was their job to tie up the
people in the house and search for noney and drugs
after the others gained entry. Valdez also testified
that while in route to the residence, Rodriguez
admtted that he "had done a job" at an auto parts
store the day before, and that he had stolen a
t housand dollars and the Rolex watch he was wearing
fromthe victim

guez, 609 So. 2d 493, 496-97 (Fla. 1992).

Def endant appeal ed his convictions and sentences, rai
I ssues:

l.

THE TRI AL COURT ERRED I N COVMPELLI NG THE DEFENDANT TO
PROCEED W THOUT THE PRESENCE OF A CRUCI AL DEFENSE
W TNESS AND IN FAILING TO PERM T THE DEFENDANT TO
| NTRODUCE INTO EVIDENCE THAT DULY  SUBPOENAED
W TNESSES’' PRI OR DEPOSI TI ON TESTI MONY, THEREBY DENYI NG
THE DEFENDANT DUE PROCESS OF LAW H'S RIGHT TO
COMPULSORY PROCESS, AND HI'S ABILITY TO PRESENT A
DEFENSE IN VIOLATION OF THE FIFTH, SIXTH, AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON

.
THE TRIAL COURT COWM TTED FUNDAMENTAL ERROR BY
CONDUCTI NG A JO NT TRIAL OF THE DEFENDANT FOR THE
FI RST DEGREE MJURDER OF ABELARDO SALADRI GAS W TH

Si ng



ENTI RELY UNRELATED CHARGES SURROUNDI NG THE ARMED
BURGLARY OF THE RALPH LI EVA DWELLI NG THE FOLLOW NG
DAY, THEREBY DENYI NG THE DEFENDANT DUE PROCESS OF LAW
AND A FAIR TRIAL GUARANTEED BY THE FIFTH AND
FOURTEENTH AVMENDMENT S TO THE UNI TED STATES
CONSTI TUTI ON.

(N
THE TRI AL COURT ERRED I N PERM TTI NG THE SI STER-1 N- LAW
OF THE HOMCIDE VICTIM TO OFFER | DENTI FI CATI ON
TESTI MONY OF THE VI CTI M THEREBY DENYI NG THE DEFENDANT
DUE PROCESS OF LAW AND A FAIR TRI AL GUARANTEED BY THE
FI FTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

YA

THE TRIAL COURT ERRED IN PERM TTING THE STATE TO
| NTRODUCE | NTO EVIDENCE EXTRAORDI NARY AMOUNTS OF
HEARSAY TESTI MONY TO BOLSTER THE TESTIMONY OF ITS
CHI EF PROSECUTI ON  CO- DEFENDANT W TNESS, THEREBY
DENYI NG THE DEFENDANT DUE PROCESS OF LAWAND HI S Rl GHT
OF CONFRONTATI ON GUARANTEED BY THE FI FTH, SI XTH, AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

| V.

THE TRI AL COURT ERRED | N SENTENCI NG THE DEFENDANT TO

DEATH, THEREBY DENYlI NG THE DEFENDANT DUE PROCESS OF

LAW AND EQUAL PROTECTION WHILE | MPOSING A

DI SPROPORTI ONAL, CRUEL AND UNUSUAL, PUNI SHVENT UNDER

THE FI FTH, SI XTH, EI GHTH AND FOURTEENTH AMENDMENTS TO

THE UNI TED STATES CONSTI TUTI ON.

A. The inmposition of the Death Penalty Agai nst Juan
Davi d Rodri guez Constitutes a Di sproportional and
Constitutionally |Inperm ssible Application of
Capital Puni shment.

B. The Prosecutor’s | nproper Comments On the
Def endant’s Denmeanor Off the Wtness Stand During
the Advisory Sentencing Proceedings Rendered
Those Proceedings Constitutionally Unfair and
Vitiate the Jury’ s Death Penalty Reconmendati on.

C. The Trial Court’s Determ nation As Justification
For the Inposition of the Death Penalty That the
Capital Fel ony Was Especi al |l y Hei nous, Atrocious,
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or Cruel was Erroneous Where Such an Aggravati ng
Circunstance \Was Nei t her Proved Beyond a
Reasonabl e Doubt, Nor Appropriate Under the
Circunst ances of This Case.

D. The Trial Court’s Sentencing Order is Deficient
as a Matter of Law and Reflects That the Trial
Court Failed to Consider the Existence and
Applicability of Vari ous Statutory and
Nonstatutory Mtigating Circunstances.

E. The Tri al Court Erred in Considering the
| npassioned Plea of a Famly Menmber Which Was
Tantamount to a “lnpact Statenment” Thereby
Denyi ng t he Def endant t he I ndi vi dual i zed
Sent enci ng and Reasoned Deci si on Maki ng to \Which
He Was Entitled Under the Eighth and Fourteenth
Amendnent s.

F. The Death Penalty in Florida is Unconstitutional
on Its Face and As Applied to Defendant
Rodri guez.
Initial Brief of Appellant, Case No. 75, 978. On Oct ober 8,
1992, the Court affirmed Defendant’s convictions and sentences,
i ncludi ng the sentence of death. Rodriguez v. State, 609 So. 2d
493 (Fla. 1992). Rehearing was denied on January 7, 1993.

Def endant filed a Petition for Wit of Certiorari in the United

States Suprene Court, which was denied on October 4, 1993
Rodriguez v. Florida, 510 U S. 830 (1993).

On August 10, 1997, Defendant filed a third amended notion
for post convictionrelief, raising the following thirty clains:
CLAI M |
ACCESS TO THE FILES AND RECORDS PERTAINING TO

[ DEFENDANT" S] CASE I N THE POSSESSI ON OF CERTAI N STATE
AGENCI ES HAVE BEEN W THHELD | N VI OLATI ON OF CHAPTER



119, FLA. STAT., THE DUE PROCESS AND EQUAL PROTECTI ON
CLAUSES OF THE FOURTEENTH AMENDMENT TO THE UNI TED
STATES CONSTI TUTI ON, THE EI GHTH AMENDVMENT AND THE
CORRESPONDI NG PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON.
[ DEFENDANT] CANNOT PREPARE AN ADEQUATE 3.850 MOTI ON
UNTI L HE HAS RECEI VED THE PUBLI C RECORDS MATERI ALS AND
BEEN AFFORDED DUE Tl ME TO REVI EW THOSE MATERI ALS AND
AMEND.

CLAI M 11|
[ DEFENDANT] WAS DEPRI VED OF HI'S RI GHTS TO DUE PROCESS
UNDER THE FOURTEENTH AMENDMENT TO THE UNI TED STATES
CONSTI TUTI ON AS WELL AS HI S RI GHTS UNDER THE FI FTH,
SI XTH, AND EIGHTH AMENDMENTS, BECAUSE THE STATE
W THHELD EVI DENCE WHI CH WAS MATERI AL AND EXCULPATORY
| N NATURE AND/ OR PRESENTED M SLEADI NG EVI DENCE. SUCH
OM SSI ONS RENDERED DEFENSE COUNSEL’S REPRESENTATI ON
| NEFFECTI VE AND PREVENTED A FULL ADVERSARI AL TESTI NG.

CLAIM I

[ DEFENDANT] WAS DENIED HI'S RIGHTS UNDER AKE V.
OKLAHOMA AT THE GUILT AND PENALTY PHASES OF HI S
CAPI TAL TRI'AL, WHEN COUNSEL FAILED TO OBTAIN AN
ADEQUATE MENTAL HEALTH EVALUATION AND FAILED TO
PROVI DE THE NECESSARY BACKGROUND | NFORMATI ON TO THE
MENTAL HEALTH CONSULTANTS, ALL IN VIOLATION OF
[ DEFENDANT" S] RIGHTS TO DUE PROCESS AND EQUAL
PROTECTI ON UNDER THE FOURTEENTH AMENDMENT TO THE
UNI TED STATES CONSTI TUTION, AS WELL AS HI'S RIGHTS
UNDER THE FI FTH, SI XTH AND ElI GHTH AMENDMENTS.

CLAIM IV

[ DEFENDANT] WAS DENI ED THE EFFECTI VE ASSI STANCE OF
COUNSEL AT THE GUILT PHASE OF HI' S TRI AL, | N VI OLATI ON
OF THE SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS.
TRI AL COUNSEL WAS RENDERED | NEFFECTI VE BY THE TRI AL
COURT” S AND STATE' S ACTIONS. TRI AL COUNSEL FAILED TO
ADEQUATELY | NVESTI GATE AND PREPARE A DEFENSE OR
CHALLENGE THE STATE' S CASE. COUNSEL WAS | NEFFECTI VE
DURI NG VO R DI RE. COUNSEL FAI LED TO ADEQUATELY OBJECT
TO EI GHTH AMENDMENT ERROR. COUNSEL’ S PERFORMANCE WAS
DEFI CI ENT, AND AS A RESULT, THE DEATH SENTENCE IS
UNRELI ABLE.



CLAIM V

[ DEFENDANT] WAS DENI ED THE EFFECTI VE ASSI STANCE OF
COUNSEL DURI NG VO R DI RE DURI NG THE GUI LT PHASE OF HI S
CAPI TAL TRI AL, IN VIOLATION OF SIXTH, EIGHTH AND
FOURTEENTH AMENDMENTS. TRI AL COUNSEL WAS RENDERED
| NEFFECTI VE BY THE TRI AL COURT' S AND STATE’ S ACTI ONS.
COUNSEL’ S PERFORMANCE WAS DEFI Cl ENT, AND AS A RESULT,
[ DEFENDANT" S] CONVI CTION AND DEATH SENTENCE ARE
UNRELI ABLE.

CLAI M VI

[ DEFENDANT] WAS DENI ED AN ADVERSARI AL TESTI NG WHEN
CRI TI CAL, EXCULPATORY EVI DENCE WAS NOT PRESENTED TO
THE JURY DURI NG THE GUI LT PHASE OF [ DEFENDANT' S] TRI AL
AND VWHEN THE JURY WAS ALLOWED TO RELY ON | MPROPERLY
ADM TTED EVI DENCE. AS A RESULT, [DEFENDANT] WAS
DENIED HI'S RI GHTS UNDER THE FI FTH, SI XTH, EI GHTH AND
FOURTEENTH AMENDMENTS, AND CONFI DENCE | S UNDERM NED | N
THE RELI ABILITY OF THE JURY' S GUI LT VERDI CT.

CLAI M VI |
[ DEFENDANT] 1S | NNOCENT OF THE DEATH PENALTY.

CLAIM VI I |

[ DEFENDANT] WAS DENI ED THE EFFECTI VE ASSI STANCE OF
COUNSEL AT THE SENTENCING PHASE OF HIS TRIAL, IN
VI OLATION OF THE SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS. TRI AL COUNSEL WAS RENDERED | NEFFECTI VE BY
THE TRI AL COURT’ S AND STATE' S ACTI ONS. TRI AL COUNSEL
FAILED TO ADEQUATELY | NVESTI GATE AND PREPARE
ADDI TI ONAL M TI GATI NG EVI DENCE AND FAI LED ADEQUATELY
CHALLENGE THE STATE'S CASE AS WELL AS TO PRESENT
EVI DENCE | N SUPPORT OF THE M TI GATI NG Cl RCUMSTANCES.
COUNSEL FAILED TO ADEQUATELY OBJECT TO EIGHTH
AMENDVENT ERROR. COUNSEL’ S PERFORMANCE WAS DEFI CI ENT,
AND AS A RESULT, THE DEATH SENTENCE | S UNRELI| ABLE.

CLAIM I X

FLORI DA'S STATUTE SETTING FORTH THE AGGRAVATI NG
Cl RCUMSTANCES TO BE CONSIDERED IN A CAPITAL CASE | S
FACI ALLY VAGUE AND OVERBROAD IN VIOLATION OF THE
El GHTH AND FOURTEENTH  AMENDMENTS. THE  FACI AL
| NVALIDITY OF THE STATUTE WAS NOT CURED |IN
[ DEFENDANT" S] CASE WHERE THE JURY DI D NOT RECEI VE
ADEQUATE NARROW NG CONSTRUCTI ONS. AS A RESULT,

[ DEFENDANT" S] SENTENCE OF DEATH |S PREM SED UPON
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FUNDAMENTAL ERROR VWHI CH MUST BE CORRECTED NOW I N LI GHT
OF NEW FLORI DA LAW ESPI NOSA V. FLORI DA AND RI CHVOND
V. LEWS. COUNSEL WAS | NEFFECTIVE I N THE PENALTY
PHASE FOR FAILING TO OBJECT TO THE FACI ALLY VAGUE
STATUTE AND FOR FAI LI NG TO ADVI SE THE TRI AL COURT OF
ADEQUATE NARROW NG CONSTRUCTI ONS OF THE APPLI CABLE
AGGRAVATI NG Cl RCUMSTANCES.

CLAI M X
THE TRI AL COURT OVERBROADLY AND VAGUELY | NSTRUCTED
[ DEFENDANT' S] JURY ON THE PREVI OUS CONVICTION OF A
VI OLENT FELONY AGGRAVATI NG Cl RCUMSTANCE, I N VI OLATI ON
OF ESPI NOSA V. FLORI DA, STRI NGER V. BLACK, MAYNARD V.
CARTWRI GHT, HI TCHCOCK V. DUGGER, AND THE EI GHTH AND
FOURTEENTH AMENDMENTS.

CLAI M XI
THE TRI AL COURT OVERBROADLY AND VAGUELY | NSTRUCTED
[ DEFENDANT” S] JURY ON THE MURDER FOR THE PURPOSES OF
PECUNI ARY GAI N AGGRAVATI NG Cl RCUMSTANCE, | N VI OLATI ON
OF ESPI NOSA V. FLORI DA, STRINGER V. BLACK, MAYNARD V.
CARTVRI GHT, HI TCHCOCK V. DUGGER, AND THE EI GHTH AND
FOURTEENTH AMENDMENTS.

CLAI M XI |
THE TRI AL COURT OVERBROADLY AND VAGUELY | NSTRUCTED
[ DEFENDANT"S] JURY ON THE CRIME COWM TTED WHI LE
ENGAGED IN THE COWM SSI ON OF A ROBBERY AGGRAVATI NG
Cl RCUMSTANCE, | N VI OLATION OF ESPINOSA V. FLORI DA,
STRI NGER V. BLACK, MAYNARD V. CARTWRI GHT, HI TCHCOCK V.
DUGGER, AND THE EI GHTH AND FOURTEENTH AMENDMENTS.

CLAIM XI'I'|
THE TRI AL COURT OVERBROADLY AND VAGUELY | NSTRUCTED
[ DEFENDANT” S] JURY ON THE HEI NOUS, ATROCI QUS, AND
CRUEL AGGRAVATI NG FACTOR, | N VI OLATI ON OF ESPI NOSA V.
FLORI DA, STRI NGER V. BLACK, MAYNARD V. CARTWRI GHT,
Hl TCHCOCK V. DUGGER, AND THE EI GHTH AND FOURTEENTH
AMENDMENTS.

CLAI M XI'V
[ DEFENDANT] WAS DENI ED A RELI ABLE SENTENCI NG WHEN HI S
JURY WAS | MPROPERLY | NSTRUCTED THAT ONE SINGLE ACT
SUPPORTED TWO SEPARATE AGGRAVATING FACTORS IN
VI OLATI ON ESPI NOSA V. FLORIDA, STRINGER V. BLACK,
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MAYNARD V. CARTWRI GHT, HI TCHCOCK V. DUGGER, AND THE
El GHTH AND FOURTEENTH AMENDMENTS. COUNSEL WAS
| NEFFECTI VE FOR NOT OBJECTING TO THESE | NSTRUCTI ONS
DURI NG [ DEFENDANT’ S] PENALTY PHASE AND SENTENCI NG

CLAI M XV
[ DEFENDANT’ S] SENTENCI NG JURY WAS M SLED BY COMMENTS
AND | NSTRUCTI ONS  WHI CH UNCONSTI TUTI ONALLY  AND
| NACCURATELY DI LUTED I TS SENSE OF RESPONSI BI LI TY FOR
SENTENCI NG I N VI OLATI ON OF THE ElI GHTH AND FOURTEENTH
AMENDMENTS.

CLAI M XVI

[ DEFENDANT" S] SENTENCE OF DEATH VI OLATES THE FI FTH,
SI XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS BECAUSE THE
PENALTY PHASE JURY | NSTRUCTI ONS SHI FTED THE BURDEN TO
[ DEFENDANT] TO PROVE THAT DEATH WAS | NAPPROPRI ATE AND
BECAUSE THE SENTENCI NG JUDGE HI MSELF EMPLOYED THI S
| MPROPER STANDARD | N SENTENCI NG [ DEFENDANT] TO DEATH.
FAILURE TO OBJECT OR ARGUE EFFECTIVELY RENDERED
DEFENSE COUNSEL’ S REPRESENTATI ON | NEFFECTI VE.

CLAI M XVI |
[ DEFENDANT" S] SENTENCE RESTS UPON AN
UNCONSTI TUTI ONALLY AUTOVATI C AGGRAVATI NG CI RCUMSTANCE,
I N VI OLATI ON STRI NGER V. BLACK, MAYNARD V. CARTWRI GHT,
H TCHCOCK V. DUGGER, AND THE SIXTH, EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

CLAI M XVI | |
[ DEFENDANT] WAS DENI ED A RELI ABLE SENTENCING IN HI'S
CAPI TAL TRI AL BECAUSE THE SENTENCI NG JUDGE REFUSED AND
FAI LED TO FI ND THE EXI STENCE OF M Tl GATI ON ESTABLI SHED
BY THE EVI DENCE I N THE RECORD, CONTRARY TO THE ElI GHTH
AND FOURTEENTH AMENDMENTS.

CLAI M XI X
NEWLY DI SCOVERED EVI DENCE ESTABLI SHES THAT
[ DEFENDANT" S] CAPI TAL CONVI CTI ON AND SENTENCE ARE
CONSTI TUTI ONALLY UNRELI ABLE AND I N VI OLATION OF THE
FI FTH, SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS.

CLAI M XX
THE PROSECUTOR S | NFLAMVATORY AND | MPROPER COMMENTS



AND  ARGUMENT, THE | NTRODUCTI ON OF NONSTATUTORY
AGGRAVATI NG FACTORS AND THE SENTENCI NG COURT' S
RELI ANCE ON THESE NON- STATUTORY AGGRAVATI NG FACTORS
RENDERED [ DEFENDANT’ S] CONVI CTI ON AND RESULTI NG DEATH
SENTENCE FUNDAMENTALLY UNFAIR AND UNRELI ABLE |IN
VI OLATION OF THE SIXTH, EIGHTH, AND FOURTEENTH
AMENDVMENTS.

CLAI M XXI
| NEFFECTI VE ASSI STANCE OF COUNSEL AND THE PROSECUTOR' S
| MPROPER CONDUCT AND ARGUMENT RENDERED [ DEFENDANT' S]
CONVI CTI ON AND RESULTANT DEATH SENTENCE FUNDAMENTALLY
UNFAIR AND UNRELI ABLE |IN VIOLATION OF THE SI XTH,
El GHTH AND FOURTEENTH AMENDMENTS.

CLAI M XXI |
FLORI DA’ S CAPI TAL SENTENCI NG STATUTE IS
UNCONSTI TUTI ONAL ON | TS FACE AND AS APPLIED IN THI S
CASE BECAUSE | T FAILS TO PREVENT THE ARBI TRARY AND
CAPRI CIQUS | MPCSI TION OF THE DEATH PENALTY, AND | T
VI OLATES THE CONSTI TUTI ONAL GUARANTEES OF DUE PROCESS
AND PROHI BI TI NG CRUEL AND UNUSUAL PUNI SHMENT.

CLAI M XXI |1
[ DEFENDANT] WAS DENIED HI'S RI GHTS UNDER THE FOURTH,
FI FTH, SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTION, AND THE CORRESPONDI NG
PROVI SIONS OF THE FLORI DA CONSTITUTION, WHEN THE
PROSECUTOR | MPERM SSI BLY SUGGESTED TO THE JURY THE LAW
REQUI RED THAT | T RECOMVEND A SENTENCE OF DEATH.

CLAI M XXI' V

[ DEFENDANT] WAS DENI ED A PROPER DI RECT APPEAL FROM HI S
JUDGMENT OF CONVI CTI ON AND A PROPER APPEAL FROM HI S
SENTENCE OF DEATH I N VI OLATION OF THE SI XTH, EI GHTH
AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTI TUTION, AR 5, SEC. 3(b)(1) OF THE FLORI DA
CONSTI TUTI ON  AND FLORI DA STATUTES ANNOTATED, SEC.
921.141(4), DUE TO OM SSI ONS I N THE RECORD.

CLAI M XXV
THE RULES PROHI BI TI NG [ DEFENDANT' S] ATTORNEYS FROM
| NTERVI EWN NG JURORS TO DETERM NE | F CAUSE EXI STS TO
DETERM NE |F RELIEF 1S APPROPRIATE DUE TO JUROR
M SCONDUCT VI OLATE EQUAL PROTECTI ON PRI NCI PLES, THE
FI RST, SI XTH, EI GHTH AND FOURTEENTH AMENDMENTS TO THE
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UNI TED STATES CONSTITUTION AND THE CORRESPONDI NG
PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON.

CLAI M XXVI
JUROR M SCONDUCT OCCURRED IN THE GUILT AND PENALTY
PHASE OF |[DEFENDANT'S] TRIAL IN VIOLATION OF THE
SI XTH, EI GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED
STATES CONSTI TUTI ON AND THE CORRESPONDI NG PROVI SI ONS
OF THE FLORI DA CONSTI TUTI ON.

CLAI M XXVI |
[ DEFENDANT” S] TRI AL COURT PROCEEDI NGS WERE FRAUGHT
W TH PROCEDURAL AND SUBSTANTI VE ERRORS, WHI CH CANNOT
BE HARMLESS WHEN VIEWED AS A WHOLE SINCE THE
COMVBI NATI ON  OF ERRORS DEPRIVED HIM OF THE
FUNDAMENTALLY FAI R TRI AL GUARANTEED UNDER THE Sl XTH,
El GHTH, AND FOURTEENTH AMENDMENTS.

CLAI M XXVI | 1

[ DEFENDANT] WAS DENIED HI'S RIGAHT TO A FAIR TRI AL AND
SENTENCI NG BEFORE AN | MPARTI AL JUDGE AND JURY IN
VI OLATION OF HI' S FI FTH, SI XTH, EI GHTH AND FOURTEENTH
AMENDMENT RI GHTS AS GUARANTEED BY THE CONSTI TUTI ON OF
THE UNI TED STATES AND THOSE PARALLEL PROVI SI ONS W THI N
THE CONSTI TUTION OF THE STATE OF FLORIDA; BY THE
| MPROPER CONDUCT OF JUDGE CARNEY WHO CREATED A BIAS I N
FAVOR OF THE STATE AND RENDERED RULI NGS CONTRARY TO
THE LAW COUNSEL WAS | NEFFECTI VE FOR NOT OBJECTI NG OR
MOVI NG FOR A M STRI AL.

CLAI M XXI X
[ DEFENDANT] DI D NOT MAKE A KNOW NG AND | NTELLI GENT
WAI VER OF ANY RI GHTS UNDER THE FOURTH, FIFTH, SI XTH,
El GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTION AND HI'S RIGHTS WERE VI OLATED WHEN HI S
PURPORTED STATEMENTS WERE | MPROPERLY ADM TTED | NTO
EVI DENCE.

CLAI M XXX
NEWLY DI SCOVERED EVI DENCE ESTABLI SHES THAT EXECUTI ON
IS CRUEL AND/ OR UNUSUAL PUN SHMVENT AND VI OLATES
[ DEFENDANT" S] RI GHTS UNDER THE ElI GHTH AND FOURTEENTH
AMENDVENTS OF THE UNI TED STATES CONSTI TUTI ON AND UNDER
THE FLORI DA CONSTI TUTI ON.
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(PCR. 1862-2054)2 Following a Huff hearing, the |ower court

granted an evidentiary hearing with respect to clains Il and
VIl as each claim related to Defendant’s alleged nental
retardation and deni ed Defendant’s remaining clainms. (PCT. 382)
After the evidentiary hearing, the | ower court denied the notion
for post conviction relief. (PCR 2722-25)
Def endant appeal ed the order denying the notion for post
conviction relief, raising 12 issues:
l.
THE LOWER COURT ERRED | N DENYI NG [ DEFENDANT] A NEW
PENALTY PHASE AFTER THE LI M TED EVI DENTI ARY HEARI NG
1.
SUMVARY DENI AL OF THE NON MENTAL HEALTH PENALTY PHASE
CLAI M

(N
SUMMARY DENI AL OF [ DEFENDANT’ S] GUI LT PHASE.

| V.
THE PUBLI C RECORDS | SSUE.

V.
FAI LURE BY JUDGE CARNEY TO DI SQUALI FY HI MSELF

VI .
COUNSEL’ S FAI LURE TO OBJECT TO UNCONSTI TUTI ONAL JURY
| NSTRUCTI ONS.

A/
THE PROSECUTORI AL M SCONDUCT ARGUMENT.

2 The synmbols “PCR.” and “PCT.” will refer to the record
on appeal and transcript of proceedings from the denial of
Def endant’s notion for post conviction relief, Florida Suprene
Court Case No. SCO00-99, respectively.
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VI,
FLORI DA’ S DEATH PENALTY STATUTE |I'S UNCONSTI TUTI ONAL.

I X.
THE | NCOVPLETE RECORD ARGUMENT.

X.
THE JUROR | NTERVI EW AND JUROR M SCONDUCT ARGUMENT.

13



Xl .
| MPERM SSI BLE VI CTI M | MPACT.

X,
THE CUMULATI VE ERROR ARGUMENT.

Initial Brief of Appellant, Case No. SCO00-99. The appeal
remai ns pendi ng before this Court.

On Decenber 28, 2001, Defendant filed the instant petition
for wit of habeas corpus, alleging three issues:

l.

APPELLATE COUNSEL FAILED TO RAI SE ON APPEAL NUMEROUS

MERI TORI OQUS | SSUES WHI CH WARRANT REVERSAL OF THE

CONVI CTI ON AND/ OR THE DEATH SENTENCE.

A. FAI LURE TO RAI SE MERI TORI OUS PENALTY PHASE

| SSUES.
1. | npr oper prosecutorial argunment.
2. | npr oper doubling of aggravating

circunstances instruction to the
jury and failure by appellate
counsel to raise on direct appeal.

3. Failure to raise burden shifting
argunent .
4. The jury’s sense of responsibility

was unconstitutionally diluted and
appel l ate counsel failed to raise
this claim

5. The pecuniary gain aggravating
circunmstance instruction given was
unconstitutionally overbroad and
vague and appel |l ate counsel failed
to raise the claim

6. Failure by appellate counsel to
properly rai se t he
unconstitutionality of Florida
death penalty statute.
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7. | mpr oper adm ssi on of Dant e
Perfunp’ s opinion testinony.

B. FAI LURE TO RAI SE GUI LT PHASE | SSUES.
1. | nt roduction of gruesone and
m sl eadi ng phot ogr aphs.

2. | nproper exclusion of testinony
regarding “Tata’ s” non arrest.

C. FAI LURE BY APPELLATE COUNSEL TO ENSURE A
COVWPLETE RECORD.

.
THIS COURT FAILED TO CONDUCT A MEANI NGFUL HARMLESS
ERROR ANALYSI S WHEN CONSI DERI NG THE EFFECT OF | MPROPER
PROSECUTORI AL ARGUMENT AND | NADM SSI BLE  HEARSAY
TESTI MONY.

(N
THE CONSTI TUTI ONALITY OF THE FIRST-DEGREE MJRDER
| NDI CTMENT MUST BE REVI SITED IN LI GHT OF APPRENDI V.
NEW JERSEY.

Thi s response follows.
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ARGUMENT

THE CLAIMS OF | NEFFECTIVE ASSI STANCE OF
APPELLATE COUNSEL SHOULD BE REJECTED

Def endant asserts that his appel | ate counsel was i neffective
for failing to raise a variety of issues. The standard for
evaluating clains of ineffective assistance of appell ate counsel
is the same as the standard for determ ning whether trial
counsel was ineffective. WIIliamson v. Dugger, 651 So. 2d 84,
86 (Fla. 1994), cert. denied, 516 U. S. 850 (1995); WIlson v.
Wai nwri ght, 474 So. 2d 1162, 1163 (Fla. 1985).

In Strickland v. Washi ngton, 466 U S. 668 (1984), the United
States Suprene Court announced the standard under which cl ains
of ineffective assistance nust be evaluated. A petitioner must
denmonstrate both that counsel's performance was deficient, and
that the deficient performance prejudiced the defense.

Deficient performance requires a showi ng that counsel's
representation fell bel ow an obj ective st andar d of
reasonabl eness under prevailing professional nornms, and a fair
assessnent of performance of a crimnm nal defense attorney:

requires that every effort be nmde to
elimnate t he di storting effects of

hi ndsi ght, to reconstruct the circunstances
of counsel's challenged conduct, and to

eval uat e t he conduct from counsel's
perspective at the time. . . . [A] court
must indulge a strong presunption that

crimnal defense counsel's conduct falls
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within the wde range of reasonabl e

pr of essi onal assi st ance, t hat i's, t he
def endant nust overcone the presunption
t hat, under t he ci rcumst ances, t he

chal I enged action m ght be consi dered sound
trial strategy.

Strickland, 466 U.S. at 694-695. The test for prejudice
requires the petitioner to show that, but for counsel's
unprofessional errors, there is a reasonable probability that
the result of the proceedi ng woul d have been different. 1d. at
694.

Mor eover, appel |l ate counsel cannot be deened i neffective for
failing to raise an issue that was not preserved. Groover v.
Si ngletary, 656 So. 2d 424 (Fla. 1995); Hildwin v. Dugger, 654
So. 2d 107 (Fla.), cert. denied, 516 U S. 965 (1995); Breedl ove
v. Singletary, 595 So. 2d 8, 11 (Fla. 1992). Nor may counsel be
considered ineffective for failing to raise an issue that was
wi t hout nerit. Kokal v. Dugger, 718 So. 2d 138, 143 (Fla. 1998);
Groover, 656 So. 2d at 425; Hldwn, 654 So. 2d at 111;
Breedl ove, 595 So. 2d at 11. Here, appellate counsel cannot be

deened i neffecti ve because the clains were neritl ess.

A. APPELLATE COUNSEL WAS NOT
| NEFFECTI VE FOR THE MANNER I N
VWHI CH HE RAI SE THE | SSUE REGARDI NG
THE COMMVENTS | N THE PENALTY PHASE
CLOSI NG.

Def endant first asserts that his appellate counsel was
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ineffective for failing to properly raise an i ssue regarding the
prosecutor’s coments during the penalty phase closing.
However, this claimshoul d be rejected because counsel did raise
the i ssue of comments during the penalty phase cl osing argunment
on appeal and because this issue is wthout nerit and
unpreserved.

On direct appeal, Defendant asserted that his sentence
shoul d be reversed because of comments nmade during the State’'s
penalty phase closing argument. Initial Brief of Appellant,
Case No. 75,978, at 57-60. This Court rejected this argunent.
Rodriguez v. State, 609 So. 2d 493, 500-01 (Fla. 1992). As
counsel did raise this issue, he may not be deened ineffective
for having failed to do so. Mor eover, asserting different
arguments in support of an issue that was raised on direct
appeal or claimng that the argunent that was made was
i nadequate are not grounds to reconsider the rejection of an
i ssue. Thonpson v. State, 759 So. 2d 650, 657 n.6 (Fla. 2000).
As such, this claimshould be rejected.

Def endant first asserts that State m sl ed the jury by urging
it tofollowthe |law and by stating that recommend |ife would be
t he easy way out. (R 1840-43) However, Defendant only objected
to the comment that recommending |ife would be the easy way out.

(R 1840-43) As such, any issue regarding the other comments was

18



not preserved for review Castor v. State, 365 So. 2d 701 (Fl a.
1978). As appellate counsel cannot be deened ineffective for
failing to raise an unpreserved issue, this claim should be
rejected. Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at
111; Breedlove, 595 So. 2d at 11.

Further, encouraging a jury to followthe | aw shoul d not be
i npr oper. In fact, juries are instructed to follow the |aw
Fla. Std. Jury lInstr. (Crim) 2.09; Fla. Std. Jury |Instr.
(Crim) Penalty Phase Proceedings. As such, appellate counsel
was not ineffective for failing to raise this issue. Kokal, 718
So. 2d at 143; G oover, 656 So. 2d at 425; Hildwin, 654 So. 2d
at 111; Breedlove, 595 So. 2d at 11. The claim should be
rejected.

VWil e the one brief comrent regarding the easy way out was
i mproper, any error in this conmment was harm ess. The coment
was brief. The State presented overwhel ni ng evidence of three
aggravating factors: during the course of a robbery and for
pecuniary gain, nmerged; prior violent felony convictions,
including an attenpted first degree nurder, attenpted arned
robbery, attenpted arned burglary and aggravated assault; and
HAC. The only mtigating factor that was found was that
Def endant had a good marriage and famly life. However,

Defendant’s wi fe, whose testinony was offered in support of this
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mtigation, adnmtted that Defendant had been away from hone for
5 years of the 11 year marriage and had only been home for 2
mont hs of his child s life. (R 1817-22) Moreover, she admtted
t hat Def endant had never di scussed what his life was |ike before
the marriage with her and that he had never introduced her to
any of his friends. (R 1823-25) Gven the strength of the
aggravating circunmstances and the paucity of evidence in
mtigation, there is no reasonable doubt that the jury would
have recomended deat h regardl ess of this coment. As such, any
error in this coment was harm ess. State v. Di Guilio, 491 So.
2d 1129 (Fla. 1986). Because the failure to raise this issue
woul d not have affected the outcone of the appeal, appellate
counsel cannot be deened ineffective. Strickland, 466 U S. at
694. The cl aim shoul d be deni ed.

Def endant next contends that the prosecutor urged the jury
to send a nessage to the community by i nmposing a death sentence.
Def endant bases this claim on tw conments. First, the
prosecutor in discussing the seriousness with which the jury
shoul d approach its penalty phase deliberation, the prosecutor
st at ed:

Third, your recommendation is a reconmendation to
the Judge. He nmust give it great weight in
det erm ni ng what the appropriate penalty will be, but

it’s the Judge’'s final decision with regard to what
should be done in this case. Pl ease follow your
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oat hs. If you don’t follow your oaths individually
and collectively as the Judge told you in the first
phase of trial, it will be a mscarriage of justice.
Everyone is counting on you to follow the | aw.

As menbers of this conmmunity, the recomrendati on
that you give to the Court is a recommendation of the
community based on facts of this case as to what the
appropriate penalty shoul d be.

(R 1843) Defendant’s objection to this coment was overrul ed.
(R 1843)

Later, in a prelude to discussing the aggravators proven in
this case, the prosecutor discussed the nature of aggravating
ci rcunst ances generally:

It is an unfortunately conmment on the community
that we live in today that first degree nurders happen
all too happen. Mirders happen nmuch, nuch too often
We read about, we hear about them It’s not a good
comment on the conmmunity in which we live in hearing
t he ki nd of things that happen. Sixteen year ol d kids
shoot clerks during a robbery. That’'s a first degree
murder, felony nurder. That’'s not a death case.
That’s not a case in which the jury will consider the
death penalty. Drug dealers are shot in the head and
dunped in the Evergl ades. W read about that. That'’s
first degree nurder, not necessarily a death case; not
a death case.

Those kinds of things that are not considered for
the ultimte penalty are first degree nurders. \hat
set this case apart fromthose cases? What nakes this
case different? What makes this nurder terrible? And
hei nous? Well, those are the aggravating factors that
we’'re going to tal k about.

(R 1844-45) Defendant did not object to this comment. (R
1844- 45)

As Def endant di d not object to the second coment, any issue
regarding is was unpreserved. Castor v. State, 365 So. 2d 701
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(Fla. 1978). Since appellate counsel cannot be deened
ineffective for failing to raise an unpreserved issue, this
claimshould be rejected. Groover, 656 So. 2d at 425; Hildw n,
654 So. 2d at 111; Breedl ove, 595 So. 2d at 11.

Mor eover, the comments did not urge the jury to send a
nessage to the community by sentenci ng Defendant to death. The
first coment encouraged the jury to consider its recomendati on
seriously, in light of the purpose of that recommendation. In
fact, this Court has held that a jury recommendation is entitled
to great weight precisely because “[w]e choose juries to serve
as denocratic representatives of the conmunity, expressing the
community's will regarding the penalty to be i nposed.” Stevens
v. State, 613 So. 2d 402, 403 (Fla. 1992). When read in
context, the second comment did not suggest that Defendant had
to be sentenced to death because nurder happened too frequently
in the community. I nstead, the comment pointed out that all
first degree nmurders did not nerit the death penalty; only those
in which certain aggravating factors existed. The coment was
made as a way of introducing the State’s argunent regarding the
aggravators. As such, neither of these coments urged the jury
to send a nmessage to the community by sentenci ng Defendant to
death. See Teffeteller v. Dugger, 734 So. 2d 1009, 1022-23 &

nn. 15 & 17 (Fla. 1999); Jackson v. State, 704 So. 2d 500, 507
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(Fla. 1997). As the issue had no nerit, appellate counsel
cannot be deened ineffective for failing to raise it. Kokal, 718
So. 2d at 143; Groover, 656 So. 2d at 425; Hildwn, 654 So. 2d
at 111; Breedl ove, 595 So. 2d at 11. The cl ai mshoul d be deni ed.

Def endant next asserts that the State m scharacterized Dante
Perfump’s testinony regarding his experience and the amount of
suffering the victi mendured. However, the courts permt w de
| atitude during closing argunent to argue |ogical inferences
from the evidence. Franqui v. State, 26 Fla. L. Wekly S695
(Fla. Oct. 18, 2001); Thomas v. State, 748 So. 2d 970, 984 (Fl a.
1999); Breedlove v. State, 413 So. 2d 1, 8 (Fla. 1982).

During his testinony, Perfunp stated that he had been a
paranmedic for 10 years, that he had been to nunmerous trauma
scene and that he saw trauma on a daily basis. (R 1806-08
1810) He described the victim as being in extrenme pain,
trenendous amounts of pain, and nore agony than nost traunm
victims. (R 1810, 1811, 1814, 1815) He also stated that the
victim was conscious all the way to the hospital and was
constantly asking if he would survive. (R 1810-11, 1815) This
evi dence supported the State’ s argunent that Perfuno had been to
t housands of trauma scenes and that the victims suffering was
beyond beli ef. As such, appellate counsel cannot be deened

ineffective for failing to raise this nmeritless issue. Kokal
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718 So. 2d at 143; Groover, 656 So. 2d at 425; Hildw n, 654 So.
2d at 111; Breedl ove, 595 So. 2d at 11.

Def endant next contends that the State’ s coments regardi ng
t he nature of Defendant’s prior violent felony convictions were
improper as victim inmpact evidence. In discussing the
appropriate weight to be given to the prior violent felony
aggravator, the State asserted:

VWhat were the facts of that separate crine, totally
separate from the nurder that occurred the follow ng
day on an innocent famly?

* * * *

VWhat are the facts of the attenpted first degree
murder? \What are the facts of aggravated assault?
Remenber, an innocent famly in their own home, A man
was shot, terrorized, kids. Nothing is nore precious
to use as Americans than to be free and safe within
our own hones. W are free from governnental
influence. We are free from unreasonabl e searches by
t he governnent. We can tell police officers to get
out of our hones. W can tell anybody to |eave our
hone. It is one of the npbst sacred rights we have.
Yet, in this case, the defendant, of his own volition,
along with a gang of other teenagers who he |ed
viol ated that sanctity, violated the home of the Lavas
[sic]. If we can’'t be safe at hone, where can we be?

Thi nk about what plan was that the defendant
hel ped nol d at that house. Tie up, handcuff people in
their own homes. WIly Gonzal ez (phonetics). Do you
remenber WIly Gonzalez, 10 year old kid tied up
within the house, handcuffed, terrorized? That's a
brutal, brutal crime and we’'re not even tal king about
t he nmurder of Abalerdo [sic] Saladrigas now. This is
somet hing that you found the defendant guilty of
comm tting unani nously. Remenber, he’s the director

in that scenario. What did Francisco Reyes
(phonetics) tell you? They do anything | tell them
to. And renenber his conplaint. Well, Ranone [sic]

isn"t followng the plan. He's not taking the blanme
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hinmself. So he conducts the reign of terror froma

position where he's insulated from being identified

because he doesn’'t go to the door of the house. He
tells them I’mtoo old. Let the kids go. They won't

open the door for ne. They will open the door for

you. And fromthe car and fromthe neeting at the gas

station, he finally organizes this brutal crine.

So that aggravating factor has been proven to you

by virtue of the verdict formthat you have rendered,

and it should be given great weight by you because of

the particular facts surroundi ng those crines.

(R 1846-48) O the three coments about which Defendant
presently conplains, he only objected to the first one
concerning the facts of the crinme against an innocent famly.
As such, any issue regarding the other two coments was not
preserved for review. Castor v. State, 365 So. 2d 701 (Fla.
1978). Appel | ate counsel cannot be deenmed ineffective for
failing to raise the unpreserved issue regarding the other
comrents. G oover, 656 So. 2d at 425; Hildwin, 654 So. 2d at
111; Breedlove, 595 So. 2d at 11.

Even if the i ssue had been preserved, Defendant would still
not be entitled to any relief. This Court has recogni zed that
the facts of a prior violent felony are adm ssible during the
penalty phase. Rodriguez v. State, 753 So. 2d 29, 44 (Fla
2000); Rhodes v. State, 547 So. 2d 1201, 1204 (Fla. 1989);
Tompkins v. State, 502 So. 2d 415, 419 (Fla. 1986). This is so

because it gives the jury the opportunity to consider the wei ght

t hat shoul d be given to the prior violent fel ony aggravator, “so
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that the jury can nake an informed recomendation as to the
appropri ate sentence.” Rhodes, 547 So. 2d at 1204; see also
Slawson v. State, 619 So. 2d 255, 259-60 (Fla. 1993). Thi s
Court has al so recogni zed t hat whether the victimcontributed to
t he conm ssion of a crinme, whether the crinme occurred in one’s
own home and whether the victimwas a child contribute to the
severity of the crinme. See Slawson, 619 So. 2d at 259-60( proper
for trial court to consider that victinms of a prior violent
felonies were children); Haliburton v. State, 561 So. 2d 248

252 (Fla. 1990)(fact that attack occurred in victims home and
was unprovoked relevant to severity of offense); Breedlove v.
State, 413 So. 2d 1, 9 (Fla. 1982)(fact that victimattacked in
own hone relevant to severity of offense). The proper function
of a penalty phase closing argument is to discuss what
aggravating and mtigating circunstances have been proven and
what wei ght shoul d be assigned to each. See Bertolotti v. State,
476 So. 2d 130, 134 (Fla. 1985). Thus, comments, such as those
made here, regarding the weight that should be assigned to the
prior violent felony aggravator were proper. In fact, in
Breedl ove, this Court rejected a claimthat the State had nade
an i nproper conmment by referring to the fact that the crinme had
occurred in the victims hone. ld. at 7-8 & n.11. As the
comments were proper, appellate counsel cannot be deened

26



ineffective for failing to claimthat they were i nproper. Kokal,
718 So. 2d at 143; Groover, 656 So. 2d at 425; Hildw n, 654 So.
2d at 111; Breedlove, 595 So. 2d at 11. The claim should be

deni ed.
B. THE CLAIM THAT APPELLATE COUNSEL
WAS | NEFFECTIVE FOR FAILING TO
RAI SE A CLAI M REGARDI NG MERGER OF
AGGRAVATORS SHOULD BE DENI ED.

Def endant next asserts his appell ate counsel was i neffective
for failing to claim that instructing the jury on both the
during the course of a robbery aggravating circunstance and the
pecuni ary gai n aggravating circunstance was i nproper. However,
this claimshould be rejected as the underlying claimis without
merit.

The Court has repeatedly held that it is not inproper for
a trial court to instruct a jury on two aggravating
circumstances, the finding of both of which would constitute
i mproper doubling. Derrick v. State, 641 So. 2d 378, 380 (Fla.
1994); Patten v. State, 598 So. 2d 60, 62-63 (Fla. 1992); Castro
v. State, 597 So. 2d 259, 261 (Fla. 1992); Hayes v. State, 581
So. 2d 121, 127 (Fla. 1991); Suarez v. State, 481 So. 2d 1201,
1209 (Fla. 1985). Instead, this Court has held that the

appropriate nethod in which to informthe jury of the manner for

handl i ng doubling is to give a limting instruction on doubling
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if one is request. Derrick, 641 So. 2d at 380; Patten, 598 So.
2d at 63 n.3; Castro, 597 So. 2d at 261. This Court has refused
tofind error inthe failure to give the limting instruction on
doubling where a limting instruction is not requested. Jones v.
State, 652 So. 2d 346, 350-51 (Fla. 1995); Derrick, 641 So. 2d
at 380; Patten, 598 So. 2d at 62-63 & n. 3.

Here, Defendant objected to the State arguing both the
during the course of a robbery and pecuniary gain aggravating
circunstances on the grounds of inproper doubling during the
charge conference. (R 1784-85) The State responded that it was
perm ssible to instruct the jury on both the during the course
of a felony and pecuniary gain aggravators but that both could
not be found. (R 1785-86) Defendant responded that allow ng

argument on both when they could not both be found woul d m sl ead

the jury. (R 1786-87) The trial court overruled the
obj ecti on. (R 1787) Defendant did not request a jury
instruction on doubling. (R 1783-95) After the jury

instructions were read, Defendant did not object to them (R
1885-86) In sentencing Defendant, the trial court nerged the
during the course of a robbery and pecuniary gain aggravating
factors. (R 282, 1762)

As can be seen fromthe foregoing, Defendant only objected

to instructing the jury on both aggravating factors and did not
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request a doubling instruction. As such, this issue as no
merit. Since appell ate counsel cannot be deened ineffective for
failing to raise a nonneritorious issue, this claimshould be
deni ed. Kokal, 718 So. 2d at 143; G oover, 656 So. 2d at 425
Hildwi n, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11.
C. APPELLATE COUNSEL WAS NOT
| NEFFECTI VE FOR FAILING TO CLAIM
THAT THE JURY | NSTRUCTI ON
UNCONSTI TUTI ONALLY SH FTED THE
BURDEN OF PROOF
Def endant next asserts that his appellate counsel was
ineffective for failing to claim that the penalty phase jury
instructions inproperly shifted the burden to himto prove that
alife sentence was appropriate. However, this claimshould be
rejected because the wunderlying issue was unpreserved and
meritless.
In order to preserve a claimregarding the propriety of a
jury instruction, it is necessary for a defendant to object to

the form of the instruction or request a specifically worded
alternative instruction. See Walls v. State, 641 So. 2d 381, 387
(Fla. 1994); Espinosa v. State, 626 So. 2d 165, 167 (Fla. 1993).
Def endant did not object to the instruction on weighing the
aggravating and mtigating circunstances or propose a different
instruction During the charge conference. (R 1783-95) After

the jury instructions were read, Defendant did not object to
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t hem (R 1885-86) As such, this issue was unpreserved.
Appel | ate counsel cannot be deenmed ineffective for failing to
rai se an unpreserved i ssue. Groover, 656 So. 2d at 425; Hi | dw n,
654 So. 2d at 111; Breedlove, 595 So. 2d at 11. The claim
shoul d be deni ed.

Mor eover, court have repeatedly rejected the claimthat the
standard jury instruction on weighing the aggravating and
mtigating circumstances unconstitutionally shifts the burden of
pr oof . Walton v. Arizona, 497 U S. 639, 649-51 (1990); San
Martin v. State, 705 So. 2d 1337, 1350 (Fla. 1997); Kennedy v.
State, 455 So. 2d 351 (Fla. 1984). As such, this issue is
devoid of nerit. As appellate counsel cannot be deened
ineffective for failing to raise a nonneritorious issue, this
cl ai m shoul d be deni ed. Kokal, 718 So. 2d at 143; G oover, 656
So. 2d at 425; H ldw n, 654 So. 2d at 111; Breedl ove, 595 So. 2d

at 11.

D. APPELLATE COUNSEL WAS NOT
| NEFFECTI VE FOR FAI LI NG TO RAI SE A
CALDVELL CLAI M

Def endant next asserts that his appellate counsel was
ineffective for failing to claimthat comments and instructions
that told the jury that their recomendation regarding
sentencing was an advisory recommendation and that the judge

made the final sentencing decision violated Caldwell .
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M ssi ssippi, 472 U S. 320 (1985). However, this claim should
be deni ed.

In order to preserve an issue regarding a comment, a
def endant nmust nmke a cont enporaneous objection to that conment.
Castor v. State, 365 So. 2d 701 (Fla. 1978). Mor eover, that
obj ection must be based on the sane grounds that are raised
| ater. See Steinhorst v. State, 412 So. 2d 332, 338 (Fla.
1982) (obj ecti on nust be based on sane grounds raised on appeal
for issue to be preserved). To preserve an issue regarding a
jury instruction, a defendant nust object to the instruction
gi ven or propose an alternatively worded i nstruction. See Walls
v. State, 641 So. 2d 381, 387 (Fla. 1994); Espinosa v. State,

626 So. 2d 165, 167 (Fla. 1993). Here, Defendant did not make
a cont enporaneous objection on the grounds that they violated
Caldwell to any of the comments that he now alleges were
erroneous. (R 318-19, 423, 495, 514-15, 1839-40, 1843)
Def endant also did not object to the wording of the final
instructions or propose an alternative instruction during the
charge conference or after the instructions were read. (R
1783-95, 1885-86) As such, this issue was not preserved. As
appel l ate counsel cannot be deemed ineffective for failing to
rai se an unpreserved issue, this claimshould be denied.

Moreover, the issue is also without nmerit. “To establish
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a Cal dwell violation, a defendant necessarily must show that the
remarks to the jury inproperly described the role assigned to
the jury by local law ” Dugger v. Adans, 489 U S. 401, 407
(1989). This Court has recognized that the jury’'s penalty phase
decision is nerely advisory and that the judge does make the
final sentencing decision. Conbs v. State, 525 So. 2d 853, 855-
58 (Fla. 1988). As such, this Court has held that advising the
jury that its recommendation is an advisory recomendati on and
that the judge naekes the final sentencing decision does not
violate Caldwell. As such, appellate counsel cannot be deened
ineffective for failing to raise this meritless issue. Kokal

718 So. 2d at 143; Groover, 656 So. 2d at 425; Hildwi n, 654 So.

2d at 111; Breedlove, 595 So. 2d at 11.

E. AS THE | SSUE REGARDI NG THE JURY
| NSTRUCTI ON ON THE PECUNI ARY GAI N
AGGRAVATI NG ClI RCUMSTANCE WAS NOT
PRESERVED AND W THOUT MERIT,
APPELLATE COUNSEL VWAS NOT
| NEFFECTI VE FOR FAILING TO RAI SE
| T.

Def endant next asserts that his appellate counsel was
ineffective for failing to claimthat the jury instruction on
t he pecuni ary gain aggravati ng circunstance was
unconstitutionally vague and overbroad. However, this claimis

meritless as the underlying claim is unpreserved and w thout

merit.
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In order to preserve a claimthat a jury instruction is
i mpressi bly vague and overbroad, it is necessary for a defendant
to object to the form of the instruction or request a
specifically worded alternative instruction. Walls v. State
641 So. 2d 381, 387 (Fla. 1994); Espinosa v. State, 626 So. 2d
165, 167 (Fla. 1993). Here, Defendant did not object to the
formof the jury instruction on the pecuniary gain aggravating
circunmstance nor did he propose a different instruction during
the ~charge conference. (R 1783-95) After the jury
instructions were read, Defendant did not object to them (R
1885-86) As such, this issue was unpreserved. Appellate counsel
cannot be deenmed for failing to raise an unpreserved issue.
Groover, 656 So. 2d at 425; Hldwn, 654 So. 2d at 111;
Breedl ove, 595 So. 2d at 11. The claimshould be denied.

Moreover, this Court has held that the jury instruction on
the pecuniary gain aggravating circunstance that was given in
this case was not unconstitutionally vague and overbroad. Card
v. State, 27 Fla. L. Wekly S25, S29 & n.16 (Fla. Dec. 20,
2001). In fact, this Court has held that the pecuniary gain
aggravating circumstance is not limted to circunstances where
financial gainis the primary notive for the crinme, as Defendant
cl ai ms. See Card, 27 Fla. L. Wekly at S28. As such, this

issue is without nerit, and appellate counsel cannot be deened
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ineffective for failing to raise a neritless claim Kokal, 718
So. 2d at 143; Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d
at 111; Breedlove, 595 So. 2d at 11. The claim should be

deni ed.
F. APPELLATE COUNSEL WAS NOT
| NEFFECTIVE FOR THE MANNER |IN
V\HI CH HE CHALLENGED THE
CONSTI TUTI ONAL OF THE DEATH
PENALTY.

Def endant next asserts that his appellate counsel was
ineffective for failing to argue that Florida s death penalty
statute is unconstitutional. He contends that counsel should
have argued that the statute does not adequately narrow the
class of death eligible defendants, that the aggravating
circunstances are all vague and overbroad, that the jury
instructions on the aggravating circunstances are vague and
overbroad, that the statute does not sufficiently establish a
burden of proof, that there is not an adequate rewei ghing of the
aggravating and mtigating circunstances, that the statute
creates an unconstitutional presunption of death upon the
finding of an aggravating circunstance and that the death
penalty is applied in an arbitrary and capricious manner.
However, this claimshould be rejected because counsel raised

the issue on direct appeal, and the issue was unpreserved and

meritl ess.
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On direct appeal, counsel clained that Florida's death
penalty statute was unconstitutional. Initial Brief of
Appel | ant, Case No. 75,978, at 75. This Court rejected the
i ssue wi thout discussion. Rodriguez v. State, 609 So. 2d 493,
500 (Fla. 1992). As counsel did raise this issue, he cannot be
deened ineffective for failing to have done so. Mor eover
asserting different argunments in support of an issue that was
rai sed on direct appeal or claimng that the argunment that was
made was i nadequate are not grounds to reconsider the rejection
of an issue. Thonpson v. State, 759 So. 2d 650, 657 n.6 (Fla.
2000). As such, this claimshould be rejected.

Mor eover, Defendant did not preserve any of these i ssues at
trial. He did not challenge the constitutionality of the
statute in any respect. He did not object to any of the
aggravators on the grounds of vagueness. He did not object to
any of the jury instructions on any of the aggravators and he
did not propose alternative instructions. Thus, these issues
were not preserved. See Hunter v. State, 660 So. 2d 244, 252
(Fla. 1995); Walls v. State, 641 So. 2d 381, 387 (Fla. 1994);
Espi nosa v. State, 626 So. 2d 165, 167 (Fla. 1993). As appellate
counsel cannot be deened ineffective for failing to raise an
issue that was not preserved, this claim should be rejected.

Groover, 656 So. 2d at 425; Hldwin, 654 So. 2d at 111;
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Breedl ove, 595 So. 2d at 11.

Moreover, this Court has repeated rejected the various
clainms regarding the constitutionality of the death penalty in
Florida.® This Court has held that neither the prior violent
fel ony aggravator, the during the course of a robbery aggravat or
or the jury instructions regarding these aggravators are
unconstitutionally vague. Card v. State, 27 Fla. L. Wekly S25,
S29 & n.16 (Fla. Dec. 20, 2001)(during the course of a felony);
Gaskin v. State, 737 So. 2d 509, 513 n.7 (Fla. 1999)(prior
viol ent felony). While the jury instruction on HAC has been
held to be unconstitutionally vague, this Court has refused to
grant relief to those defendant, such as Defendant, who were
tried before Espinosa was i ssued unless the i ssue was raised at
trial, which was not done here. Janmes v. State, 615 So. 2d 668,
669 & n. 3 (Fla. 1993). This Court has found that the statute
does properly narrow the class of death eligible defendants and
that death sentences are not arbitrarily and capriciously
i nposed. See Larzelere v. State, 676 So. 2d 394, 407 & n.7
(Fla. 1996); Fotopoulos v. State, 608 So. 2d 784, 794 n.7 (Fl a.

1992). This Court has held that issue regarding reweighing is

s As Defendant has raised independent clains about the
all eged burden shifting and the alleged vagueness of the
pecuni ary gain aggravators, the State wll rely wupon its

argunments in Sections I.C. & |.E. regarding these issues.
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wi thout merit. See Fotopoul us, 608 So.2d at 794 n.7. This Court
has rejected the claimthat the statute creates a presunpti on of
death. Clark v. State, 443 So. 2d 973, 978 (Fla. 1983). As
this Court has found all of Defendant’s clains regarding the
constitutionality of the statute to be without nmerit, appellate
counsel cannot be deened ineffective for failing to raise these

i ssues. Kokal, 718 So. 2d at 143; G oover, 656 So. 2d at 425
Hldw n, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11. This

cl ai m shoul d be rejected.
G APPELLATE COUNSEL WAS NOT
| NEFFECTI VE FOR FAILING TO RAISE
AN | SSUE REGARDI NG  PARAMEDI C
PERFUMO S TESTI MONY.

Def endant next contends that his appellate counsel was
ineffective for failing to claimthat the trial court abused its
di scretion in admtting the testinony of Dante Perfuno.
However, this clai mshould be denied as the underlying i ssue was
unpreserved and neritless.

During the penalty phase, Perfunp testified that he was a
paramedi c, had been one for 10 years and had worked rescue for
the last 3-4 years. (R 1806-08) During that tinme, he had been
to numerous traum scenes. (R 1808) Perfuno responded to the

mur der scene and found the victimalive and conscious. (R 1809)

Perfunp stated that he had observed individuals in pain and
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distress on a daily basis. (R 1809-10) Perfunmo described the
signs of pain and distress in the victim

Well, M. Saladrigas was in extrene
pai n. Like |1 said, 1I’ve been in this
busi ness 10 years and his case stands out in
my m nd. He asked ne all the way into the
hospital if he was going to make it, and |
told himwe were going to do everything we
could for him and there was a good chance
t hat he woul d survive.

He stayed conscious all the way to the

hospi tal . He did not have a easy tine. I
held his hand nost of the way into the
hospital. At that point there was not nuch

el se we could do for him

(R 1810) Defendant did not object to this testinmony. (R 1810)
VWhen the State attenpted to ask Perfuno if he truly believed
that the victim would survive despite his assurance to the
victim Defendant objected on the grounds that Perfunp was not
a doctor and the trial court overrul ed the objection. (R 1810-
11)

In order to preserve an issue regarding the adm ssion of
evidence, it is necessary for a defendant to nmke a
cont enpor aneous objection to the adm ssion of that evidence.

Castor v. State, 365 So. 2d 701 (Fla. 1978). Mor eover, that

obj ection nust be nade regarding the issue raised on appeal.

Stei nhorst v. State, 412 So. 2d 332, 338 (Fla. 1982) (objection

nmust be based on sane grounds rai sed on appeal for issue to be

preserved). As seen above, Defendant did not object to the
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adm ssion of Perfump’s testinony regarding the pain and
suffering of the victim I nstead, Defendant only objected to
Perfuno’ s opinion of the victinm s chances of survival. As such,
the i ssue was not preserved. Since appellate counsel cannot be
deened ineffective for failing to raise an unpreserved issue,
this claim should be rejected. G oover, 656 So. 2d at 425;
Hildwi n, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11.

Mor eover, appell ate counsel could not be deened i neffective
for failing to raise this issue even if it had been preserved.
Def endant appears to assert that Perfuno could not render an
opi nion regarding the pain and suffering of the victim because
he was not a “qualified nmedical doctor or pain specialist.”
Petition at 24. However, pursuant to 890.702, Fla. Stat., a
witness may give an opinion if he qualifies “by know edge
skill, experience, training, or education.” Here, Perfuno
testified that he had been a paranmedic for ten years and had
seen the pain and suffering caused by trauma on a daily basis
during that time. (R 1806-10) As such, the trial court did
not abuse its discretion in finding that he had anply experience
with pain and suffering to give an opinion, See Brooks .
State, 762 So. 2d 879, 892 (Fla. 2000) (person who had sol d drugs
on almost daily basis for two years qualified to give opinion

about drugs); Jones v. State, 440 So. 2d 570, 574 (Fla.
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1983) (experience as crinme scene technician qualified officer to
gi ve opi ni on about cause of mark on windowsill); A A v. State,
461 So. 2d 165 (Fla. 3d DCA 1984) (experience of police officer
with marijuana sufficient to permt opinion); Dragon v. G ant,
429 So. 2d 1329 (Fla. 5th DCA 1983) (experience as accident
investigator sufficient to permt opinion). As appell ate
counsel cannot be deemed ineffective for failing to raise a
meritless issue, this claimshould be denied. Kokal, 718 So. 2d
at 143; G oover, 656 So. 2d at 425; Hildw n, 654 So. 2d at 111
Breedl ove, 595 So. 2d at 11.

The cases relied upon by Def endant do not conpel a different
result. In Kendrick v. State, 632 So. 2d 279 (Fla. 4th DCA
1994), no issue regarding opinion testinony was presented.
| nstead, the court held that it was inproper to permt a police
officer to testify to hearsay statenents. As such, it is
irrelevant to the issue of whether Perfunp was qualified to
testify to the victims pain and suffering. In G anfrancisco v.
State, 570 So. 2d 337 (Fla. 4th DCA 1990), a police officer
testified regarding the culpability of two coconspirators to
bol ster the their testinony. Relying on cases that hold that it
is inproper for one witness to testify regarding the credibility
of another, the court reversed. The issue of the officer’s
gqualification to give that opinion was never nentioned. As such,
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this case is also irrelevant to the issue. Mor eover, Perfuno
did not testify regarding any other wtnesses credibility.
| nstead, he testified regarding the suffering of the victim an
issue relevant to HAC As such, the cases relied upon by

Def endant do not support his claim and it should be denied.
H. APPELLATE COUNSEL WAS NOT
| NEFFECTI VE FOR FAI LI NG TO RAI SES
| SSUES REGARDI NG PHOTOGRAPHS.

Def endant next contends that his appellate counsel was
ineffective for failing to raise an issue regarding the
adm ssion of allegedly gruesone photographs and crinme scene
phot ographs. However, this claimshould be rejected.

Whi | e Defendant has not specified which photographs were
al |l egedly objectionable, it appears that Defendant is referring
to aut opsy photographs and the photographs of the nurder scene
taken on the night of the crinme as unduly gruesone, irrelevant
and prej udi ci al . However, Defendant only objected to one
aut opsy photograph at the tine of trial: State’s Exhibit 53, the
| egal identification photograph. (R 811-12) Defendant’s
objection to State’s Exhibit 53 was that it was inflammtory,
unnecessary and norbid. (R 811) The trial court overruled this
objection. (R 811) The remni nder of the autopsy photographs
were adm tted wi thout objection. (R 849-50) Defendant did not

obj ect to any of the crine scene photographs of the nurder scene
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taken on the night of the crime. (R 571, 585-86, 590-92)

To preserve an issue regarding the admssibility of
evidence, it is necessary for a defendant to object to the
evi dence contenporaneously with the adm ssion of that evidence.
Castor v. State, 365 So. 2d 701 (Fla. 1978). Mor eover, the
grounds for the objection asserted at the time are the only
grounds that are preserved for appeal. Steinhorst v. State, 412
So. 2d 332, 338 (Fla. 1982)(objection nust be based on sane
grounds rai sed on appeal for issue to be preserved). The only
issue that was preserved the inflammatory nature of State’s
Exhi bit 53. As such, appellate counsel cannot be deened
ineffective for failing to raise any other issue regarding the
gruesone nature of any ot her photograph. G oover, 656 So. 2d at
425; Hildwi n, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11.
The clai mthat appellate counsel was ineffective for failing to
rai se these unpreserved i ssues shoul d be deni ed.

Moreover, this Court has also held that the test for the
adm ssibility of such photographs is one of relevance and not
necessity. Pope v. State, 679 So. 2d 710, 713 (Fla. 1996); Jones
v. State, 648 So. 2d 669, 679 (Fla. 1994); Straight v. State,
397 So. 2d 903 (Fla. 1981). In fact, this Court has recently
held that crinme scene photographs used to assist officers in

describing the scene as it was found and autopsy photographs
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used to assist the nedical examner in testifying regarding the
nature of the wvictims injuries and cause of death are
adm ssible. Hertz v. State, 26 Fla. L. Weekly S725 (Fla. Nov. 1,
2001); see also Hannon v. State, 638 So. 2d 39, 43 (Fla.
1994) (prejudicial effect of bloody clothing used by expert to
explain testinmony did not outwei gh evidence s probative val ue);
Gudi nas v. State, 693 So. 2d 953, 963 (Fla. 1997) (photo show ng
stick protruding from deceased victim s vagina was not nore
prejudicial than probative where photo assisted expert’s
testi nony and supported el ement of HAC factor); Pope, 679 So. 2d
at 713-14 (phot ographs of bl oody bat hroom autopsy, and victims
bl oody cl othes were not nore prejudicial than probative where
t hey assisted the witnesses explain their testinony); Jones, 648
So. 2d at 679 (photos of victims body after recovered from a
pond and aut opsy photos were not nore prejudicial than probative
where they assisted expert in his testinmony); Mdrdenti v. State,
630 So. 2d 1080, 1084 (Fla. 1994) (nmorgue photos which hel ped
nmedi cal exam ner explain nature of victinis wounds were not nore
prejudicial than probative).

Here, the medical examner testified that the autopsy
phot ographs assisted him in describing the nature of the
victim s wounds. (R 850) He subsequently used the photographs

for this purpose. (R 853-61) Det. George G| used to nurder
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crime scene photographs to explain the discovery and coll ect of
evidence of this crinme. (R 572-79, 586-92) State Exhibit 53,
whi ch was adm tted during the testinony of Jose Arzola, was used
to establish that the person upon whom the nedical exam ner
conduct ed t he aut opsy, was Abel ardo Sal adri gas, the victi mnaned
inthe indictment. (R 8, 812, 842-43) This Court has also held
t hat phot ographs are adm ssible for such purposes. Jones V.
Moore, 794 So. 2d 579, 587 (Fla. 2001); Brooks v. State, 787 So.
2d 765, 781 (Fla. 2001); Larkins v. State, 655 So. 2d 95, 98
(Fla. 1995). Moreover, as the trial court noted, State’s
Exhi bit 53 was not particularly gruesone, as it nmerely shows the
face of the victim together with the nedical exam ner’s case
nunber. As such, the trial court did not abuse its discretion
in admtting the photographs. As the issue was w thout nerit,
appel l ate counsel cannot be deenmed ineffective for failing to
raise it, and the claimshould be denied. Kokal, 718 So. 2d at
143; Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at 111;
Breedl ove, 595 So. 2d at 11.

Wth regard to the claim that certain photographs were
nm sl eadi ng, agai n Def endant does not identify the photographs to
which he is referring. However, it appears that Defendant is
referring to certain photographs of the nurder scene that were

not taken on the night of the crinme: State’'s Exhibits 24-30.
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Def endant did object to these photographs on the grounds that
they were not relevant. (R 593-95) The State proffered that
t he photographs showed Ranpbn Fernandez’s vantage point during
the comm ssion of the crine.*? (R 594-95) The trial court
overruled the relevancy objection. (R. 595) Defendant next
obj ected on the grounds that the pictures did not fairly and
accurately depict the scene at the time of the crinme because the
cars around the building had been noved and the pictures were
taken during the day. (R 596) The trial court overruled that
obj ection was well. (R 596)

Def endant appears to assert that his appellate counsel
shoul d have argued that the trial court abused its discretionin
adm tting these photographs because they were taken sonmetine
after the crime and during the daylight hours. However, the
fact that a photograph was taken sonetime after a crime and in
different lighting conditions does not render the photograph
i nadm ssible. Grant v. State, 738 So. 2d 1020, 1022 (Fla. 4th
DCA 1999); see also First Federal Savings & Loan v. Wlie, 46
So. 2d 396, 400 (Fla. 1950).

In Grant, the court found no abuse of discretion in al nost

i dentical circunstances. There, the police had observed the

4 In fact, this was the use made of these photographs
during trial. (R 597-601, 679-81, 697)

45



def endant and another person engage in a series of drug
transactions for the rooftop of a building across the street.
These observations were nade during the evening. A year |ater,
the police took a photograph of the officers’ view of the scene
from the rooftop during the daylight hours. In rejecting a
claim that the adm ssion of these photographs was error, the
court stated:
The defense did not identify a change in the area in

the year after the crinme which would have nade the
phot ographs so m sl eading that their adm ssion would

justify reversal. Jurors are not potted plants. They
are capabl e of appreciating the photographs for their
geogr aphi cal val ue, whi | e conpr ehendi ng t he

significance of photos taken during the day when
called on to evaluate events that occurred at night.
The defense was fully capable of exploring any
deficiencies in the photographs on cross exam nation
of the [wi tnesses].

Grant, 738 So. 2d at 1022. Here, Defendant explained the
di fferences between the photographs and the scene to the jury
during voir dire of Det. GI. (R 596) As the photographs were
not i nadm ssi bl e, appel | ate counsel cannot be deened i neffective
for failing to claimthat they were. Kokal, 718 So. 2d at 143;
Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at 111,

Breedl ove, 595 So. 2d at 11. This claimshould be rejected.

l. APPELLATE COUNSEL WAS NOT
| NEFFECTI VE FOR FAILI NG TO RAI SE
AN | SSUE REGARDI NG THE TIM NG OF
THE ADM SSI ON OF EVI DENCE ABOUT
THE FACT THAT TATA HAD NOT BE
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ARRESTED.

Def endant next <clainms that his appellate counsel was
ineffective for failing to raise an issue regarding the
adm ssion of testinony regardi ng whet her Tata had been arrested.
However, this claimshould be rejected as the underlying issue
is meritless.

During the State’'s case, it indicated that it planned to
call Det. Frank Castillo, the |ead detective, several tine and
that the purpose of calling himthe first time was |limted to
eliciting prior consistent statenments that Ranon Fernandez had
made before being offered a plea bargain. (R 927-32) On
direct exam nation, the State elicited testinony from Det.
Castill o concerni ng how Ranon Fer nandez was found, the statenent
that he initially gave the police and changes in that statenment
after Fernandez entered into a plea agreenent. (R 932-60)

During cross exam nation, Defendant attenpted to inquire if
Tata had been arrested. (R 971) The State objected that the
gquestion was beyond the scope of its direct exam nation. (R
971) The trial court sustained the objection. (R 971)
Def endant then argued that the trial court had given him
perm ssion to inquiry about this area pretrial. (R 971-72) The
trial court refused to change its ruling but added “perhaps at

another tinme.” (R 972)
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Later during the State’'s case, Det. Castillo was recall ed.
(R 1218-19) During this subsequent testinony, Det. Castillo
stated that Tata had not been arrested despite the fact that the
police had | ooked for himand had a probation violation warrant.
(R 1260-61)

Pursuant to 90.612, Fla. Stat., atrial court has discretion
to control the node and manner of exam nation and can limt the
scope of cross exam nation to matters addressed during direct
exam nation and matters concerning the credibility of the
W t ness. See Geen v. State, 688 So. 2d 301, 305 (Fla.
1996) (trial court abused discretion in permtting state to
guestion defense w tness about use of alcohol at tinmes other
than tinme of crinme where direct questions only concerned tinme of
crinme); Jones v. State, 440 So. 2d 570, 576 (Fla. 1983)(where
direct testinmony concerned only matters before police arrived,
refusal to permt <cross regarding matters occurring |later

proper); Johnson v. Rhodes, 56 So. 439 (Fla. 1911); Britton v.

State, 414 So. 2d 638 (Fla. 5th DCA 1982). Here, Det.
Castillo’s initial testinony was limted to i ssues regarding the
prior consistent statement of Ranon Fernandez. Testi nony

regardi ng whether Tata had been arrested or not were not
relevant to this subject matter or to Det. Castillo's

credibility. As such, the trial court did not abuse its
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di scretion in refusing to permt questions regarding Tata's
arrest at that tine. As the issue was neritless, appellate
counsel was not ineffective for failing to raise it. Kokal, 718
So. 2d at 143; G oover, 656 So. 2d at 425; Hildw n, 654 So. 2d
at 111; Breedlove, 595 So. 2d at 11. The cl ai mshoul d be deni ed.

Moreover, when Det. Castillo was recalled to discuss his
general investigative efforts in this matter, the testinony
regardi ng the fact that Tata had not been arrested was adm tted.
As the testinony cane in during the State' s case, Defendant was
not affected by the delay in the presentation of this testinony.
As such, any error in the refusal to permt Defendant to elicit
this testinmony the first tinme Det. Castillo testified was
harm ess. State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986).
Thus, counsel cannot be deened ineffective for failing to raise

this issue, and the clai mshould be deni ed.

J. THE CLAIM THAT APPELLATE COUNSEL
WAS | NEFFECTIVE FOR FAILING TO
ENSURE A COVPLETE RECORD SHOULD BE
DENI ED
Def endant next asserts that his appellate counsel was
ineffective for failing to ensure that the record was conpl et e.
Def endant asserts that the record does not include the

transcripts of any pretrial hearings, Defendant’s opening

statenment during the guilt phase and several bench conferences.
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However, Defendant does not assert what errors allegedly
occurred during the portion of the trial that were not
transcribed. 1In Ferguson v. Singletary, 632 So. 2d 53, 58 (Fla.
1993), this Court held that in order for Defendant to state a
successful that appell ate counsel was ineffective for failing to
ensure a conpl ete record, a defendant nust all ege what errors he
was allegedly prevented from raising because the record was
i nconpl et e. See al so Thonpson v. State, 759 So. 2d 650, 660
(Flla. 2000). As Defendant has not done so, this claimshould be

deni ed.
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1. THE CLAIM REGARDING THI S COURT' S HARM_ESS
ERROR ANALYSIS ON DI RECT APPEAL 1S NOT
COGNI ZABLE.

Def endant next asserts that this Court conducted an
i nadequate harm ess error analysis regarding the adm ssion of
certain testinony and a coment made by the prosecutor during
the State’s penalty phase closing. However, this issue is not
cogni zable in this proceeding.

This Court has repeatedly stated that “‘habeas corpus
petitions are not to be used for additional appeals on questions
whi ch could have been, should have been, or were raised on
appeal or in a rule 3.850 notion, or on matters that were not
objected to at trial.”” See, e.g., Hardw ck v. Dugger, 648 So.
2d 100, 105 (Fla. 1994)(quoting Parker v. Dugger, 550 So. 2d
459, 460 (Fla.1989); see also State v. Riechmann, 777 So. 2d
342, 346 n.22 (Fla. 2000). In fact, this Court specifically
refused to consider a claimin a post conviction proceedi ng t hat
this Court applied an allegedly incorrect harm ess analysis in
Thonmpson v. State, 759 So. 2d 650, 657 n.6 (Fla. 2000). See

al so Bottoson v. State, 27 Fla. L. Wekly S119 (Fla. Jan. 31

2002). As such, this claimshould be denied.
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L1l DEFENDANT S APPRENDI CLAI M SHOULD
BE REJECTED

Def endant finally asserts that the proportionality of his
sentence should be reconsidered because of Apprendi v. New
Jersey, 530 U S. 466 (2001). However, this claim should be
rej ected because the claimis procedurally barred and without
merit.

Cl ai ms t hat coul d have and shoul d have been rai sed on direct
appeal are barred on post conviction relief. Francis v. Barton,
581 So. 2d 583 (Fla.), cert. denied, 501 U.S. 1245 (1991).
Here, Defendant asserts that the State shoul d have been required
to all ege the aggravating circunstances in the indictnent and to
prove themto the jury beyond a reasonabl e doubt and that the
jury should have been required to have specifically found the
aggravating circunstances. As these issues could have and
shoul d have been raised on direct appeal, they are now barred.

Even if the claim was not procedurally barred, it should
still be rejected. In MIlIs v. State, 786 So. 2d 532 (Fla.
2001), and later in Mann v. Moore, 794 So. 2d 595 (Fla. 2001),
this Court clearly held that Apprendi, by its terns, does not
apply to capital sentencing in general, or to Florida capita

sentencing in particular. As such, this claimshould be deni ed.
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CONCLUSI ON
For the foregoing reasons, Defendant’s petition for wit of

habeas corpus shoul d be deni ed.
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