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PREFACE

The appel |l ant bel ow and the respondent here is Armadill o
Partners, Inc. (Armadillo); the appellee below and the
petitioner here is the State of Florida Departnent of
Transportation (Departnment). The references in the brief are
to pages in the trial transcript ("T:_, line _"),
Armadi | 1 o' s appendix to this brief ("AA:__"), the Department’s
appendix (“DA:__ "), and the record ("R __"). Docunents in
Armadi | 1 0’ s appendi x are designated by both their appendi x
page nunber and record page nunber (“AA:__ /R __ "), except for
exhi bits, which bear both the appendi x page nunber and the
exhi bit nunmber (i.e. “Armadill o’ s Ex. __” or “Departnent’s Ex.
__") since the trial court directed that the court clerk

rel ease to the parties’ counsel their respective exhibits.
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STATEMENT OF THE CASE AND OF THE FACTS

The statenment of the case and of the facts requires the
following additions and clarifications. Before the taking,
Armadi | | o Square had one hundred forty parking spaces; after
the taking, without a cure, the property would have only
Si Xty-seven spaces, a |loss of seventy-three parking spaces.
AA: 14; T:784, lines 14-20. The Departnent and Armadillo
agreed that the taking would significantly damage the val ue of
the property. The Departnent's appraiser, Robert Gallion,
testified that the property would be worth only the val ue of
the raw | and, |ess the cost of denmolition, if no cure were
i mpl emrented. T:355, lines 8-10. Armadillo's appraiser, John
Hagan, testified that the severance danages in the event no
cure were inplenented would be $1, 396,000. T:942, line 7-
T:943, line 8. M. Gallion testified that it would be
unrealistic to believe that the property owner would not
i npl ement sone type of cure to |lessen the danmage to the
property caused by the condemation. T:355, |line 17-T: 356,
line 1.

Both the Departnent and Armadill o presented proposed

cures, representing theoretical neasures designed to | essen

t he damage that the renmni nder property woul d sustain. At

trial, the major issue concerned which of the proposed cures

that mitigated the severance dannges caused by the taking was




legally proper and practically feasible.

The Departnent’s cure involved reconfiguring Armadillo

Square’ s parking | ot. This required that the westernnost

par ki ng area be shifted approximtely nine feet to the east

towards the building running north-south on the property.

AA: 13; AA:15; T:264, line 14-T:265, line 1. In doing so, this

cure required that the property | ose approxinately nine feet

by one hundred eighty feet of area at the front of the

building (the building’s west side) that consisted of a

sidewal k with simulated brick pavers, planted areas,

irrigation system grassy area, and two wooden arbor

structures consisting of wood fences, posts, lattice work and

trellises, and | andscaping in the arbors (collectively, the

“Arbor Area”). AA: 12 (m ddle of photograph): AA:16 (dgraphic

depicts |ayout of Arbor Area): AA:21: AA:30: AA:31: T:549,

line 8-T:555, line 16. The Departnent’s cure provided for

ni nety-seven parking spaces. AA: 13.

Armadill o’'s cure involved renoving the north end of the

buil di ng runni ng north-south on the property, in part so that

the building did not abut the new roadway right-of-way. The

purpose was to alleviate the need for as nmany parki ng spaces

by reducing tenant space and to provide a sloped driveway and

buffer area between the building and the wi dened and rai sed

Giffin Road, additional parking where the building had been




renmpved, and a nmeans of circulating fromthe west parking area

to the east parking area. T:788, line 24-T:791, line 18;

T:809, lines 6-15; T:823, line 12-T:824, |ine 15. Armadill 0’ s

cure incorporated a sl oped driveway because the new roadway

had to be raised two to three and one half feet higher than

t he property. T:110, line 1-12; T:125, lines 9-17.

Armadill o’s cure |left the Arbor Area intact and provi ded

ni nety-nine parking spaces on the property. AA: 18. At the

time of trial, Armadill o had commenced i npl ementation of its

cure. T:1033, line 22-T:1034, line 19.

M. Gallion testified that danage to the renmni nder coul d

be cal cul ated by addi ng together the “cost to cure” to all ow

for the reconfiguration and constructi on of the parking areas

by i nplenenting the Departnent’s cure and the anmpunt of | oss

in the value of the property after inplenentation of the

Departnent’s cure. M. Gallion testified that the loss in

val ue, after the taking and assum ng inplenmentation of the

Departnent’s cure, was a “hundred percent” a result of the

|l oss of rental incone attributable to reduced parking spaces.

T:537, lines 1-16. He confirned that rental |l oss al one

accounted for his severance dannge anpunt by testifying that

if the rental incone stayed the sanme after inplenentation of

the Department’s cure, no severance damges woul d occur.

T:500, line 14-T:501, line 9. In response to a question as to




what percentage of his severance damage anpunt was

attributable to reduced parking, M. Gallion testified that

“the sol e consequence is reduced parking.” T:536, line 19-

T:537, line 16:

Q Am | correct then that the severance damages that
you have incorporated in your final opinion of
conpensation is as a result of a loss of rental inconme
because of reduced parking:; is that correct?

A: Yes, sir.

T:537, line 11-16.

After testifyving that the loss in value was one hundred

per cent because of the |oss of rental incone brought about by

reduced parking, he testified that the |oss of the Arbor Area

is conpensated by the reduction in rent. T: 544, |ine

19-T:546, |line 7; T:549, line 8-T:550, line 8. He testified

that he assigned no value to the Arbor Area and did not

provi de any conpensation to the property owner for the | oss of

the Arbor Area assum ng the Departnent’s cure were

i npl enent ed. He testified that the Arbor Area had “no added

val ue, no added utility” in regard to his reduced renta

eval uati on. T: 545, lines 5-17. He did not provide any

conpensation to Armadill o for the pavers., planted areas,

irrigation systens, and two arbor structures and | andscapi ng

within the arbors appropriated by the Departnent’s cure, or

for the fact that the property owner could use such areas in




anot her manner unassociated with the taking or for future

expansion, other than to the extent that the appropriation

would result in reduced rental incone. T: 544, line 19-T: 545,

line 17; T:547, lines 2-11;: T:548, lines 1-3.

In calculating Arnadill 0o's damages for Parcel 122. the

property taken by the Departnent on which part of the new

roadway was being contructed, M. Gallion testified that

Armadi |l o' s damrges woul d i ncl ude $32.900 for inprovenents

| ocated within Parcel 122. AA:19-Departnment's Ex. 12. These

i nprovenents consi sted of asphalt paving. | andscaping,

exterior lights and simlar itens. T:348, lines 11-19; T:508,

line 20-T:510, line 3. The $32.,900 anmpunt was limted solely

to those i nmprovenents within Parcel 122. T:502, line 17-

T:503, line 1; AA:19-Departnment’s Ex. 12.

Prior to M. Gallion leaving the stand., Arnadill o noved

to strike his testinony because he based his opinion on a

m sconception of law, which the trial court denied. T: 590,

line 19-T:596, line 5; T:596, lines 3-5. Armadil 1 o renewed

the notion to strike but the trial court again denied the

noti on. T:1166, line 24-T:1167, line 8; T:1175, lines 13-17.

M. Hagan., Arnadillo’'s appraiser., testified that

severance damages resulting from Armadill o’s cure were in the

amount of $493, 000. T:904, line 17-T:905, line 9. Y

Gallion testified that severance damages resulting fromthe




Departnment’s cure were in the anpbunt of $308, 400. T:424, |ine

13-T:425, |line 15. The jury's item zed verdi ct awarded

severance dannges in the anpbunt of $308, 400. R: 543. The

Order of Taking provided as proposed total conpensation to the

property owner damages in the amount of $866, 725. AA: 8. The

jury's verdict was in the total anpunt of $817.450. R: 543.

I n connection with the second issue in this appeal, the
Departnment’s engi neer confirmed that the Department’s cure
could not be built to tie the new roadway into the driveway
which was to be |ocated within Parcel 715, the tenporary
construction easenent. AA:6. The driveway and curb cuts in
the Department’s cure were nine feet further to the east than
the driveway and curb cuts to be constructed in accordance
with the Departnent’s plans within Parcel 122 to tie the new
roadway into the western driveway |ocation on Giffin Road.
AA: 12: AA:13; AA:18; T:111, line 20-T:112, line 16; T:933,
lines 8-18; T:934, lines 2-17; and T:109, lines 8-22. The
Departnment’s cure could not make use of the curb cuts,
sidewal k, gravity walls, and driveway onto Giffin Road
constructed as part of the road inprovenent project to “tie in
and harnoni ze the existing driveways” into the property. Id.
AA: 6; T:111, line 20-T:112, line 12. The trial court denied
Armadil 1l o’s nmotion to strike the portion of the Departnent’s

cure that required the construction of a new entranceway in a
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different location than where the tenporary construction
easenment, curb cuts, and driveway established by the
Departnent’s plans were located. T:1197, line 25-T:1198, line
13.

Finally, the district court references in its decision
"the decorative brick wall" in the Arbor Area. Armadillo
Partners, Inc. v. Departnment of Transportation, 780 So. 2d
234, 236 (Fla. 4" DCA 2001); DA:3. That reference is
apparently a typographical error since, although there were
decorative sinulated brick pavers (concrete sidewal ks pressed
with a brick design) in the Arbor Area, there was not a brick
wall. Gven the context, it is likely the reference should
have been to the decorative brick pavers.

SUMMARY OF ARGUMENT
| SSUE |

THE DI STRI CT COURT CORRECTLY APPLI ED CONTROLLI NG PRECEDENT

ESTABLI SHED | N BROMRD COUNTY V. PATEL, WLLIAMS V. DEPARTMENT
OF TRANSPORTATI ON, AND DEPARTMENT OF TRANSPORATI ON V. BYRD

The district court applied controlling Florida precedent

that a condemmor is required to provide conpensation for

property and i nprovenments appropriated assum ng the

condemor’s proposed cure to nitigate severance damages i s

i npl enent ed. The purpose of the Departnment’s cure was to

mtigate the acknowl edged and uncontested damage to the

renmai ni ng property that would otherwise result fromthe

7



t aki nq. The Department’s cure required the appropriation of

real property and i nprovenents to replace parking spaces | ost

as a result of the taken real property, w thout incorporating

any conpensation to the property owner for the |oss of that

property or for the loss of the future use of that property.

The Patel, WIllians, and Byrd decisions each addressed and

rejected the severance dannge net hodol ogy enpl oyed by the

Depart nent’s appraiser.

The Departnent’s appraiser testified that his danmges

were one hundred per cent attributable to the | oss of parking

spaces, and not to the loss of property and inprovenents

appropriated assun ng the Departnent’s cure was inpl enent ed.

Accordingly, his opinion was based on a m sconception of | aw

because he failed to provide conpensation for the |oss of the

real property and i nprovenents, the | oss of use of those

areas, and the | oss of the potential future use of those areas

for purposes unassociated with the taking. By failing to

provi de conpensation for those | osses as required by Florida

law, his opinion on the anbunt of severance danmages was

necessarily lower and as such was inproper as a matter of | aw.

| SSUE I |

THE DI STRI CT COURT CORRECTLY HELD THAT THE DEPARTMENT' S CURE
PLAN WAS | MPROPER ABSENT ADDI T1 ONAL PROOF

The Departnment’s proposed cure could not nmake use of the



driveway onto Giffin Road constructed as part of the road
i nprovenent project to tie in and harnoni ze the existing
driveways into the property at the |ocation of the tenporary
construction easenment. The district court merely confirmed
that such a cure is inpernmi ssible as a matter of | aw absent
proof that would ensure such inprovenents would be nodified to
all ow for the Departnment’s cure in the event that cure were
i npl emented. This Court has held that damages caused by a
condemation are controlled by the construction plans in
evi dence and a condemmor is bound by that evidence, despite
t he condemmor’s i nadequate proni ssory representations to the
contrary. Accordingly, the Departnent’s cure, to the extent
contrary to its own plans in evidence and wi thout additional
proof that would allow for its inplementation if the property
owner chose to do so, should not have been considered by the
jury.

ARGUMENT

| SSUE |
THE DI STRICT COURT HELD, | N ACCORDANCE W TH CONTROLLI NG
PRECEDENT, THAT THE DEPARTMENT' S APPRAI SER' S TESTI MONY WAS
| MPERM SSI BLY BASED ON REQUI RI NG THE ACQUI SI TI ON OF PROPERTY

OQUTSI DE THE AREA OF TAKI NG, W THOUT COVPENSATI NG THE PROPERTY
OMER FOR THAT APPROPRI ATI ON

A. Legal Background

Section 73.071(3)(b), Florida Statutes (1997), authorizes

awar ds of severance damages for the taking of |less than an



entire property. “The cost of effecting physical changes or
nodi fications in the prem ses necessitated by a taking are in
the nature of damages to the renmai nder or severance
damages....” LeSuer v. State Road Departnent, 231 So. 2d 265,
268 (Fla. 1st DCA 1970). “Severance danmages are a
constitutional elenent of conpensation in an em nent domain
proceeding....“ Blockbuster Video, Inc. v. Departnent of
Transportation, 714 So. 2d 1222, 1224 (Fla. 2d DCA 1998).
Severance damages nmay be reduced through a cure to the
property if the cost of the cure and any remai ning unmtigated
severance damages are part of the conpensation paid to the
property owner. Canney v. City of St. Petersburg, 466 So. 2d
1193, 1195 (Fla. 2d DCA 1985).

B. The Broward County v. Patel Decision

The Departnment's argunment has several conponents rel ated
to the decision in Broward County v. Patel, 641 So. 2d 40
(Fla. 1994), that cannot wi thstand scrutiny. All but the
concl udi ng paragraphs in the Patel decision focus on its
certified question concerning the availability of variances
and the effect of the sane on severance damges. Contrary to
the Departnment’s argunent, this Court did not abandon
precedent and adopt a new approach that elim nates a

constitutional elenent of conpensation and di sregards danages

10



resulting from property appropriated! assumng a cure is
i mpl enent ed.

In Patel, the condemmee owned property on which notels
wer e
| ocated. As in this case, the condemor proposed to mtigate
severance damages by reconstructing a parking area |ost as a
result of the taking on another area of the notel property.
This Court held that it was error to allow a jury to award
property owners nothing for the |ost property value and ot her
costs associated with converting other areas of their property
to replace |lost parking. Patel, 641 So. 2d at 44. The
district court observed in Patel v. Broward County, 613 So. 2d
582, 583 (Fla. 4'" DCA 1993), decision quashed on other
grounds, 641 So. 2d 40 (Fla. 1994), that “the governnent’s
experts failed to consider any |loss to the condemmees by
virtue of the appropriation of other areas of their property

for parking.” |In addressing that issue, this Court stated

! The verb “appropriate” is used in the sane manner as the noun
“appropriation” is used in Patel. 641 So. 2d at 44, n. 8.

The Patel decision refers to appropriation when it references
“converting other areas of their land to replace |ost parking
areas.” |d. at 44. \hen property is used or elimnated in a
cure, the property nmay be deened “appropriated” as part of
that cure. The theoretical appropriation of property is based
on an assunption that the cure has been inplenented, and the
ot herwi se greater anount of severance danmages thereby

di m ni shed, which is necessary to determ ne the property
owner’s conpensati on.

11



We do agree with [the condemmees] that any loss to them
by virtue of the appropriation of other areas of their
property to provide for parking should be taken into
account in determning fair market value on the day of
taking, along with associ ated reasonable costs. :
[I]t is obvious that the fact finder below . . . awarded
t he condemmees nothing for the | ost property value and
other costs associated with converting other areas of
their land to replace | ost parking and thereby reduce
severance damages. This also was error.

Broward County v. Patel, 641 So. 2d at 44, n. 8, and 44
(enmphasi s supplied).

This Court in Patel stated “we di sapprove the decisions
in WIlianms and Byrd solely to the extent they may be vi ewed
as inconsistent with this opinion.” Patel, 641 So. 2d at 45.
This Court disapproved the two deci sions because the district
court, in reliance on those decisions, had reversed the trial
court for allow ng evidence concerning the variances at issue
in the Patel case. See Patel, 641 So. 2d at 42.

I n Departnment of Transportation v. Murray, 670 So. 2d 977
(Fla. 1st DCA 1996), decision quashed on ot her grounds, 687 So.
2d 825 (Fla. 1997), a district court used the qualification
“di sapproved in part on other grounds” in discussing
Departnent of Transportation v. Byrd, 254 So. 2d 836 (Fla. 1st
DCA 1971), and WIllianms v. Departnent of Transportation, 579
So. 2d 226 (Fla. 1st DCA 1991), vis-a-vis Patel. In doing so,
the district court cited the two decisions for the sane reason

cited by the district court in this case. |In addressing the

12



Murray district court decision, this Court could have
corrected the district court, if it had msinterpreted Patel,

and this Court did not do so.

Furthernmore, the Patel decision did not overrule Byrd, as

t he Departnment contends. Under the Departnment's theory, the

condemor in Byrd nmerely would need to provide evidence that
t he appropriation of the shuffleboard court at issue in Byrd
had been consi dered as having no effect on either the before
value or the after value to pass the Patel standard. The
Pat el deci sion cannot be read to support that analysis. The
district court in this appeal did not "resurrect"” Byrd as the
Departnent argues; it nerely applied valid precedent. For the
propositions cited by the district court in this case, Byrd
and WIllianms in conjunction with Patel denonstrate that M.
Gallion’s testinony is based on a m sconception of |aw.

The Patel decision relates primarily to the manner in
whi ch severance damages may be | essened by potential future
actions such as rezonings and variances. The Patel decision
does not address, in the context the Department argues,
physi cal changes to property appropriated by a cure except to
confirmthat condemnees are entitled to damages for | ost

property value and other costs resulting froma cure. Patel

641 So. 2d at 44.

13



I n support of its argunment, the Departnment cites to the
Pat el decision where this Court stated that the probability
that | ost value can be restored to the property by contingent
future actions is relevant only as to its inpact on the
property’s fair market value at the tine of taking. Patel,
641 So. 2d at 44. This Court nmade that statement in
addressing how fair market value is determ ned when
considering the probability of rezoning or variance, a process

that this Court identified as “the only issue in this phase of

the proceedings.” Patel, 641 So. 2d at 43 (enphasis

supplied). The Departnment also m sconstrues the Patel
decision in confusing a discussion of contingent future
action, such as a variance, with cost to cure. That section
of the Patel decision again refers to an evaluation of future
contingencies, and not to elimnating cost to cure as part of
a property owner’s damages. 641 So. 2d at 43.

The Patel decision actually holds that if the finder of
fact determ nes a reasonable probability exists that future
contingencies, such as a variance, wll occur, “the finder
t hen nmust separately determ ne the actual fair nmarket val ue of

the property on the day it was taken, together with severance

damages and ot her costs.” 641 So. 2d at 43 (enphasis

supplied). Severance damages and ot her costs would include

14



preci sely the conpensation that M. Gallion failed to include
in his testinmony. The anmobunt M. Gallion failed to include in
hi s opinion was not the cost of the Departnment’s cure but

rat her conpensation for property and inprovenents that would
be appropriated as part of that cure.

The Patel decision did not hold that a property owner
shoul d not be conpensated for property appropriated assum ng a
cure is inmplenented, the specific issue addressed by the
district court in this case. To the contrary, the Court in
Patel held that it was error if the condemor’s evidence did
not provide such conpensati on:

[I]t is obvious that the fact finder below . . . awarded

t he condemmees nothing for the | ost property val ue and

ot her costs associated with converting other areas of

their land to replace |ost parking and thereby reduce

severance damages. This also was error.
ld. at 44. The |ost property value and other costs in this
case include the |l oss of the Arbor Area and inprovenments. The
Pat el deci sion supports the decision by the district court
below in holding that a failure to provide conpensation for
property appropriated by a cure is inmproper.

C. The Wllians v. Departnent of Transportation Decision

The district court's decision is also based on WIlians
v. Departnent of Transportation, 579 So. 2d 226 (Fla. 1t DCA

1991), disapproved in part on other grounds, Broward County v.

15



Patel, 641 So. 2d 40 (Fla. 1994), which also rejected the
Departnent’s apprai sal nethodology. In WIlianms, the property
owner used the area of the taking for enployees’ and
customers’ parking. In that case, the condemor’s appraiser
testified that the [ ost parking could be replaced by
constructing a new parking lot on the rear of the property.

As in the Armadill o condemation, the condemnor’s appraiser
testified concerning the cost of constructing a new parking
area. Specifically, the WIllians appraiser testified that the
construction cost of a new rear parking | ot would be $24, 000
and added that anmount to the property owner’s proposed
conpensati on.

The W I Ilianms appraiser, however, went further than M.
Gallion. Since the proposed rear parking area required 8,000
square feet of the property renmainder, the WIIlianms appraiser
apprai sed the 8,000 square feet and determ ned that the
property owner was entitled to additional conpensation of
$48, 000, based on a valuation of $6.00 per square foot. The
W I Ilianms appraiser then opined that conpensation to the
property owner of the total of $24,000 and $48, 000 would fully
conpensate the property owner and no severance damages woul d
result because all damages and effects to the remai nder would

be cured by the $72,000 in conpensation.
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M. Gallion, however, did not opine as to any
conpensation to the property owner for the approxi mately one
t housand six hundred twenty square foot Arbor Area and
i nprovenents that were to be appropriated by the Departnment’s
cure other than to the extent that the property owner woul d
receive less rent if the cure was inplenmented. T:547, lines
4-11; T:550, lines 2-8. In doing so, however, he opined that
his rent reduction calculation was a “hundred percent” as a
result of the reduction in parking. T:536, line 19-537, |ine
10.

The Departnent’s appraiser in Wllians and M. Gallion

both failed to consider the effect of appropriating another
part of the property for a new parking area and, in the
Armadi | | o condemnati on, of destroying inmprovenents constructed
on that property and changing the use to which it could be put

t hereafter. In WIllianms, the district court stated:

[ The Departnent’s appraiser’s] opinion ignores the fact
that the new parking area would not provide as nuch space
for parking as WIllians had before the taking, ignores
the fact that the new parking area would intrude into
WIllianms’s service area, ignores the inpact that rear

par ki ng for custoners nm ght have on the value of the
property as a business site, and ignores the fact that

t he new parking area would prevent further expansion of
the business on that site [note omtted]. All of these
items were appropriate for consideration as severance
danmages under the Byrd decision and shoul d have been
considered in the fornulation of [the appraiser’s]
opinion. \Were the testinony of an appraiser is based on
a m sconception of the law resulting in a |lower valuation
of damages than if he had correctly applied the |aw, such
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testinony should be excluded. [citations omtted].
WIlliams, 579 So. 2d at 229 (enphasis supplied).

Simlarly, M. Gllion failed to provide any conpensation
for the loss of |andscaping and a waiting area for restaurant
tenants, the effect of the |loss of the Arbor Area on the use
and desirability of restaurant operations at the center, the
| oss of inprovenents within the Arbor Area, the |oss of
aesthetics, the loss of other uses that the property owner
coul d have made of the area, the |l oss of the property owner’s
ability to reconfigure its parking lot in the future for a
reason not associated with a condemmation or to expand its
building to the west, and otherwi se failed to conpensate the
property owner for the appropriation of the area required by
the Departnment’s cure. See also Departnment of Transportation
v. Murray, 670 So. 2d 977 (Fla. 1st DCA 1996), decision quashed
on ot her grounds, 687 So. 2d 825 (Fla. 1997)(part of cure
i nadm ssible as matter of |aw and properly excluded because
Wi t ness ignored reduction in value of property with smaller
parking area or snmller area avail able for expansion).

M. Gallion testified that he considered the
appropriation of the Arbor Area, that the Arbor Area had no
additional utility and no use, and thus did not inpact upon
his determ nation of lost rental (T:545, line 24-T:546, |ine
7); that he incorporated consideration of the [ oss of the
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Arbor Area in calculating |ost rental, although the |oss had
no effect on that consideration (T:555, |ine 22-T:546, |ine
15); that the Arbor Area was nerely “concrete sidewal k” and
“extra pavenent that has no use” (T:545, lines 1, 10) and that
had “no added val ue, no added utility” because the | oss was
nmerely “seven [sic] feet |less of concrete” (T:545, |lines 14-
15, 18-23). He testified that the loss of the Arbor Area “is
conpensated by the reduction in rent” and the only manner in
whi ch he factored the appropriation of the Arbor Area into his
opi nion of conpensation was through the reduction in rent that
the property would command if the Department’s cure were
i npl emented (T:545, lines 3-4; T:545, line 19-T:547, line 11).
Yet, earlier he testified that a “hundred percent” of his
rent reduction cal cul ati on was because of the | oss of parking
assum ng i nplenmentation of the Department’s proposed cure.

T:536, line 19-T:537, line 16. | f one hundred percent of his

compensation was as a result of a |loss of parking, then by

virtue of mathematics alone, zero percent of M. Gllion’s

compensation is attributable to the |oss of the Arbor Area

real property and inprovenents.

He also testified that if the rental income remained the
sanme after the Department’s cure were inplenmented, no
severance damages would result. T:500, line 14-T:501, line 9.

Thus, he enployed the sanme net hodol ogy as that rejected in the
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Byrd decision. He testified that no severance danages woul d

result, despite the appropriation of the Arbor Area, if the

rental income would remain the sane after inplenentation of
the Departnment’s cure. In Byrd the Departnent’s appraiser
testified that the property owner suffered no severance
danages since the cure provided that the | ost parking spaces
were to be replaced on another portion of the property. Such
a net hodol ogy is based on a m sconception of the law. Byrd at
837.

The Departnent’s position requires a departure from
thirty-one years of established precedent concerning severance
damage conpensation in em nent domain proceedi ngs. M.
Gallion failed to recogni ze the significance of the
appropriation of the Arbor Area. Although the Depart nent
argues that conpensation was provided as part of the rental
reduction, M. Gllion's testinmony confirnms that the
Departnent failed to provide any conpensation for the Arbor
Area real property and inprovenents or for the |l oss of the
aesthetics or functional use that it provided.

D. The Departnment of Transportation v. Byrd Decision

| n Departnent of Transportation v. Byrd, 254 So. 2d 836
(Fla. 1st DCA 1971), disapproved in part on other grounds,

Broward County v. Patel, 641 So. 2d 40 (Fla. 1994), the

20



Depart nent sought to prove that a notel owner had not suffered
severance damages to the remmining property because the
par ki ng spaces lost in the taking could be replaced in an area
where a shuffl eboard court was |ocated. Byrd, 254 So. 2d at
836. The trial court properly excluded the testinony because
it was based on a m sconception of the |aw concerning
severance damages. 1d. at 837.

The district court stated:

The expert’s opinion ignores the reality of the m ssing

shuffl eboard court or if the same were to be rebuilt on

yet anot her portion of appellees’ property, the expert
ignores the reduction in value of a notel with smaller
grounds for its guests to enjoy or perhaps |esser areas
for expansion.

Byrd, 254 So. 2d at 836-837.

In Byrd, the district court stated that “[i]n essence,
the State contends that the val ue of appellees’ remining | and
is not dimnished by the taking.” Id. at 836. Simlarly, M.
Gallion testified that although the remaining | and was danmaged
because of reduced rent caused by | ess parking at the shopping
center, the loss of the Arbor Area and the inprovenents within
that area did not dimnish the value of the property in any
way. Citing LeSuer v. State Road Departnent, 231 So. 2d 265,
268 (Fla. 1st DCA 1970), the Byrd court stated that the cost of

maki ng physical changes to the property necessitated by a
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t aki ng constitutes severance damages. Byrd, at 837. In both
Byrd and this case, the Departnment wi shed to mtigate damges
by proposing a cure that would involve the destruction of

i nprovenents on the renmmi nder property. The cost of such
changes constitutes severance damages and nust be awarded to
the property owner as a constitutional elenent of the property
owner’s conpensati on.

E. The Departnment’s Before and After Argunent

The Departnent al so asserts that the district court
decision conflicts with the Patel decision because the
district court replaced a “before and after” severance danamges
analysis with a “cost-to-cure” analysis. The Patel decision
did not overrule the decision in Mil key v. Departnment of
Transportation, 448 So. 2d 1062, 1065 (Fla. 2d DCA 1984), and,
thus, no error may be clainmed for the district court's
reliance on that decision in referencing the general rule for
cal cul ati ng severance danages as the "before and after” rule.

The deci sion the Departnment cites concerning this rule,
Canney v. City of St. Petersburg, 466 So. 2d 1193 (Fla. 2d DCA
1985), al so supports the exception to the "before and after”
rule. The Canney decision states that the "cost to cure rule”
is an exception that may apply "in cases where the injury to

the remai nder can be 'cured' at a cost which is |l ess than the
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severance damage." |d. at 1195. The Departnment m sinterprets
both the Patel decision and the district court decision under
review. In addressing severance damages, the district court
stated that “[s]everance damages, as a general rule, ‘are the
difference between the value of the property before and after
the taking’”. Armadillo, 780 So. 2d at 235 (citing Canney V.
City of St. Petersburg, 466 So. 2d 1193, 1195 (Fla. 2d DCA
1985)); DA:2. The district court then stated that this
general rule “my be replaced by a cost-to-cure approach where
the cost is |less than the decreased value of the remainder.”
Armadi | 1 o, 780 So. 2d at 235; DA: 2; Mil key v. Departnent of
Transportation, 448 So. 2d 1062 (Fla. 2d DCA 1984). The
foregoing is established | aw and does not depart from
precedent or conflict with the Patel decision. See Department
of Transportation v. Frenchman, Inc., 476 So. 2d 224, 227
(Fla. 4th DCA 1985), review dism ssed, 495 So. 2d 750 (Fl a.
1986) (“We think this is a correct statenent of the law of this
state as in the majority of American jurisdictions.”)

In addition, the alleged “substitution” of a before and
after analysis with a cost-to-cure analysis is not the basis
of the district court decision. The district court addressed
t hese anal yses in describing M. Gallion s testinony and his

use of the before and after and cost-to-cure anal yses.

23



Armadi |l 1l o, 780 So. 2d at 235; DA: 2. The district court

faul ted the appraiser not for his use of a particular analysis
but because “no provision in his valuation was made for the

| oss of the Arbor Area”. Armadi |l o, 780 So. 2d at 236; DA: 3.

F. The Departnment’s Cost to Cure Argunent

The Departnment argues that Patel held that the cost of a
cure, whether or not it included danages resulting fromthe
cure such as conpensation for the property and inprovenents
appropriated in the Departnment’s cure in this case, is not a
separate item of damage. Petitioner’s Initial Brief, page 21.
The Departnment never raised this issue before and thus has
wai ved the ability to pursue the issue.

The Departnment cites two decisions that support the award
of cost to cure damages, does not argue they have been
overruled by Patel, but then argues that Patel held that cost
to cure damages shoul d not be considered as a separate item of
danmage. Canney v. City of St. Petersburg, 466 So. 2d 1193,
1195 (Fla. 2d DCA 1985); LeSuer v. State Road Departnent, 231
So. 2d 265, 268 (Fla. 1st DCA 1970). Again, the Departnent
m sconstrues this Court’s statenments in Patel. This Court did
not overrul e Canney or LeSuer or elimnate cost to cure
damages. In Patel, “costs associated with converting other

areas of their land to replace |ost parking” is synonynous
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with cost to cure danages. Patel, at 44.

At trial the Departnment agreed to a verdict formin which
the cost to cure is item zed as a separate item of damage.
R 541-546. Both parties' appraiser w tnesses assigned
specific anounts to their respective cure’s “cost to cure”
danmages, w thout objection. T:905, lines 3-9; T:348, lines
23-24; AA:19-Departnent's Ex. 12. Thus, the Departnent’s
position that the cost of a proposed cure should not be
considered as a separate item of damage contradicts the
met hodol ogy enpl oyed by its own witness. T:348, |ines 23-24,
The Departnment’s argunment that the cost to cure
represents an award for a theoretical cure that may never be
i npl ement ed and t hus should not be paid to a property owner is
al so contradicted by its proof at trial. The Departnent
presented proof that their “cost to cure”, i.e. the cost of
t he Departnent’s cure, was $102, 800 ($69, 900 + $32, 900).
AA: 19- Department Ex. 12. Besi de the anmobunt of damages for
Parcel s 122 and 715, the Departnment requested that the jury
award their cure anmpunt, $102,800, together with $308,400 in
severance damages unm tigated by the cure that the Departnent
argued the property would sustain assum ng the Departnent’s
cure were inplemented. AA:19-Departnent Ex. 12; R 541-546
(The record denonstrates that the title "“Severance damge to

remai ni ng property” on the verdict formrefers to unmtigated
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severance danmages incurred despite inplenentation of a cure.).
M. Gallion confirmed that the Departnment’s cure was nmeant to
mtigate the nore extrene danages the property would suffer in
t he absence of a cure. T:356, line 6-T:357, line 16. Thus,

t he damages proffered by the Departnment assumed both the

i mpl emrentation of the Departnment’s cure and the appropriation
of the Arbor Area, but did not include conpensation for that
appropriation.

The Departnent’s position apparently is that both
parties' appraisers testified based on a m sconception of the
| aw yet seeks validation of the resulting judgnent. Even
assum ng arguendo that the Departnment’s position is sonmehow
correct, the Departnent cannot take one position at trial,
such as request that a jury award a certain amount for cost to
cure damages, yet seek an appellate court’s bl essing on the
resulting judgnment derived fromtestinony that it asserts was
based on a m sconception of law. A party inviting error is
deenmed to have waived the right to challenge the correctness
of the action below, and simlarly the Departnent shoul d be
barred from chall enging the district court’s decision. See
Bould v. Touchette, 349 So. 2d 1181, 1186 (Fla. 1977)(party
cannot conpl ain on appeal of adoption of rule of damages in
accordance with theory upon which party tried case, even if it

was the wwong rule). At best, the Departnent’s position on
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this point is incongruous with its argument that the judgnent
in this case, that resulted from what the Departnment now
argues were inproper nethodol ogi es and damages, shoul d be

all owed to stand.

G. Summary of Precedent and the Departnent’s Methodol ogy

The net hodol ogy enpl oyed by M. Gallion in this action is
contrary to established precedent. The Departnent’s position,
contrary to the holdings in the Patel, Byrd, WIIlians, and
Murray decisions, is that a condemmor need not provide
conpensation for real property or inprovenents appropriated in
a cure, the purpose of which is to mnimze danages that would
ot herwi se occur to remmi nder property. Taking the
Departnent’s net hodol ogy one step further, a property owner
woul d not be entitled to any conpensation for the taking of
| and required for a roadway project if the property owner
woul d receive the sanme rent or the sane sales price after a
taki ng as before the taking. For exanple, assune that a
property owner has $100, 000 of inprovenents consisting of
| andscaping, an irrigation system and simlar inprovenents
within an area being condemmed and taken by the Departnent for
a road wi dening project. Using the Departnent’'s nmethodol ogy,
if the Departnment can present evidence that the before and
after value of the property remains the sanme, even though the

property owner will sustain the |oss of these inmprovenents,

27



the property owner is not entitled to any conpensation. Based
on the Departnent’'s nethodol ogy, even though the property
owner sustains the |oss of these inprovenents and receives no
conpensation for that |oss, the property owner has received
constitutionally adequate full conpensati on.

The nethodology is contrary to the Florida Constitution
and the central policy of em nent domain law in Florida that
“owners of property taken by a governnental entity nust
receive full and fair conpensation.” Broward County v. Patel,
641 So. 2d 40, 42 (Fla. 1994) (citing Article X, 8 6, Florida
Constitution). The constitutional provision that “no private
property shall be taken except for a public purpose and with
full conmpensation therefor paid each owner....” applies
equally to real and personal property. In re Forfeiture of
1976 Kenworth Tractor Trailer Truck, 576 So. 2d 261, 263 (Fla.
1990) .

The follow ng anal ysis denonstrates that the Departnment’s
argunment in support of M. Gallion’s nethodol ogy is w thout
nmerit. The Departnent argues that the | oss of real property
and i nprovenents that the property owner would sustain via the
i npl enmentati on of the Departnent’s cure is conpensated by M.
Gallion”s nethodol ogy. Hi s methodol ogy i ncorporated a
di m ni shed fair market value solely as a result of a loss in

rental income assuming the cure is inmplenented. The area the
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Depart nent proposed to appropriate as part of its cure
contained real property and inprovenents, including one
t housand six hundred twenty square feet of land, an irrigation
system | andscapi ng, and arbor structures. According to the
Departnent’s argunent, assunmi ng the Departnment’s cure is
i npl emented the fair market value of the appropriated real
property and site inmprovenents has no bearing on the
property’s owner’s conpensati on.

The follow ng exanpl es denponstrate the Departnment’s
met hodol ogy and damages in this case but assune, arguendo,
different fair market values for the appropriated property.
| f the appropriated real and personal property and
i mprovenents have a fair market val ue of $10, 000, the property
owner’s danmmges are $308, 400, which is equivalent to the
alleged loss in rental brought about solely as a result of
| oss of parking. |If the appropriated real property and
i mprovenents have a fair market val ue of $100, 000, the
property owner’s damages remain $308, 400, the alleged loss in
rental income. |If the appropriated real and personal property
and i nprovenents have a fair market val ue of $500, 000, the
property owner’s damages are still $308,400. Thus, whether
the property owner’s fair market val ue damages are $318, 400,
$408, 400, or $808, 400, under the Departnent’s nethodol ogy the

danmages remain $308, 400.
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Under the Departnent’s nethodol ogy, if the property
appropriated for the Departnment’s cure has a fair market val ue
of $50, 000, or includes an irrigation systemrecently
installed for $100, 000, a garden area containing |andscaping
val ued at $15, 000, an ornanmental wall and fountain val ued at
$50, 000, or a shuffleboard court valued at $5, 000, the
appropriation of the fair market value of such real property
and i nprovenents would not be a part of the property owner’s
conpensation because the property owner’s conpensati on
consists solely of a loss in rental income. The argunment does
not withstand anal ysis.

H. M. Gallion’s Testinopbny Should Have Been Excl uded

The Departnment contends that the district court decision
erred in treating M. Gallion's testinony as based on a
nm sconception of the law that precluded its adm ssion and, as
such, is in conflict with State Road Departnment v. Fal con,
I nc., 157 So. 2d 563 (Fla. 2d DCA 1963), and Rochelle v. State
Road Departnent, 196 So. 2d 477 (Fla. 2d DCA 1967). The
Fal con decision holds that an appraiser’s failure to consider
one transaction in arriving at a value opinion goes to wei ght
as opposed to adm ssibility. The Rochelle decision holds that
an appraiser’s testinony should not be excluded because of the
met hodol ogy enpl oyed unl ess the nethodol ogy is i nadequate or
i npr oper.
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The district court found that M. Gallion failed to
provi de conpensation to the property owner for the
appropriation of property required by the Department’s cure.
Accordi ngly, the Fal con decision is not anal ogous. The case
under review is not one in which the appraiser did not
consider a particular transaction in reaching his opinion on
severance damages. Instead, M. Gallion failed to provide any
conpensation for the property appropriated by the Departnment’s
cure, as has been found inproper in Patel. 641 So. 2d at 44
(awar di ng condemmees not hing for | ost property val ue
associated with converting other property to replace | ost
par ki ng was error).

The jury in this case awarded $308,400 in severance
danages, the anount supported by M. Gllion’s testinony. R
543. The jury's item zed verdict denonstrates that these
danages were based on his testinony, even though it was the
product of a m sconception of the |aw and woul d have been a
greater amount if he had correctly applied the | aw and
provi ded conpensation for the Departnent’s cure’s
appropriation of the Arbor Area.

A failure to provide conpensation for property
appropriated in a cure is a msconception of the |aw that
requires a court to exclude that testinmny. WIllianms v.

Department of Transportation, 579 So. 2d 226, 229 (Fla. 1st DCA
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1991) (“Where the testinony of an appraiser is based on a

m sconception of the law resulting in a | ower valuation of
danmages than if he had correctly applied the [aw, such
testimony should be excluded.”); Departnment of Transportation

v. Byrd, 254 So. 2d 836, 837 (Fla. 1st DCA 1971)(“Where the
testimony of an appraiser is based on a m sconception of the

| aw, the testinmony should be excluded.”). See al so Depart nment
of Transportation v. Murray, 670 So. 2d 977, 979 (Fla. 1st DCA
1996), decision quashed on other grounds, 687 So. 2d 825 (Fla.
1997) (testinony inadm ssible as matter of |aw and properly
excl uded because Departnment’s w tness ignored reduction in

val ue of property resulting from Departnent’s cure). The
district court correctly held that M. Gallion’s testinony
shoul d have been excluded as a matter of | aw because it was
based on a m sconception of law. Armadillo, 780 So. 2d at
236; DA: 3.

The district court decision is consistent with the
Rochel | e deci si on because the Rochell e decision also holds
that exclusion is appropriate if the nethodology is inproper.
As shown, M. Gallion’ s testinony was inmproper since it was
based on a nmisconception of the |aw.

| SSUE | |

THE DI STRI CT COURT HELD THAT THE DEPARTMENT' S CURE FAI LED
TO COWLY WTH ITS OAN PLANS AND, W THOUT ADDI TI ONAL
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PROOF, WAS | MPROPER AS A MATTER OF LAW

The Departnment’s proof, including testinmony by its own
engi neer, confirmed that the Departnent’s cure could not be
built to tie into the driveway |located within Parcel 715, the
area designated in the Order of Taking as the tenporary
construction easenment. AA:6. The driveway and curb cuts in
the Departnment’s cure were nine feet further to the east than
the driveway and curb cuts provided for in the Departnent’s
pl ans and that were to be constructed within Parcel 122 to tie
the new roadway into the western driveway |ocation on Giffin
Road. Conpare AA:12 (location of curb cuts, sidewalk,
driveway and tenporary construction easenent (Parcel 715) in
accordance with the Departnment’s plans and specifications)
with AA: 13 (location of proposed curb cuts, sidewal k, and
driveway in Departnment’s cure) and AA: 18 (location of curb
cuts, sidewal k, driveway, gravity walls and tenporary
construction easenent in accordance with the Departnent’s
pl ans and specifications shown in context of Armadillo’s
cure); T:111, line 20-T:112, line 16; T:933, lines 8-18; and
T:934, lines 2-17; T:109, lines 8-22 (manner in which planned
i nprovenents will be constructed on Parcel 122). (The
Departnent’s plans were adnmitted into evidence as Department’s
Exhibit 2, however, the exhibit is too volum nous to include

in the appendix to this brief and the salient points
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concerning the construction and |ocation of the referenced
i nprovenents are shown on the referenced exhibits, i.e.
AA:18). In addition, constructing the westernnost driveway on
Giffin Road at its existing |ocation required that the
tenporary construction easenment be increased fifteen feet to
the east, west, and south to account for the sloped driveway
associated with the increased roadway height on Giffin Road.
T: 934, lines 2-12.

As seen in conparing the referenced exhibits which show
the |l ocation of the Departnment’s planned construction and
i nprovenents and the Departnment’s cure, the Departnent’s cure
i nvol ved placing a sloped driveway on Armadill 0o’ s property
nine feet to the east of the location of Parcel 715 that could
not make use of the curb cuts, sidewal k, gravity walls, and
driveway onto Giffin Road constructed as part of the road
i nprovenent project whose purpose was to “tie in and harnonize
the existing driveways” to the Armadill o property at Parcel
715. AA:6; AA:12; AA:13; AA:18; T:111, line 20-T:112, line
12. The Departnment’s cure’s driveways could not be
constructed within Parcel 715, wthout the use of additional
property on Armadill o’ s property, and unless the curb cuts,
retaining wall, sidewal ks, and related i nprovenents shown on
the plans were relocated outside the tenporary construction

easenment. The district court correctly held that such a cure
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is inmpermssible as a matter of |aw and should not have been
subm tted to or considered by the jury.

At trial, the Departnent attenpted to resolve the
conflict between its plans and specifications and its cure
t hrough the testinony of its engi neer, Douglas Green. The
Departnent authorized M. Green, via resolution, to bind the
Departnment “on those issues regardi ng design and construction
of the Project.” AA:32. M. Geen s testinony, however, fell
short of providing the proof necessary to overconme the
di fferences between the Departnent’s cure and the Departnment’s
pl ans and specifications. M. Geen testified that the
driveway entrances and rel ated i nprovenents to be constructed
at the location of Parcel 715, the tenporary construction
easenment, would be constructed as shown in the Departnent’s
plans. T: 109, lines 8-22; T:111, line 20-T:112, line 1. M.
Green did not testify, however, that the Departnent would
undertake the necessary construction inprovenents, including
renovi ng and reconstructing curb cuts, sidewal k, and gravity
walls, to allow for a connection fromGiffin Road into the
Armadi | | o property outside of Parcel 715 that woul d be
required if the owner inplenented the Departnment’s proposed
cure. M. Geen did not specifically testify that the
Depart ment woul d construct the driveways and associ at ed

i mprovenents depicted in the cure, nove the associ ated
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i nprovenents being constructed as part of the roadway project
to allow for the Departnment’s cure plan to be inplenmented if
t he owner chose to do so, or conpensate the owner a specific
amobunt of damages for the additional property required to
construct the Departnent’s cure. T:114-T:120.

In response to a question as to whether the Depart nment
woul d allow the owner to “utilize the driveways” shown in the
Departnent’s cure, he testified “[t]hat would be granted by
the Departnment”. T: 119, line 24-T:120, line 5. That
testinony does not represent proof that the Departnment woul d
construct the driveways depicted on the cure or nove the
associ ated i nprovenents being constructed as part of the
roadway project if the owner chose to proceed with the cure,
as the Departnent argues. |In addition, the Departnment’s
aut hori zati on was not broad enough in scope to permt M.
Green to make any representations concerning providing
conpensation to Armadillo for use of other property or
expandi ng the size of the tenporary constructi on easenent.
T:114, lines 3-17; AA: 32.

This Court addressed a situation in which a condemor
sought to provide simlar limted prom ssory representations
concerning future contingencies and rejected such an approach.

| n Bel vedere Devel opnent Corp. v. Departnment of

Transportation, 476 So. 2d 649 (Fla. 1985), the property owner
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obj ected to the Department’s representations concerning future
events. |In addressing that issue, this Court stated as
fol | ows:

The second point raised . . . is whether the state
shoul d have been permtted at trial to make certain
prom ssory representations that they would or would
not do certain things in the future which were not
in the pleadings or construction plans offered in
evidence. The [property owners] assert that the
danmages caused by a project as contenplated by the
construction plans in existence on the date of

val uation and the pl eadings govern the evidence of
val uation and that the representations of a purely
prom ssory or specul ative nature should not affect
either the character or the extent of the damages

t he condemmor nust pay as full conpensation. W
agree. \When evidence in the formof plans and
specifications is properly admtted for the purpose
of providing a declaration of the manner in which

t he condemmed property will be utilized the
Department should be bound by this evidence.

Bel vedere, 476 So. 2d at 653.

The decisions cited in the Bel vedere deci si on, Departnent
of Transportation v. Decker, 408 So. 2d 1056 (Fla. 2" DCA
1982), and Central and Southern Fla. Flood Control District v.
We River Farms, Inc., 297 So. 2d 323 (Fla. 4" DCA 1974), also
denonstrate that such a cure is inproper. |In Decker, a

tenporary construction easenent was at issue and one of the
Departnent’s witnesses sought to testify concerning activities
associated with that easenent. In We River Farms, no plans

had been filed prior to trial. The reviewing courts in both
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deci sions held that once plans were entered into evidence, the
pl ans were controlling. Specifically, when plans and
specifications are in evidence “the condemmor is bound thereby
and the issues as to damages to the remminder are franed
therein.” We River Farnms, 297 So. 2d at 327. See al so
Trailer Ranch, Inc. v. City of Ponmpano Beach, 500 So. 2d 503,
505 (Fla. 1986) (approving statenment of applicable |egal
principles in We River Farns).

The Departnment’s proof denonstrated that it would not be
possi ble to construct the Departnment’s cure utilizing the curb
cuts, sidewal k, gravity walls and driveway to be constructed
in accordance with the Departnent’s plans adjacent to the
driveway entrance at the |ocation of Parcel 715, the tenporary
constructi on easenent, but required the use of additional
property nine feet to the east. The Departnment also did not
provi de evidence that the Departnment woul d undertake the
necessary changes to the referenced inprovenents in the event
the owner chose to inplenment the Departnment’s cure.
Accordingly, the Departnment’s cure was inproper as a matter of
| aw and the district court decision was correct.

The Departnment argues, in part based on the Patel
decision, that the district court decision will require the
Departnment to change its construction plans to inplenment
partially a cure before the cure plan may even be adm tted
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into evidence. This statenment is inaccurate. The Court in
Pat el never mentioned, |et alone discussed, construction
pl ans. Nevertheless, the district court decision does not
require the Departnent to change its construction plans as a
prerequisite to introducing a cure involving driveway
| ocations that differ fromthose | ocati ons shown in the
Departnment’s constructi on pl ans.

| nstead, the district court decision requires either that
the Departnment’s cure is consistent with its construction
pl ans or, assumng the cure is to be inplenented, that the
evi dence show “a reasonabl e probability that the plan's
changes [i.e. the change in driveway |ocations and novenent of
associ ated i nprovenents] are feasible, neet all necessary
statutes, ordinances, codes, and regul ations, and that the
Departnment intends to construct the driveways at those
| ocations.” Armadillo, 780 So. 2d at 237; DA:3 (bracketed
| anguage supplied). The Departnment would only need to
denonstrate it intends to construct the changes in the event
the cure was inplenmented, not that it intends to construct the
dri veways at these | ocations regardl ess of whether the cure is
i mpl enent ed.

The district court’s decision does not require the
Departnment to construct the changes or nodify its plans on the

possibility that the cure may be inplenmented. The deci sion
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does require proof that if the property owner | ater proceeds
with the cure, the Departnment will undertake the necessary
changes. As the district court noted and as the Departnent
argued, the Departnent’s cure evidence “was only offered to

show a potential cure, which does not have to be part of the

plans . . . .” 1d. (enphasis supplied). The district court

deci sion sinply provides that the Departnment cannot propose a
cure, a conponent of which, i.e. the construction of driveway
entrances and novenent of associated inprovenents, has been
provided for neither as part of the evidence related to the
cure nor as part of the construction plans thensel ves.

I n addition, the Departnment argues that the district
court erred because Armadillo failed to preserve its
obj ections to the Departnent’s cure’s driveway |ocations. At
the conclusion of M. Gllion’s testinony, however, in
addition to the other grounds stated to strike M. Gallion’s
testinmony, Armadillo noved to strike both M. Gallion’s and
M. Tinter’s testinmony because of the Departnent’s cure’s
driveway |ocations. T:591, line 22-T:592, line 3; 594, lines
6-12. Later, during testinmony by Armadill o’ s engi neer,
Armadi |l o noved to strike “all of [the Departnent’s]
W tnesses’ testinony” as it related to driveway | ocations that
were outside the tenporary construction easenents. T: 806,

lines 11-23. At that tinme, the trial court denied the notion
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and directed Armadill 0o’s counsel to “raise it again later.”
T: 808, lines 4-6.

Accordingly, after presenting a witten notion with
authorities to the trial court, Armadill o’ s counsel again
nmoved to strike the Departnment’s cure plan, which the trial
court denied. T: 1136, line 7-T:1137, line 18. The issue
concerning the variance with the construction plans is not
barred from appell ate review since the objections and rel ated
notions, although admttedly not specifically contenporaneous,
wer e nonet hel ess sufficient to apprise the trial judge of the
all eged error and to preserve the issue for an intelligent
review of the issue. See Jackson v. State, 451 So. 2d 458,
461 (Fla. 1984).

The district court decision nerely enforces existing
Fl ori da precedent. As before under Florida |aw, the
Departnent nust either ensure that its cure is consistent with
its construction plans or, if not, ensure that it introduces
adequate evidentiary substantiation that any other required

i nprovenents will be nmade assum ng the cure is inplenented.

CONCLUSI ON

The decision of the Fourth District Court of Appeal
should be affirmed. The award of attorneys’ fees to Armadillo

for the appeal to the Fourth District Court of Appeal should
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be affirmed based on the reasons and authority set forth in

Armadillo’s notion for

to this Court.

attorneys’ fees incurred in the appeal

JECK, HARRI S, & JONES, LLP
Attorneys for Respondent
Armadi |l o Partners, Inc.

Ceoffrey L. Jones

1061 East I ndi antown Road, Suite 400
Jupiter, Florida 33477-5143

(561) 746-1002
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