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PRELI M NARY STATENMENT

Respondent, the State of Florida, the Appellee inthe District
Court of Appeal (DCA) and the prosecuting authority in the tri al
court, will be referenced in this brief as Respondent, the
prosecution, or the State. Petitioner, Ronald Reynolds, the
Appel l ant in the DCA and the defendant in the trial court, wll
be referenced in this brief as Petitioner or by proper nane.

The record on appeal consists of four volumes. No index
prepared by the trial court clerk references each of the vol unes
by nunmber. Thus, Respondent will refer to the vol ume containing
papers and pleadings by use of the symbol “R’; to the two
volunes of trial transcript by “TI” or “TIl” and to the
Suppl enental Record by use of the synmbol “SR” with any specific
page reference following, all in parenthesis. Petitioner's
Merits Brief will be so referred to, as well as Petitioner’s
Jurisdictional Brief (or as “PJB”). AlIl enphasis through bold

lettering is supplied unless the contrary is indicated.

STATEMENT OF THE CASE AND FACTS

The Petitioner’s Statement of the Case and Facts is
i nadequat e. Respondent suppl ement s with the follow ng

significant facts:



| ssue One. In connection with his notion to dism ss at the trial
court, defendant admtted at |least two separate factual
scenarios to which this statute could validly apply:

For example, in North Florida approxi mately a year ago
an i ndi vi dual was prosecuted for throwing |live dogs to
alligators. And the |live dogs were ripped apart. There
was expert testinony that the animals were defecating
on themselves before they were thrown to the
alligators. The animals sensed fear. | would have no
problem wi th suggesting that clearly would constitute
cruel death or torture.

Li kewi se, anot her i ndi vi dual was prosecuted i n South
Florida for picking up a dog by its feet and beating

it into the pavenent until the dog dies. Again, it
seens to clearly fall wthin the cruel death or
torture.

(R 72)

In his closing argunent at trial Petitioner stated this:

There are two things the State nust prove in this
case: That the puppy suffered, excessively suffered
and, you know, we admt that, he did. The act resulted
in excessive infliction of wunnecessary pain or
suffering and the act of that puppy getting its throat
cut, yes, we'll give you that. But we will not give
you that M. Reynolds did that because he did not do
it and he told you he did not do it. What nore can we
say?

(TIl:216)

Petitioner, through counsel, also told the trial court at the
nmotion to dism ss hearing: “At the outset | should note we are
not suggesting the statute is facially invalid; that is, there
are certain acts that clearly would fall within the | anguage of
the felony subsection.” (R 72); “W are not suggesting the

statute is facially invalid, as this court is well aware of he



standard for what constitutes in an [sic] unconstitutionally
vague is [sic] applied attack.” (R 73); “In this case, of
course, |’'m not saying that the statute is wunconstitutional
facially, but merely as applied to the facts of this case.”

(R 100).

| ssue Two, (sub-issue B) Fromtwo wi tnesses, the follow ng was
established: Petitioner directed some nei ghborhood children to
catch the puppy (Tl:41), Petitioner picked up the puppy, sl ashed
its throat (Tl: 41-42, 43) and then tossed the dog into a ditch.

(TI:42). The defendant was the one who sl ashed the dog. (TI: 51,

58). After he did this, petitioner wal ked away and washed his
knife off. (TlI:56). The puppy was laying on its side, bleeding
and shaking. (TI:57). Animal Control arrived about 15-20 mi nutes
after being called. (Tl:45).

| ssue Three. At jury charge conference, Petitioner stated:

THE COURT: AlIl right, now, back to the statenment of
t he charge. Does counsel have any proposed | anguage in
terms of how to state the elenments of the offense?
MR. LAMPASSO [Prosecutor]: Judge, the State does.
Since there wasn’t anything in the book, itself, the
proposal that we have here is just that it read
cruelty to animals, Florida Statutes 828. 12,
Subsection (2). Before you can find the defendant
guilty of cruelty to animals, the State nmust prove the
following two el enents beyond a reasonabl e doubt: One,
t he defendant intentionally commtted an act upon the
animal ; two, the act resulted in excessive infliction
of unnecessary pain or suffering. We're asking to take
out the words "or repeated,"” because we don't really
feel that’s an issue.



THE COURT: And you're also deleting the cruel death,
whi ch obvi ously does not apply.

MR. LAMPASSO. Ri ght.

THE COURT: All right.

M5 KIRNN [Asst. Public Defender]: Judge, we would
agree with M. Lanpasso’s | anguage.

THE COURT: AIl right. M. Lanpasso, if | could have
your draft so we can get that incorporated into the
final instructions.

MR. HARLEY [ Co- prosecutor]: Judge, you' re not going to
read the statute, the paragraph that you have here on
the first page?

THE COURT: No, |I'm deleting that entirely and
replacing it with the | anguage that was just read into
the record, which is as follows. Cruelty to animals,
Fl orida Statute 828.12, Subsection (2): Before you can
find the defendant guilty of cruelty to animals, the
State nust prove the following two el enents beyond a
reasonabl e doubt: One, the defendant intentionally
committed an act on the animal; and two, the act
resulted in the excessive infliction of unnecessary
pain or suffering. Is that it?

MS. KIRWN: Yes, ma’ am

(TI1:195)



SUMVARY OF ARGUMENT

| ssue One. Respondent suggests review was inprovidently granted
over whether Chapter 828.12(2), Fl a. St at . (1997) i's
unconstitutional unless it has “read into” it an elenment of

specific intent, as Petitioner alleges. This is so because
Petitioner at trial affirmatively and repeatedly eschewed a
facial challenge, and further affirmatively enbraced no |ess
than two factual scenarios where the statute validly applied.

Thus, Petitioner is unable to set out that there are no set of

circunstances to which the statute can be validly applied.

Should the Court find nerits review appropriate, the First

District did nothing other than apply well settled precedent of

this Court that the question of general as opposed to specific
intent is a matter of |egislative prerogative, and that this
statute is not unconstitutional for failure to have a specific
intent requirenent. |If the Court reaches the nerits, Respondent

suggests this case is the apt vehicle to jettison the specific
versus general intent distinction that has | ong been criticized
by this Court, the |lower courts, and conmentat ors.

| ssue Two. Respondent suggests that review on this issue would
be i nmprovident, not only for the reasons outlined under |ssue
One, but for the additional reason that this question was never

addressed by the First District below If nerits reviewis had,

the statute obviously requires an intent elenment, and the
chargi ng docunent so noted. What is not required in either the

statute or the charging docunment is the “reading into” the



of fense of specific intent, which is what Petitioner demands. As
to Petitioner’s sub-issue, that the evidence was legally
insufficient, this argunent is procedurally barred due to his
only making a curt pro forma JOA argunment at the trial court
t hat never mentioned this claim As to the nmerits, as soon as it
is realized that no specific intent elenent is required, the
argunent falls of its own weight. Petitioner’s intent was
established by the testinony of at |east two wi tnesses setting
out hi s behavi or before, during, and after the crime, fromwhich
the requisite nens rea is properly inferred.

| ssue Three. Respondent again urges that review of this issue
woul d be inprovident, not only for the reasons set out in each
of the two preceding issues, but on the additional basis that
Petitioner at trial affirmatively agreed to the jury
instructions he now, on appeal, clains constitute reversible
error. As to the nerits, his theory of defense at trial was none
of this specific versus general intent argunment, but rather a
straightforward denial that he commtted the crime. The jury had
adequate standard instructions to weigh his “l didn't do it”
t heory of defense. Therefore, there is no defect in the jury

instructions as given.



ARGUMENT

| SSUE |
I S CHAPTER 828. 12(2), FLORI DA STATUTES (1997),
FACI ALLY UNCONSTI TUTI ONAL UNLESS | NTERPRETED TO

REQUI RE A SPECI FI C VERSUS GENERAL | NTENT?
(Rest at ed)

Suggestion that Review was | nprovidently G anted

Al t hough not addressed in the opinion of the First District
bel ow, Respondent (there appellee) argued head- on, and
denonstrated fromthe trial court record that defendant at trial
affirmatively enbraced not |ess than two discrete factual
situations in which the statute could validly apply. (R 72).
Having expressly admtted at Ileast tw different factual
scenarios to which the statute can be wvalidly applied,
Respondent again submts Petitioner cannot on appeal establish
facial wunconstitutionality. As noted in a well articulated

facial unconstitutionality analysis, State v. Barnes, 588 So. 2d

633, 637 (Fla. 2d DCA 1996), “...a defendant nust shoul der the
‘heavy burden’ of establishing that the statute is facially
unconstitutional in that there exists no set of circunstances in
whi ch the statute can be constitutionally applied[.]”

Mor eover, defendant at trial repeatedly stated he was not
claimng facial invalidity of the statute: “At the outset |
should note we are not suggesting the statute is facially
invalid; that is, there are certain acts that clearly would fall

within the | anguage of the fel ony subsection.” (R 72); “W are



not suggesting the statute is facially invalid, as this court is

well aware of he standard for what constitutes in an [sic]
unconstitutionally vague is [sic] applied attack.” (R 73); “In
this case, of course, |I'm not saying that the statute is

unconstitutional facially, but nerely as applied to the facts of
this case.” (R 100).
Respondent submts a defendant cannot specifically eschew a

theory at trial and then claim it as a basis for relief on

appeal . See generally, State v. Rhoden, 488 So.2d 1013, 1016
(1984), discussing the contenporaneous objection rule: “The rul e
prohibits trial counsel fromdeliberately allow ng known errors
to go uncorrected as a defense tactic and as a hedge to provide
a defendant with a second trial if the first trial decision is
adverse to the defendant.”

Additionally, Reynolds petitioned for review in this Court
because “the district court’s reasoning in the case bel ow

conflicts with” this Court’s decision in State v. Huggins, 802

So.2d 276 (Fla. 2001), Petitioner’s Jurisdictional Brief, p. 6.

Conflicts in reasoning rather than conflicts in decisions are no

basis for jurisdiction of this Court. Jenkins v. State, 385
So.2d 1356, 1359 (Fla. 1980): it is “conflict of decisions, not
conflict of opinions or reasons that supplies jurisdiction
review by certiorari.” Mreover, petitioner further alleged
conflict between the decision of the First District below and

State v. Simbach, 742 So.2d 365 (Fla. 2d DCA 1999), PJB, pp. 4-5.

Yet here, on nerits review, Petitioner provides, it is



respectfully submtted, only the npbst cursory and tangenti al
exam nati on of Si mbach?, adm tting it I's factual ly
di stingui shable (Petitioner’s Merits Brief, p. 27)% it is
“procedurally distinct from the instant case,” (Petitioner’s
Merits Brief, p. 28), and further allow ng:

The [First] district court’s opinion noted that,
while claimng the statute was wunconstitutional,
Reynol ds did not identify a particular constitutional
violation. This point was overlooked, to a |arge
extent, because petitioner relied on Chicone [V.
State, 684 So.2d 736 (Fla. 1996)]. In Chicone, this
Court held the statute unconstitutional unless it had
a scienter elenment, but the court did not clearly
identify the particular constitutional violation, nor
di d Si nbach, supra.

(Petitioner’s Merits Brief, p. 28, insertion by
bracketi ng)

Chi cone of course had nothing to do with construction of the
animal cruelty statute assailed by Petitioner here. Chicone
rat her announced the unrenmarkabl e proposition that to be guilty
of possession of a controlled substance the possessor nust be

aware that the substance he possess is illicit, scienter is

!Moreover, as noted in Respondent’s Jurisdictional Brief,
the hol ding of Sinbach was sinply this: a Rule 3.190(c) (4)
noti on cannot be decided on the basis of intent. Thus, the
Second District in Sinbach reversed a trial court order
granting a “(c)(4)” motion: “However, we conclude that the
trial court erred in granting Sinmbach’s notion because intent
is not an issue to be decided on a nmotion to dismss filed
pursuant to rule 3.190(c)(4).” 742 So.2d 365, 366. Thus, the
Si mbach hol ding does not rest on a distinction between general
and specific intent. Whether a “(c)(4)” notion is grounded on
specific or general intent, it is still not a legitinmate basis
for a notion to dism ss.

2Some facts of Sinbach are distinguishable fromthe
instant case...” Petitioner’s Merits Brief, p. 27.

-9-



required, and a person cannot be convicted for innocently
possessi ng sonet hi ng where he is unaware of its illicit nature.

684 So.2d 736, 743-744. Notably, Huggins, supra, also had

nothing to do with construction of the animal cruelty statute at
issue here, rather dealing with the availability of Prison
Rel easee Reof fender sentencing to a person who commits burglary
of an unoccupi ed dwel | i ng.

In sum we have a case where the defendant specifically
di sclainmed a facial challenge at trial; who further acknow edged
no less than two factual situations in which the statute could
validly apply; who clains conflict basis on “the reasoni ng” of
the First District below in construing the animal cruelty
statute conpared to the reasoning of this Court in construing
the applicability of PRR sentencing for burglary of an
unoccupi ed dwel ling (Huggins); who further clains conflict with
a Second District decision (Sinmbach) he admts is factually

dissimlar, procedurally inapposite, and does not clearly
identify the particular constitutional violation.” A Petitioner
who further clains conflict with the statutory construction of
the court below interpreting the animal cruelty statute and of
this Court in construing a drug possession statue ( Chicone) with
Chi cone never so much as even inpliedly addressing a facia
constitutionality challenge, and a Petitioner who “fail[ed] to

identify any particular provisions of either the state or the

federal constitution that are supposedly violated by this

-10 -



statute.” Reynolds v. State, 784 So.2d 509, 511 (Fla. 1t DCA

2001).

G ven the record and procedural posture of this case,
Respondent respectfully subm ts the appropriate course of action
is for this Court to find that review was i nprovi dently granted,

and dism ss this case.

Merits
Appel | ant pressed the claimto the Florida First District
Court of Appeal that the statute he was charged and convicted
under was facially unconstitutional and violative of due process
unless the statute was read to require a specific, versus a
general intent. The First District held the statute was not

unconstitutional because it required a general instead of a

specific intent. Reynolds v. State, 784 So.2d 509, 511 (Fla. 1st
DCA 2001). The First District was correct in its conclusion, and
this Court should thus uphold the decision bel ow.

In rejecting appellant’s claim the First District stated,

o

The fact that section 828.12(2), Florida Statutes
(1997), requires only general, rather than specific,
i ntent does not, as appellant argues, necessitate the
conclusion that the statute is unconstitutional. (W
note that appellant fails to identify any particular
provisions of either the state or the federal
constitution that are supposedly violated by this
statute.) Qur suprene court has hel d:

It iswithinthe power of the | egislature to declare
conduct crimnal w thout requiring specific crimnal
intent to achieve a certain result; that is, the
| egi sl ature may punish conduct wi thout regard to the

-11 -



mental attitude of the offender, so that the general
intent of the accused to do the act is deened to give
rise to a presunption of intent to achieve the
crimnal result...

The questi on of whet her conviction of a crinme should
require proof of a specific, as opposed to a general,
crimnal intent is a matter for the legislature to
determine in defining the crime. The elenents of a
crime are derived fromthe statutory definition.

State v. Gray, 435 So.2d 816, 819-20 (Fla.1983).
The | egi sl ature has, by plain | anguage, decl ared that
one is guilty of the crime proscribed by section
828.12(2) regardl ess of whether he or she acted with
the specific intent to inflict upon an animl a cruel
death or excessive or repeated unnecessary pain or
suffering. We hold that section 828.12(2) is not
unconstitutional because it lacks a specific intent
el ement .

The first point to be noted is that the First District’s
deci sion is nothing other than a pedestrian application of well
settled precedent of this Court to a clear statute. This is
hardly remarkabl e.

The second point is that the First District was further
correct in holding, in conformty wth this Court’s Gay
decision, that the determ nation of whether a specific or
general intent is required in the comm ssion of a crinme is a

matter of legislative prerogative. See State v. Bussey, 463

So.2d 1141, 1143 (Fla. 1985): “It is within the authority of
the legislature to dispense with specific crimnal intent when

defining crimes.” (citing Gray). Likew se, Chicone v. State, 684

So.2d 736, 740 (Fla. 1996): “Although the | egislature nmay puni sh
an act without regard to any particular (specific) intent, the

State nust still prove general intent, that 1is, that the

-12 -



def endant intended to do the act prohibited.” citing with
approval State v. Oxx, 417 So.2d 287 (Fla. 5th DCA 1982).

Qutside of the context of a First Anendnment issue (which
patently is inapposite in this case), Respondent is unaware of
any case in which this Court has found a statute facially
unconstitutional due to a requirenment of specific versus general

intent. In Wche v. State, 619 So.2d 231 (Fla. 1993) this Court

found unconstitutional a Tanpa anti-loitering ordi nance t hat was
applied mainly against prostitutes.

The Court rejected the contention it could re-wite the
ordi nance by injecting a specific intent elenent, and found the
enact ment unconstitutionally vague because it could result in
prosecution for any nunmber of legitimate, First Anmendnent
protected activities such as waving, talking, hailing a cab, or
merely slowy wal ki ng down a public street. The Wyche Court
further found the ordinance defective because it “also viol ates
substanti ve due process because, as we have di scussed, it may be
used to punish entirely innocent activities” and also was in
conflict wth state statute over the nmaxinmm possible
puni shnent. 619 So.2d at 237.

Li kewi se, in Church of the Lukum Babalu Aye, Inc. v. City of

Hi al eah, 113 S.Ct. 2217, 508 U. S. 520, 124 L.Ed.2d 472 (1993)
the United States Supreme Court struck down on First Amendment
grounds City of Hial eah ordi nances that endeavored to bar ritual
sacrifices of animls that were central to a particular

religion’s dogma at a church within the city limts. The First

-13 -



Amendnent issues are so patent that no explication is required.
The first sentence of the Court’s decision says it all: “The
principle that governnent may not enact |aws that suppress
religious belief or practice is so well understood that few
violations are recorded in our opinions.” 113 S. Ct. 2217, 2222.

Mor eover, Respondent was unable to find the slightest nmention of

specific versus general intent in the Lukum Babalu opinion.
The point is clear that outside of a First Anendnent context,
the jurisprudence of this Court denonstrates that general intent
is entirely appropriate, is an arena of clear |l|egislative
prerogative, and a statute is not facially unconstitutional due
to sonme perceived requirenment for a specific versus genera

intent. It is well settled, Bussey, Chicone, Gay, that the

determ nati on of general versus specific intent is alegislative
prerogative. Unless sone sort of First Amendnent values are
inplicated (nost assuredly not the case here) there is no
Constitutional question. Indeed, in this case, we do not even
know what the constitutional question is, because, as noted by
the First District, Petitioner in this case never even
identified which provision of either the State or Federal
Constitutions was purportedly violated by this statute.

Under well settled principles, such as set out in State V.

d obe Communi cations Corp., 648 So.2d 110, 113 (Fla. 1994),

whenever possible we will construe a statute so as not
to conflict with the constitution. Firestone v.
News- Press Publishing Co., 538 So.2d 457, 459
(Fla.1989). W will resolve all doubts as to the
validity of t he statute in favor of its

-14 -



constitutionality, provided we can give the statute a
fair construction that is consistent with the Florida
and federal constitutions and with | egislative intent.
State v. Stalder, 630 So.2d 1072, 1076 (Fla.1994);
State v. Elder, 382 So.2d 687, 690 (Fla.1980).

This Court should uphold the facial constitutionality of the
statute in the face of petitioner’s perceived need for specific
intent. Should this Court find this case inopportune as a
vehicle to jettison the “ill conceived franmework” of the
general /specific intent distinction, infra, the proper course is

to apply the settled principles of Gay, Bussey, and Chicone

that the determ nation of whether intent is general or specific
is a choice to be made by the Legislature.

Respondent asserts that the distinction between general and
specific intent is largely an academ c debate that serves no
useful purpose in Florida law’. It was npst often seen as a point
of contention in cases where a person claimd voluntary
i nt oxi cation. A crystalline exanple of this is to be seen in

Frey v. State, 708 So.2d 918 (Fla. 1998) where Frey attacked a

deputy who was trying to arrest him Mich anal ysis was expended

3Though Respondent did not present this argument to the
First District, it is proper to do so here for two
conplinmentary and self-reinforcing reasons. One, a District
Court cannot overrule decisions of this Court, only this Court
can do so. Hoffman v. Jones, 280 So.2d 431 (Fla.1973). Two,
"[T] he appell ee can present any argunent supported by the
record even if not expressly asserted in the |ower court."”
Dade County School Bd. v. Radio Station WOBA, 731 So. 2d 638,
645 (Fla. 1999).
Petitioner will have the opportunity to address the matter in
his Reply Brief, assuaging the concern expressed in Justice
Harding’s Frey concurrence, infra.
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in the trial court, in the Second District* and in this Court
over whether resisting arrest wth violence and aggravated
battery on a | aw enforcenent officer were specific intent crines
and whet her voluntary intoxication was a valid defense to them
708 So.2d at 919. This Court ultimately determ ned, through
answer of the certified question presented by the Second
District, that resisting arrest with violence was a general
intent crime to which voluntary intoxication is not a valid
defense. 1d. at 920.

Not abl e were the concurrences and partial dissents in Frey.
Justice Grinmes’ concurrence: “There is nmuch to be said for doing
away with the distinction between specific and general intent
crimes.” 708 So.2d 918, 920. Justice Harding’s concurrence, id.:

In his <concurrence, Justice Anstead raises sone
i nportant concerns regarding the distinction between
specific and general intent crimes. | agree wth
Justice Anstead that this is a very confusing area of
the |aw. See Linehan v. State, 442 So.2d 244, 246
(FI a. 2d DCA 1983) ("The distinction between
"specific' and 'general’ intent crinmes is nebul ous and
extrenmely difficult to define and apply wth
consi stency.") approved, 476 So.2d 1262 (Fla.1985).
However, this is not the right case to consider
abolishing the distinction between specific and
general intent crinmes. The district court below did
not address the possibility of doing away with the
di stinction and the parties have not had a chance to
brief this issue.

Justice Anstead’s opinion concurring in part and dissenting

in part (joined by Chief Justice Kogan), id. at 921:

“Frey v. State, 679 So.2d 37 (Fla. 2d DCA 1996),
certifying the question which provided this Court’s
jurisdiction.
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| believe that the artificial distinction we have
est abl i shed between general and specific intent, with
only specific intent crinmes warranting additional
def enses such as voluntary intoxication, often |eads
to i ncongruous and harsh results.

Justice Anstead, citing comentators, other courts, and

anot her Justice of this Court, further spoke of “[t] hese arcane

rules,” id. at 921, the “perplexing division between ‘general’
and ‘specific,’”™ 1id., “the ‘nebulous distinction separating
general from specific intent crimes,” id. at 922, and based on
the facts presented in Frey, “the faulty rationale, if any, for

mai ntaining the irrational division of crimnal intent between
‘general’ and ‘specific.”” 1d. at 925.

As noted, Justice Anstead, in his partial concurrence, quoted
anot her Justice of this Court, nanely Justice Shaw, author of

the majority opinion in Frey, who earlier in a special

concurrence in Chestnut v. State, 538 So.2d 820, 825 (Fla. 1989)
stated: “I wite only to note again that the nebul ous
di stinction between general and specific intent crimes and the
def ense of voluntary intoxication bear reexamnation in a

suitable case.” In the earlier case of Linehan v. State, 476

So.2d 1262, 1267 (Fla. 1985), Justice Shaw, in a dissent joined
by Justice Al derman, drew on a dissent in the Second District in
that case to note “the distinction which we have heretofore
drawn between general and specific intent crinmes is an
artificial irrationality widely condemmed by the authorities.”

By Respondent’s count, no |less than six current or former

Justices of this Court (Shaw in Chestnut; Shaw and Al derman in
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Li nehan; Gimes, Harding, Anstead and Kogan in Frey) have
recogni zed t he usel essness of the specific versus general intent
distinction in Florida law. All that has been wanting is a
suitable case upon which to decide the matter. Respondent
submts this case has now arrived.

The | ower courts have struggl ed to make sense of the purported
di stinction between “specific” and “general” intent. It is an
exercise in hair-splitting that has |ong bedeviled both bench
and bar. As to its inpact on the trial courts of this state, one
need | ook no further than the decision in Frey, 708 So.2d 918,
919:

Frey was charged with aggravated battery on a |aw
enf or cenent of ficer and resisting arrest with
violence. He was tried before a jury and in closing
argunment defense counsel argued that Frey had been too
drunk to form the specific intent to commt the
crimes. The prosecutor, on the other hand, told the
jury that while voluntary intoxication is a defense to
aggravated battery, it is not a defense to resisting
arrest with violence. The judge in his instructions
to the jury echoed the prosecutor's statenment of the
| aw. Frey was convicted of battery and resisting
arrest with violence. The district court affirnmed and
certified the above questi on.

Frey argues that resisting arrest with violence is
a specific intent crime and that his requested
instruction on voluntary intoxication should have been
given on this charge. He asserts that the trial court
erred not only in denying the instruction but also in
instructing the jury that voluntary intoxication is
not a defense to resisting arrest with violence. W
di sagr ee.

As to its negative effect on the District Courts of Appeal

the follow ng recent cases are illustrative. Coston v. State,

765 So.2d 52, 53 (Fla. 2" DCA 1999)(attenpted arson case):
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Appel l ant raises the specter of the judicially
created distinction between specific intent and
general intent crinmes. We believe the court would be
best served by following the advice in the opinion
concurring in part and dissenting in part, of Justice
Anstead in Frey v. State, 708 So.2d 918 (Fla.1998).
Justice Anstead advised: "Rather than splitting hairs
and attenpting to draw a bright |ine through the nmurky
and ill-defined netherworld that separates general
from specific intent, our time would be better spent
giving effect to the legislative intent behind a
particul ar statute...." Frey, 708 So.2d at 921

To the sanme end, Firth v. State, 764 So.2d 734, 735 (Fla. 2™

DCA 2000) (aggravated battery on a preghant woman):

To determ ne whether the statutory | anguage requires
proof of a specific intent, we enter, with some degree
of reluctance, that "nmurky and ill-defined netherworld
t hat separates general from specific intent™ crines.
Frey v. State, 708 So.2d 918, 922 (Fla.1998) (Anstead,
J., concurring and dissenting).

Li kewise, Genn v. State, 753 So.2d 669, 670 (Fla. 2 DCA

2000) (drug trafficking case): “W hesitate to enter the
unsatisfying debate over those qualities that distinguish
general intent crimes fromspecific intent crinmes.” Also, State

v. Franchi, 746 So.2d 1126, 1127 (Fla. 4" DCA 1999) (aiding

escape): “For years the distinction between specific and gener al
i ntent has spurred debate and caused difficulty in determ ning

the applicability of various defenses[]” citing in its n.1

Justice Harding’s Frey concurrence: "The distinction between
"specific' and 'general’ intent crinmes is nebulous and extrenely
difficult to define and apply wth consistency.” (parens
del et ed)

And, all of this to what end, Respondent nust question. From

animal cruelty to battery on a |l aw enforcenment officer to arson
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to battery of a pregnant woman to drug trafficking to escape,
the chinera of the difference between specific and genera

intent has inserted itself into virtually every type of crime in
Florida. Attenpting to nail down the insolubly anbiguous
di stinction has generated much |earned analysis, a hercul ean
effort at definitional precision, but all with the result of a
mur ky, mnuddl ed di chotomny that cannot coherently be applied on a
princi pl ed basis.

The handmai den of the specific/general intent inbroglio has
al ready been discarded by the Florida Legislature. Voluntary
i ntoxication has been abolished by statute. Chapter 775.051,
Florida Statutes (1999). This Court should take the renaining
step, as highlighted in Justice Anstead’'s Frey partia
concurrence, that “Since this perplexing division between
‘general’ and ‘specific’ is judicially created, we should
seriously consider whether now is the time to revise this
ill-conceived framework.” 708 So.2d 918, 921.

As cogently set out in Justice Anstead s Frey opinion, 708
So. 2d 918, 922,

Rat her than splitting hairs and attenpting to draw a
bright 1line through the nurky and ill-defined
net herworld that separates general from specific
intent, our tinme would be better spent giving effect
to the legislative intent behind a particular statute
and focusing on the degree of culpability along the
lines clearly delineated in the Mddel Penal Code.

The Model Penal Code, as Justice Anstead explained, n.5

contains no such specific/general intent. Mreover, the Court,

as Justice Anstead further explained, is “[in] a sense
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already noving in [the] direction” of elimnating the
specific/general intent distinction, Justice Anstead relying on
Chi cone as an exanple of this. 708 So.2d at 925. Curiously,
Chi cone is the case upon which Petitioner hangs virtually all.
Clearly, Petitioner has msread it, for rather than being the
standard bearer for not only adherence to the specific/general
intent distinction, but for extension of it, as Petitioner
argues for here, the true neaning of Chicone is that it is a
step in the direction of elimnating that nebul ous and ill-based
di stinction.

As to Petitioner’s many policy argunents over neatcutters,
eut hanasi a of strays, veterinary mal practice, sportsnen, etc.,
peppered t hroughout his brief, this Court has al ready addressed

that precise question. In addressing the 1979 version of this

statute, it was clearly stated, WIlkerson v. State, 401 So.2d
1110, 1112 (Fla. 1981):
Appel | ant has raised some difficult guestions
concerning the applicability of this statute to
hunters, fisherman, and pest exterm nators. We believe

that these hypothetical gquestions are properly
addressed to the legislature than to the courts.

To adopt Petitioner’s formulation would require this Court,
for the first time in a non-First Amendnent scenario as far as
Respondent has been unable to uncover, to hold an enactnent of
the Florida Legislature facially unconstitutional based on “the
nebul ous distinction” between general and specific intent

crinmes. It would also require this Court to wade into policy
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guestions the Court has already w sely determned are the
provi nce of the Legislature.

The proper approach is to uphold the well reasoned, legally
supported decision of the First District below that general
intent is sufficient for this statute. If the Court goes
further, it is suggested that this is the appropriate case to

elimnate the specific/general intent distinction.

| SSUE 11

DID THE CHARGI NG DOCUMENT FAIL TO CONTAIN AN
ELEMENT OF | NTENT? (Rest at ed)

Suggestion that Review was | nprovidently G anted
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Respondent re-adopts this portion of its argunent set out
under |Issue One, but with the observation that the conclusion is
even nore potent under this issue. For, as Petitioner concedes
(Petitioner’s Merits Brief, p. 32) and as i s i narguabl e based on
the decision below’, this issue was never passed upon by the
First District.

Should this Court find this matter susceptible of merits
review, Respondent submts that the proper approach is not
initial error review here. This issue breaks no new | egal
ground. It is rather the application of settled principles to a
particul ar fact pattern. Thus the case should be returned to the
First District for resolution and a possible nerits decision
which would result in a nmore efficacious review of the |ega
issue by this Court should such |ater be deened warranted on

this record.

Merits
Petitioner breaks this issue into two sub-clains, which, for
the sake of clarity and coherence, wll be addressed in the
order presented by Petitioner. Petitioner’s first sub-issue
(“Failure to charge elenment of the offense”) 1is grounded
entirely on the analytical m sperception perneating his entire

brief, Petitioner’s Merits Brief, p. 33:

®Reynolds v. State, 784 So.2d 509, 511 (Fla. 1st DCA
2001): *“Qur resolution of appellant's first claimof error
nmoots his remaining clains.”
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In fact, because the statute requires that a
scienter/specific intent elenent be read into it in
order for it to be constitutional, this is “the rare
i nstance [where] and information tracking the | anguage
of the statute defining the crime [is] insufficient to
put the accused on notice of the m sconduct charged.”
Chi cone, 684 So.2d at 744

(insertion by bracketing by Petitioner)

In point of fact, as made clear in Issue One, the statute
requires no such thing as a specific intent element to be read
into it. Such illusory and unworkable distinction has been
explored in Issue One and the points need not be repeated anew.

In so stating, Respondent stresses that it has no quarrel with
the proposition that scienter is needed to violate this statute.
It is not a strict liability crime, and Respondent recognizes
that mens rea is required commt the offense.

Such nental elenent is clearly required by the statute
petitioner was convicted under, Chapter 828. 12(2), Fla. Stat.
(1997), which provides:

A person who intentionally conmts an act to any
animal which results in the cruel death, or excessive
or repeated infliction of unnecessary pain or
suffering, or causes the same to be done, is guilty of
a felony of the third degree, punishable as provided
ins. 775.082 or by a fine of not nore than $10, 000,
or both.
The First District belowdid nothing other than apply the well

settled principles of Gay, Chicone, and Bussey that genera

intent was sufficient under established | egislative prerogative
and that the statute was thus constitutional. Once the
superfluous and unnecessary “distinction” between specific and

general intent is not “read into” the statute as Petitioner so
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demands, it becones clear that there is no infirmty with the
charging instrunment. To stress anew, it is only wth the
“reading into” the statute of petitioner’s self-discerned
necessity of specific as opposed to general intent that it even
beconmes possible for Petitioner to construct this m sleading
claim

Once the confusing specific versus general intent claimis
“read out” of the statute (which doesn’'t even have such a
requirenment to begin wth), the issue is clarified. The
information in this case tracked the statute, which as noted by
the First District below, required a general intent. There is
thus no defect with either the statute or the chargi ng docunment
(R 17).

Petitioner’s second claimis that the evidence is legally
insufficient. (Petitioner’s Merits Brief, p. 34). Respondent
asserts this claimis procedurally barred because petitioner
nmerely nmade a cursory pro forma JOA argunent in the trial court,
and did not raise this claimin so doing. (TI:86, TIl:191). As
such, the issue is procedurally barred. Florida Rule of Crim nal
Procedure 3.380(b): “The notion [for judgment of acquittal] nust
fully set forth the grounds on which it is based.” Not having
done so in the trial court, the claim is unpreserved for

pur poses of appellate review Wlliams v. State, 531 So.2d 212,

216 (Fla. 1st DCA 1988); (gletree v. State, 525 So.2d 967, 970

(Fla. 15t DCA 1988).
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Pregnant in petitioner’s assertion that the evidence was not
legally sufficient, is his own self-created specific/general
intent contention. As noted prior, this is not a wvalid
contenti on.

Petitioner clainms “the state failed to offer any evi dence t hat
Reynol ds intended to cause the dog to suffer.” (Petitioner’s

Merits Brief, p. 34). In Franqui v. State, 699 So.2d 1312, 1317

(Fla. 1997) this Court stated: "[l]ntent may be proved by
considering the conduct of the accused and his colleagues
before, during, and after the alleged attenpt along with any
ot her relevant circunstances.” (in context of attenpted arned
robbery).(citation deleted). It is also inarguable that intent
is a state of mnd, hardly ever susceptible of direct proof, but

proven up inferentially. See, e.qg., State v. Mtchell, 666 So.2d

955, 956 (Fla. 1st DCA 1996) (“defendant’s know edge and i ntent
are rarely shown by direct evidence and may be proven by

circunstantial evidence”) citing State v. Norris, 384 So.2d 298

(Fla. 4th DCA 1980); Bostic v. State, 638 So.2d 613, 614 (Fla. 5t"

DCA 1994) (“nmental intent is rarely subject to direct proof, and
must be established based on surrounding circunstances in the

case”); Brewer v. State, 413 So.2d 1217, 1219 (Fla. 3" DCA

1982) :

Al t hough the State nust prove intent just as any other
element of a crine, a defendant’s nental intent is
hardly ever subject to direct proof. Instead, the
State nmust establish the defendant’s intent (and jury
must reasonably attribute such intent) based on the
surroundi ng circunstances in the case.

(internal citation del eted)
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Thus, the State need have no sworn statenment from Petitioner
to the end, “Yes, | intended to kill the dog and while so doing
| further specifically intended the dog suffer unnecessary pain
and a cruel death.” His requisite nmens rea at the tine he
commtted the cul pable act is clearly inerrable from the act,
and his actions before, during, and after the crine.

Fromtwo wi t nesses, the foll ow ng was established: Petitioner
directed sone nei ghborhood children to catch the puppy (TI:41),
Petitioner picked up the puppy, slashed its throat (TI: 41-42,
43) and then tossed the dog into a ditch. (Tl:42). The defendant
was t he one who sl ashed the dog. (Tl:51, 58). After he did this,
petitioner wal ked away and washed his knife off. (TI:56). The
puppy was laying on its side, bleeding and shaking. (TIl:57).
Ani mal Control arrived about 15-20 mi nutes after being call ed.
(TI: 45).

Contrary to petitioner’s claim this is nore than adequate
legally sufficient evidence to show his culpability under the
applicable statute, viz, to “intentionally commt[] an act to
an[] animal which results in a cruel death, or excessive or
repeated infliction of unnecessary pain or suffering[.]” Chapter
828. 12 (2), Florida Statutes (1997). The testinony of one
witness is enough to establish legal sufficiency of the

evidence. 1.R v. State, 385 So. 2d 686, 687-688 (Fla. 3d DCA
1980):

Where the evidence is in conflict, it is within the
province of the trier of fact to assess the
credibility of wtnesses, and upon evaluating the

.27 -



testinmony, rely upon the testinmony found by it to be
wort hy of belief and reject such testinmony found by it
to be untrue. ...The testinmony of a single wtness,
even i f uncorroborated and contradicted by other state
Wi tnesses, is sufficient to sustain a conviction.

This Court is in accord with |.R. . Tibbs v. State, 397 So.2d

1120, 1126 (Fla. 1981) evidence of conviction based “primarily
on the uncorroborated testimny of the rape victini legally

sufficient. Accord, Thomas v. State, 167 So.2d 309, 310 (Fla.

1964), where the only evidence was testinony of the victimwas
held legally sufficient for a rape conviction.

The state put on nore than one witness who testified to what
Petitioner did. The testinony of one establishes legally

sufficient evidence to support the conviction. 1.R , Tibbs,

Thomas. Once the m sleading specific/general intent issue is
properly elimnated, it becones apparent Petitioner has no

vi abl e argunment under this contention.
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| SSUE |11
MAY A DEFENDANT AT TRI AL AFFI RVATI VELY AGREE TO
JURY | NSTRUCTI ONS AND THEN CLAI M ON APPEAL THAT

THESE  AGREED TO | NSTRUCTI ONS CONSTI TUTE
REVERSI BLE ERROR? ( Rest at ed)

Suggestion that Review was | nprovidently G anted
Respondent re-adopts this portion of its argunent set out
under Issue Two, with the observation that this issue, |ike that
in Issue Two was never passed upon by the First District bel ow,
and further, that this claimis procedurally barred, as will be

devel oped bel ow

Pr ocedural Bar

This Court has held, Archer v. State, 673 So.2d 17 (Fla.),

cert. denied, ___ US _ , 117 S.C. 197, 136 L.Ed.2d 134
(1996): "[J]ury instructions are subject to the contenporaneous
obj ection rule, and absent an objection at trial, can be raised
on appeal only if fundamental error occurred.” The situation
here does not constitute fundanental error. Not only were the
jury instructions now conpl ained of not objected to at trial,
the | anguage was affirmatively agreed to. This issue is thus
i ncapabl e of review.

The jury charge conference reveals this:

®*Reynol ds v. State, 784 So.2d 509, 511 (Fla. 1st DCA
2001): *“Qur resolution of appellant's first claimof error
nmoots his remaining clains.”
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THE COURT: AlIl right, now, back to the statenent of
t he charge. Does counsel have any proposed | anguage in
terms of how to state the elenments of the offense?
MR. LAMPASSO |[Prosecutor]: Judge, the State does.
Since there wasn’t anything in the book, itself, the
proposal that we have here is just that it read
cruelty to animals, Florida Statutes 828. 12,
Subsection (2). Before you can find the defendant
guilty of cruelty to animals, the State nmust prove the
following two el enents beyond a reasonabl e doubt: One,
t he defendant intentionally commtted an act upon the
animal ; two, the act resulted in excessive infliction
of unnecessary pain or suffering. We're asking to take
out the words "or repeated,"” because we don't really
feel that’s an issue.

THE COURT: And you're also deleting the cruel death,
whi ch obvi ously does not apply.

MR. LAMPASSO. Ri ght.

THE COURT: All right.

M5 KIRNN [Asst. Public Defender]: Judge, we would
agree with M. Lanpasso’s | anguage.

THE COURT: AlIl right. M. Lanpasso, if | could have
your draft so we can get that incorporated into the
final instructions.

MR. HARLEY [ Co- prosecutor]: Judge, you' re not going to
read the statute, the paragraph that you have here on
the first page?

THE COURT: No, |I'm deleting that entirely and
replacing it with the | anguage that was just read into
the record, which is as follows. Cruelty to animals,
Fl orida Statute 828.12, Subsection (2): Before you can
find the defendant guilty of cruelty to animals, the
State nust prove the following two el enents beyond a
reasonabl e doubt: One, the defendant intentionally
committed an act on the animal; and two, the act
resulted in the excessive infliction of unnecessary
pain or suffering. Is that it?

MS. KIRWN: Yes, ma’ am

(TI1:195)

Appel | ant can make no claim of fundanental error on this
record as to the jury instructions he affirmatively agreed to at

trial. See State v. Lucas, 645 So.2d 425, 427 (Fla. 1994) ("The

only exception [to fundamental error] we have recognized

where defense counsel affirmatively agreed to or requested the
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inconpl ete instruction"), citing Arnstrong v. State, 579 So. 2d

734 (Fla. 1991). Conpare Black v. State, 695 So.2d 459, 460
(Fla. 1st DCA 1997) (defense counsel only agreed that the
"instructions as given to the jury were as reviewed in the
charge conference"). Arnstrong articulates why the error is not
preserved in a case such as this: "Any other holding would all ow
a defendant to intentionally inject error into the trial and
then await the outconme with the expectation that if he is found
guilty to conviction will be automatically reversed." 579 So. 2d
734, 735.

Petitioner’s claimof fundamental error is waived, on this
record, where he affirmatively agrees to the instructions as

given. Lucas, Arnstrong. This is the poster child of self-

created error.

Merits

Shoul d the Court find this i ssue susceptible of nmerits review,
Respondent respectfully submts this is a case where the | aw of
this state would be well benefitted by a short statenent re-
iterating the principles of Lucas and Arnstrong. Succinctly,
t hat one cannot affirmatively agree to jury instructions bel ow
and then claimfundamental error on appeal.

As to the claimraised herein, it is all again predicated on
Petitioner’s sel f-discerned necessity for specific intent versus
general intent. The untenability of this contention has been

t horoughly explored prior and need not be undertaken anew here.
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Once the unwor kabl e specific/general intent distinction is not
injected into the equation, there is no basis for the argunent
Petitioner posits here. This is not a strict liability offense
and Respondent has never contended otherwise. Intent s
required. It is just general intent and not specific intent as
the First District correctly held.

Denonstrating the inapplicability of Petitioner’s contention
under this argunment is the fact that the theory of defense
actually presented at trial had nothing to do with all of these
specific versus general intent postulations floated on appeal.
It was a straightforward denial that he slashed the puppy’s
throat. (TII:216). See n.3 of Petitioner’s nmerits brief:
“Al t hough Reynolds maintained at trial that he did not injure
the dog, this is not an i ssue which can be raised on appeal, so
under si gned counsel acknow edges his defense, but will argue as

t hough Reynol ds had commtted the act.” In other words, ignore
what actually happened at trial so as to argue hypotheticals
never at issue before the jury.

Petitioner flatly admtted the offense at trial, his defense
being that he was not the perpetrator. (TII:216). Here, in
conplete disregard of the defense theory at trial - that he
flatly denied involvenment in the crime - an entirely new
argument, plucked frommd-air, is nade on appeal.

When it is kept in m nd what his defense actually was at tri al

- flat factual innocence - and not all of these post-trial |egal

constructs - it is seen that the jury could validly reject the
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def ense theory presented to it: flat factual innocence. The true
focus of inquiry on a claim of faulty jury instructions is
whet her the jury, on the instructions as given, can weigh a

defendant’s various defenses. Scott v. State, 396 So.2d 271

(Fla. 3d DCA 1981),

[ T he refusal of the trial court to give a specified
request ed i nstruction i's harm ess when t he
instructions as a whol e clearly and adequat el y enabl ed
the jury to consider the theory of defense.

Accord, Otega v. State, 438 So.2d 934 (Fla. 3d DCA 1983),

regarding jury instructions: "[T]he instructions as a whole
clearly and adequately enabled the jury to consider the theory

of defense[.]" (citations omtted). Accord, Yohn v. State, 450

So.2d 899, 901 (Fla. 1st DCA 1984):

The refusal of a trial court to give a requested
instruction is not error, however, when the
instructions which are given, considered as a whol e,
correctly state the law and fairly present the theory
of the requesting party to the jury.

(citations omtted)

The standard enunciated in Yohn expresses no recent point of
law. This has consistently been the law in this state for over

50 years. Spanish v. State, 45 So.2d 753, 755 (Fla. 1950):

In passing upon a single requested instruction or
charge, it should be considered in connection with all
ot her instructions and charges bearing on the sane
subj ect, and if, when thus considered, the | aw appears
to have been fairly presented to the jury, an
assi gnnment predicated upon the given instruction or
the refusal to give such instruction nust fail.
(citation omtted)
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Thus, the question is whether the jury on these instructions
could fairly consider petitioner’s theory of def ense.
Petitioner’s defense theory at trial was flat factual innocence:
| didn't do it. The jury here was instructed, pursuant to the
instructions appellant affirmatively endorsed at trial, that
bef ore he could be found guilty the State would have to prove
beyond a reasonabl e doubt that he "intentionally comnmtted an
act on the animal, and that the act resulted in the excessive
infliction of unnecessary pain or suffering.” (TIl:224).

The jury was further instructed, in conformty wth the
standard jury instructions, "To overcone the defendant’s
presunption of innocence, the State has the burden of proving
the crime with which the defendant is charged was comm tted, and
that the defendant is the person who commtted the crine."
(TI1:225). How it is not possible for the jury to assay
petitioner’s "I didn't do it" theory of defense on the standard
instructions as given is a nystery petitioner never even deigns
to explain.

On the instructions as given, the jury could weigh
petitioner’s theory of defense. That the jury elected to reject
this defense is no indication the jury was |ed astray, or that
the instructions affirmatively agreed to by the defense at trial
constitute fundanental error but rather that six presunptively
rational and clear headed citizens sinply weighed wtness

credibility and rejected appellant’s claimhe didn't do it.
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Because the jury could weigh petitioner’s "I didn't do it"
t heory of defense on the instructions as given, there is no

error. Darty, Scott, Otega, Yohn, Spanish.

CONCLUSI ON

Based on the foregoing, the State respectfully submts the

deci sion of the First District below in Reynolds v. State, 784

So.2d 509 (Fla. 1st DCA 2001) should be approved, and the
judgnment and sentence entered in the trial court should be

af firmed.
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