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I N THE SUPREME COURT OF FLORI DA

CURTI S HARVEY,

Petitioner,
V. CASE NO. 1D99-4629
STATE OF FLORI DA,

Respondent .

I NI TI AL BRI EF OF PETI TI ONER

| . PRELI M NARY STATEMENT
Curtis Harvey was the defendant in the trial court, and

t he appell ant before the District Court of Appeal, First

District of Florida. He will be referred to in this brief as
“petitioner,” “defendant,” or by his proper nane.
Reference to the record on appeal will be by use of the

vol une nunber (in roman nunerals) followed by the
appropri ate page nunber in parentheses.

Filed with this brief is an appendi x contai ni ng copi es
of the district court’s original opinion of February 20,
2001, and opinion or rehearing dated May, 2000, as well as
ot her pleadings pertinent to the case. Reference to the
appendi x will be by use of the synmbol “A” followed by the

appropri ate page nunber in parentheses.



1. STATEMENT OF THE CASE AND FACTS

By information, it was alleged that the petitioner, on
Oct ober 29, 1995, with preneditation, attenpted to nurder
Serena Si Mmmons Harvey by shooting her, and during the
offense carried a firearm a pistol, contrary to Sections
775.087, 777.04, and 782.04, Florida Statutes (1995)(I-5).

On Novenber 12, 1996, the petitioner tendered and the
court accepted a negotiated plea of guilty to the |esser
of fense of aggravated battery. The agreenent provided the
petitioner would be adjudged guilty and placed on community
control for two years, followed by probation for eight
years. Several special conditions were inposed, including
one that the petitioner have no contact with the victim who
was then his wife. This disposition was under the sentencing
guidelines. The victim M. Harvey, was present during the
pl ea proceedi ngs and expressly agreed to the plea. It was
menti oned she and the petitioner were then in the process of
di vorce. As a factual basis, the prosecutor recited that if
the case went to trial the state would prove the petitioner
caused the great bodily injury, or permanent disability or
di sfigurement to the victim To avoid the three-year
mandat ory m ni nrum sentence, the prosecutor del eted the
reference to Chapter 775, Florida Statutes, in the
information (I1-7-15, 11-46-65).

On Septenber 2, 1999, the petitioner’s probation



supervisor filed an affidavit alleging the petitioner had
breached the conditions of his probation in two respects:

(1) changing his address wi thout obtaining consent fromhis
probation officer; and, (2) violating the “no contact”
condition in that on August 20, 1999, the petitioner was at
his ex-wife’'s honme (1-16-17). A warrant for the petitioner’s
arrest was executed Septenber 3, 1999 (1-18-19).

A viol ation of probation hearing was conducted October
19, 1999. At the conclusion of the hearing, the trial court
found the petitioner did not violate the condition that he
obtain the consent of his probation officer prior to
changi ng residence. The Court did find the petitioner had
violated the “no contact” condition (I1-182-183).

A sentenci ng hearing was conducted Novenmber 5, 1999
(11-189). The trial court revoked the petitioner’s probation
and sentenced himto nine years in state prison (I-22-34,
I1-189-227). The sentencing guidelines score sheet used at
sentencing contained a total sentencing points of 120, which
corresponded to a recomrended range of sentence of 69 nonths
to 115 nonths in prison (I-28-29).

Noti ce of appeal was tinely filed Decenber 3, 1999 (I-
38), the petitioner was adjudged insolvent(1-37), and the
Publ i c Defender of the Second Judicial Circuit was
desi gnated to handl e the appeal.

On February 10, 2000, counsel for the petitioner filed



an Initial Brief O Appellant pursuant to Anders v.
California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 495
(1967). Seven days | ater, on February 10, 2000, the Court

i ssued its decision in Heggs v. State, 759 So.2d 620 (Fl a.
2000), holding that Chapter 95-184, Laws O Fl orida, which
enacted changes to the 1995 sentenci ng gui deli nes under
which the petitioner was sentenced, violated the single
subj ect revision of Article 111, Section 6, Constitution of
the State of Florida.

In Iight of Heggs, petitioner wi thdrew the ”Anders”
brief and on March 8, 2000, filed an Anended Initial Brief
Of Appellant arguing the petitioner was entitled to be
resent enced pursuant to Heggs. The state filed its Answer
Brief OF Appellee dated April 14, 2000, conceding error
under Heggs.

On May 11, 2000, the Court issued its decision in
Maddox v. State, 760 So.2d 89 (Fla. 2000).

On February 20, 2001, the District Court of Appeal
First District of Florida, issued its opinion in
petitioner’s case, Harvey v. State, 26 F.L.W D554 (Fla. 1st
DCA Feb. 20, 2001)(“Harvey 1”). In essence, the district
court relied upon Maddox and held petitioner had failed to
preserve his single-subject argunent under Heggs because
neither trial nor appellate counsel sought relief in the

trial court pursuant to Florida Rule OF Crim nal Procedure



3.800(b) (A-1-9).

Petitioner filed a tinmely Mdtion For Rehearing, Motion
For Certification, Mtion For Rehearing En Banc on February
29, 2001 (A-10-19). The state filed a Mdtion For
Clarification (A-20-22) dated March 2, 2001 that, while
agreeing with the district court’s analysis, pointed out
that its concession of error was based upon the then
“controlling authority” of Heggs and that the state “...has
been following the rule of |aw announced in Maddox since its
announcenent [on May 11, 2000]” (A-21).

On May 1, 2001 the district court filed an opinion
denyi ng rehearing, rehearing en banc, and the state’s
request for clarification, but certifying the followi ng two
i ssues to this Court as questions of great public
I mportance:

VWHETHER THE CONCEPT OF FUNDAMENTAL
SENTENCI NG ERROR, AS DI SCUSSED | N MADDOX
V. STATE, 760 SO. 2D 89 (FLA. 2000),
APPLI ES TO DEFENDANTS WHO COULD HAVE
AVAI LED THEMSELVES OF THE PROCEDURAL
MECHANI SM OF THE MOST RECENT AMENDMENTS
TO FLORI DA RULE OF CRI M NAL PROCEDURE
3.800(B) SET FORTH I N AMENDMENTS TO
FLORI DA RULES OF CRI M NAL PROCEDURE
3.111(E) AND 3.800 AND FLORI DA RULES OF

APPELLATE PROCEDURE 9. 020(H)., 9.140, AND
9. 600, 761 SO. 2D 1015 (FLA. 1999)~?

and

VWHETHER AN APPELLANT I'N THE FI RST

DI STRI CT COURT OF APPEAL, WHO COULD HAVE
AVAI LED H MSELF OF THE PROCEDURAL
MECHANI SM OF THE MOST RECENT AMENDMENTS
TO FLORI DA RULE OF CRI M NAL PROCEDURE



3.800(B) SET FORTH I N AMENDMVENTS TO
FLORI DA RULES OF CRI M NAL PROCEDURE
3.111(E) AND 3. 800 AND FLORI DA RULES OF
APPELLATE PROCEDURE 9. 020(H)., 9.140, AND
9. 600, 761 SO. 2D 1015 (FLA. 1999), HAD
AN OBLI GATI ON TO RAI SE HI' S SI NGLE SUBJECT
CHALLENGE TO THE 1995 SENTENCI NG

GUI DELI NES I N THE TRI AL COURT, DESPI TE
THE EXI STENCE OF ADVERSE PRECEDENT | N
TRAPP V. STATE, 736 SO. 2D 736 (FLA. 1°T
DCA 1999), I N ORDER TO LATER OBTAI N
APPELLATE RELI EF BASED ON HEGGS V. STATE,
759 SO. 2D 620 (FLA. 2000).

Harvey v. State, 26 F.L.W D1151(Fla. 1st DCA May 1, 2001)(on
rehearing) (“Harvey 117)(A-23-31).
A Notice To Invoke Discretionary Jurisdiction was

timely filed May 18, 2001 (A-32-33).






1. SUMVARY OF THE ARGUMENT
Issue |: The first question certified by the court
bel ow concerns whet her the doctrine of fundanental
sentencing error, where such an error can be corrected for
the first time on appeal, still applies after Florida Rule
Of Crim nal Procedure 3.800(b) was nodified effective
Novenmber 11, 1999. Petitioner argues the answer to the

question is “yes.” Maddox was expressly limted to cases
where the initial briefs were filed prior to Novenber 11
1999, thus the | anguage pertaining to a “w ndow period” is
nmere dicta. The appeal reform act specifically recognizes
t he doctrine of fundanental error and does not distinguish
between trial and sentencing error. Thus, properly
under st ood, Maddox does not support the district court’s
opinion in Harvey 1.

The Court’s authority to regulate “practice and
procedure” does not allow it to abrogate substantive rights
granted by both the constitution and the | egislature. Even
if it was the intent of the court in Maddox to totally
elimnate the doctrine of fundanmental sentencing error, and
the Court has authority to do so pursuant to its obligation

to regulate “practice and procedure,” the concept of fair
noti ce enbodi ed within the Due Process Cl ause requires that
the “wi ndow’ remain open until the date Maddox was deci ded,

May 11, 2000.



Issue Il: At the tine petitioner filed his initial
brief in the District Court of Appeal, First District, that
Court had held that the 1995 revisions to the sentencing
gui delines did not violate the single subject provision of
the state constitution. All trial courts within the first
district court absolutely bound by that holding. Thus, to
require the petitioner in this case to first proceed to the
trial court is nothing nore than “legal churning” and
required himto performa futile and usel ess act. The answer

to the second question certified in Harvey Il is “no.
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I'V. ARGUMENT
| SSUE |:

VWHETHER THE CONCEPT OF FUNDAMENTAL
SENTENCI NG ERROR, AS DI SCUSSED | N MADDOX
V. STATE, 760 SO. 2D 89 (FLA. 2000),
APPLI ES TO DEFENDANT WHO COULD HAVE

AVAI LED THEMSELVES OF THE PROCEDURAL
MECHANI SM OF THE MOST RECENT AMENDMENTS
TO FLORI DA RULE OF CRI M NAL PROCEDURE
3.800(B) SET FORTH I N AMENDMVENTS TO
FLORI DA RULES OF CRI M NAL PROCEDURE
3.111(E) AND 3. 800 AND FLORI DA RULES OF
APPELLATE PROCEDURE 9. 020(H)., 9.140, AND
9. 600, 761 SO 2D 1015 (FLA. 1999)~?

Petitioner contends that the answer to above questi on,
the first of two certified by the district court in Harvey
Il, is “yes”. The standard of review is de novo.

I n Maddox, the Court was construing the effect the
Crim nal Appeal Reform Act (“Act:), Section 924.051, Florida
St at ut es( Supp. 1996), had upon various types of unpreserved
sentencing errors. The Court ruled in Maddox that an
unpreserved sentencing error can be corrected as fundanent al
error for the first time on direct appeal where the error is
“both patent and serious.” 760 So.2d at 99.

In Harvey |, the district court recogni zed petitioner’s
sentence of nine years was inmposed pursuant to a score sheet
prepared under the 1995 gui delines recommendi ng a
presunptive sentencing range of 5.75 years to 9.58 years (A-
2). That guidelines score sheet assessed 56 points for
aggravated battery as the “primary offense” (1-28-29). Under

Heggs, however, petitioner is entitled to be resentenced

11



pursuant to the 1994 gui delines. Under the 1994 gui deli nes,
aggravated battery corresponds to 42 points under “primry
of fense.” This 14 point reduction results in a recomended
sentenci ng range of 58.5 nonths to 97.5 nonths in prison.
Thus, petitioner’s present 9-year sentence (108 nonths)
amounts to a departure sentence without the required witten
reasons. Maddox determined this to be a fundanent al
sentencing error. 760 So.2d at 106-108. Mor eover, Heggs
itself deens the error fundanental. Accord: State v.

Johnson, 616 So.2d 1 (Fla. 1993).

W t hout question, the sentencing error in petitioner’s
case is “fundanental” under both Heggs, Johnson, and Maddox.
The issue posed by the first certified question is whether
even fundanmental sentencing errors nust be first presented
to the trial court pursuant to Florida Rule O Crimna
Procedure in cases where the first appellate brief is filed
on or after Novenber 12, 1999, the date the Court issued its
decision in Amendnents To Florida Rules OF Crim na
Procedure 3.111(e) And 3.800 And Florida Rules O Appellate
Procedure 9.020(h), 9.140, and 9.600, 761 So.2d 1015 (Fl a.
2000) (“Amendnents I1”). Here, the first appellate brief was
filed February 10, 2000 (A-3).

Petitioner asserts the doctrine of fundanmental
sentencing error as defined in Maddox, permtting such error

to be corrected for the first tine on appeal, has survived

12



the establishment of the right to file a nmotion in the tri al
court pursuant to Florida Rule OF Crimnal Procedure
3.800(b)(2) prior to the filing of the first brief.

First of all, nothing in the Amendnents Il opinion
itself suggests in the slightest that fundamental sentencing
errors nmust always be raised via Rule 3.800(b)(2).

Secondly, Maddox itself recognizes that the doctrine of
“fundamental error” has survived the Crim nal Appeal Reform
Act; indeed, it is expressly referenced in the statutory
| anguage:

Section 924.051(3) specifically
gi ves defendants the right to raise, and
appel late courts the authority to
correct, “fundanental error.” The Act
nei t her defines “fundamental error” nor
differentiates between trial and
sentencing error. It is certainly
reasonabl e to assune that, rather than
attenmpting to alter the definition of
fundamental error as it evolved through
case law, the Legislature intentionally
deferred to the judicially created
definition of “fundamental error.”

760 So.2d at 95.

Maddox t herefore expressly recognizes that “fundanental
error” applies to both trial and sentencing errors and even
t he Appeal Reform Act allows parties to raise, and the
courts to correct, fundanental errors. Maddox certainly does
not hold that after the date of the Amendnents Il decision
that a party nust first raise fundanmental sentencing errors

in the trial court.

13



In point of fact, the Court in Maddox observed:

In this opinion we address only the
question of whether unpreserved
sentencing errors should be corrected in
t hose noncapital crimnal appeals filed
in the wi ndow peri od between the effect
date of the Ace and the effective date of
our recent amendnent to rule 3.800(b)....

760 So.2d at 95, note 4 (enphasis supplied).

Thus, with all due respect to the Court, petitioner
argues that to the extent certain | anguage in Maddox appears
to concern cases where the initial brief is filed after
Amendments |1 was deci ded Novenmber 12, 1999, that | anguage
is nmere dicta.

Appel | ant contends that Maddox, properly understood,
nmeans that, even subsequent to Amendnents 11, any type of
error can be raised for the first tinme on appeal if
fundanental, whether the error be fundanmental trial or
fundanment al sentencing error.

To rule otherwise would effectively anend Section
924.051(3), Florida Statutes (Supp. 1996) as foll ows:

An appeal may not be taken from a
judgment or order of a trial court unless
a prejudicial error is alleged or, if not
properly preserved, would constitute
fundamental [trial] error. A judgnment or
sentence may be reversed on appeal only
when an appellate court determ nes after
a review of the conplete record that
prejudicial error occurred and was
properly preserved in the trial court or,
I f not properly preserved, would
constitute fundanmental [trial] error.

(enphasi s supplied). The bracketed, enphasized | anguage

14



above illustrates how the district court’s Harvey | deci sion
has anended the statute. The judiciary sinmply does not have

constitutional authority to effect such an amendnment.

15



The right of a citizen of Florida to appeal in a
crimnal case is grounded in the Florida Constitution; a
citizen has a constitutional right to appeal in a crim nal
case. Amendnments To The Florida Rules OF Crim nal Procedure,
696 So.2d 1103, 1105 (Fla. 1996)(“Anendments |”). The
| egi slature is enpowered to enact “substantive |law,” which
is that part of the | aw which creates, defines, and
regul ates rights, or that part of |aw which courts are
established to adm nister, and it includes those rules and
principles which fix and declare the primary rights of
i ndi vi dual s. Haven Federal Savings & Loan Association v.
Kirian, 579 So.2d 730 (Fla. 1991). The Court’s
constitutional authority to regulate “practice and
procedure” does not allow the Court to abrogate or nodify
substantive law. State v. Garcia, 229 So.2d 236 (Fla. 1969)
and Julian v. Lee, 473 So.2d 736 (Fla. 5'" DCA 1985).

Here, the legislature has defined the paranmeters of the
constitutional right to appeal by enacting the substantive
| aw known as the Crim nal Appeal Reform Act. As Maddox
itself recognizes, the Act does not elimnate the doctrine
of fundanental sentencing error and the courts have the
power to correct such errors. Wth all due respect, the
Court’s authority to regulate practice and procedure does
not give it the power to unilaterally do away with the

doctrine of fundanmental sentencing error and decl are that

16



even fundanmental sentencing errors nust be first raised via
t he changes to Rule 3.800(b)(2) nade in Amendnents 11

Thus, to the extent dicta in Maddox tends to support
what the district court has done in Harvey |, such dicta
sinply cannot be squared with the separation of powers
principles of the Florida Constitution.

Petitioner contends further that, even if the dicta in
Maddox was intended to be construed in the manner the first
district interpreted it in Harvey |, petitioner argues that
t he wi ndow period should be deened to remain open until My
11, 2000, the date Maddox was deci ded, rather than Novenber
12, 1999, the date Anmendnents Il was decided. This is
required by the “fair notice” aspects of the Due Process
Cl ause of both the state and federal constitutions. Rogers
v. Tennessee, __ U S |, 121 S.C. 1693, @ L.Ed.2d
(2001) and Buie v. City O Colunmbia, 378 U S. 347, 84 S.Ct.
1697, 12 L.Ed.2d 894 (1964).

In both Buie and Rogers, it was held that judicial
abrogation of a legal doctrine by an appellate court
decision violates the “fair warning” principle of the Due
Process Clause and may not be given retroactive effect where
it is unexpected and indefensible by reference to the | aw
whi ch had been expressed prior to the conduct at issue.

Here, nothing in either the Act or Amendnents |l placed

t he bench and bar on notice that fundamental sentencing

17



errors could not be corrected on direct appeal, but nust

i nstead be al ways rai sed under Rule 3.800(b)(2), especially
since fundanental error was expressly referenced in the Act.
At best, this did not occur until Maddox was deci ded May 11,
2000, with its |l anguage concerning a “w ndow period,” which
was after petitioner in this case raised a Heggs issue in
the district court.

I ndeed, at the tinme petitioner filed his merit brief in
the district court, it appeared to himthat Heggs was
directly on point, the error was fundanmental, and Heggs
allowed himto raise the issue for the first tinme on direct
appeal. Not only was petitioner of this view, but the state
was as well! As noted by the state in its Mtion For
Clarification, at the tine the state conceded error, the
state felt bound by Heggs and “has been following the rule
of | aw announced in Maddox since its announcnent [on May 11,
2000] " (A- 21) (enmphasi s supplied). Both parties in this case
were in effect blind-sided by Harvey I, since it relies upon
Maddox, a case that did not exist at the tine the briefs
were filed in the district court in this case.

In Florida, the proposition that appellate courts have
authority to correct fundamental sentencing errors that can
be corrected for the first time on direct appeal goes back
to at least to the 1959 decision of the Court in Stanford v.
State, 110 So.2d 1 (Fla. 1959)(dissenting opinion). In 1965,

18



the Court in Dallas v. Wainwright, 175 So.2d 785 (Fla.
1965), held that where the defendant received a 30-year
sentence where the statutory maxi num was 20 years, it would
be corrected via habeas corpus due to “fundanental error
appearing on the face of the sentence which renders it
void.” Id.

Thus, for at least forty years the doctrine of
fundanment al sentencing error, where the error can be
corrected by an appellate court even if not preserved in the
trial court, has part and parcel of the business of Florida
appel late courts. Not until Maddox was deci ded was anyone on
notice that even fundanental sentencing errors nmust now be
raised via Rule 3.800(2)(b). To rule that the “w ndow
period” nmentioned in Maddox cl osed Novenber 12, 1999, is a
violation of the Due Process Clause as constructed in Buie
and Rogers. In order to comply with the fair notice
requi rement, the wi ndow nmust remain open until May 11, 2000,
t he date of Maddox, rather than Novenmber 12, 1999, the date

of Amendnents |1.
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| SSUE |1:

VWHETHER AN APPELLANT I'N THE FI RST

DI STRI CT COURT OF APPEAL, WHO COULD HAVE
AVAI LED H MSELF OF THE PROCEDURAL
MECHANI SM OF THE MOST RECENT AMENDMENTS
TO FLORI DA RULE OF CRI M NAL PROCEDURE
3.800(B) SET FORTH I N AMENDMVENTS TO
FLORI DA RULES OF CRI M NAL PROCEDURE
3.111(E) AND 3. 800 AND FLORI DA RULES OF
APPELLATE PROCEDURE 9. 020(H)., 9.140, AND
9. 600, 761 SO. 2D 1015 (FLA. 1999), HAD
AN OBLI GATI ON TO RAI SE HI' S SI NGLE SUBJECT
CHALLENGE TO THE 1995 SENTENCI NG

GUI DELI NES I N THE TRI AL COURT, DESPI TE
THE EXI STENCE OF ADVERSE PRECEDENT | N
TRAPP V. STATE, 736 SO. 2D 736 (FLA. 1°T
DCA 1999), I N ORDER TO LATER OBTAI N
APPELLATE RELI EF BASED ON HEGGS V. STATE,
759 SO. 2D 620 (FLA. 2000).

Petitioner contends that the answer to the above
question, the second issue certified in Harvey Il, is “no.”
The standard of review is de novo.

The district court in Harvey | has declined to correct
petitioner’s sentence, even though the state conceded error,
and even though it is patently erroneous pursuant to Heggs
v. State, 759 So.2d 620 (Fla. 2000), because:

Not only did appellant’s trial
counsel not file a postsentencing
3.800(b) notion raising his single
subject claimin the trial court before
he filed his notice of appeal, but
appel l ate counsel also did not file a
notion in the trial court, after the
noti ce of appeal had been fil ed but
before the initial Anders brief had been
filed, raising appellant’s Heggs claim
Thus, both appellant’s trial counsel and
hi s appellate counsel failed to foll ow
t he procedures of Florida Rule of
Crimnal Procedure 3.800(b) which the
suprenme court had envisioned fromthe
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begi nni ng as providing to defendants a
mechani smto correct sentencing error in
the trial court at the earliest
opportunity.

(A-7).

In so ruling, petitioner contends the court in Harvey |
has failed to consider several matters.

First of all, the court’s suggested renedy, a Rule
8.800(2)(b) filed in the trial court either by trial or
appel l ate counsel, is wholly illusory. This is true because
of the practical effect of the decision in Trapp v. State,
736 So.2d 736 (Fla. 1st DCA 1999), quashed, Trapp v. State,
760 So.2d 924 (Fla. 2000), had on petitioner’s case, in
i ght of the Harvey 1.

On June 17, 1999, the district court in Trapp held that
Chapter 95-184, Laws O Florida, did not violate the single-
subj ect rule of the state constitution. Trapp controlled the
law in the first district until Heggs was deci ded on
February 17, 2000. Al circuit judges in the first district
were bound by Trapp until February 17, 2000. See Pardo v.
State, 596 So.2d 665 (Fla. 1992).

Therefore, at the tine petitioner was sentenced in this
case, it would have been entirely useless and futile for his
counsel to file a Rule 3.800(b) nmotion in the trial court,
because the trial court was bound by Trapp. Likew se, from

the time the notice of appeal was filed until the tine the

undersigned filed petitioner’s initial brief on February 10,
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2001, it would have been entirely useless and futile for the
undersigned to seek relief in the trial court for exactly

t he same reason, nanely, the trial court would have had no
ot her choice but to follow Trapp. Yet the district court has
affirmed in petitioner’s case because trial counsel and/or

t he undersigned failed to file a nmotion in the trial court
that the sentencing judge would have no choice but to deny.

It is well-established that a court should not require
t he performance of a useless act. See Howard v. State, 616
So. 2d 483 (Fla. 1st DCA 1993)(the | aw does not require a
futile or useless act) and Beckwith v. State, 386 So.2d 836
(Fla. 1st DCA 1980)(the | aw does abhor a usel ess act). Harvey
Il is in conflict with this principle.

Contrary to the district court’s view, to have
proceeded first in the trial court in petitioner’s case
woul d not have resulted in the correction of the sentencing
error at the earliest opportunity. The “earliest
opportunity” to have the error corrected in this case could
not, given Trapp, arise until Heggs was deci ded February 17,
2000; petitioner’s anmended brief based upon Heggs was filed
March 8, 2000.

Secondly, the district court in Harvey | has
m sapprehended or failed to consider the nature and depth of
the error conplained of. This is not a nmere sentencing error

or guidelines score sheet error. Here, the error stens from
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the fact that Chapter 95-184, Laws Of Florida, in
unconstitutional in its entirely; the provision is invalid
on its face. This Court has repeatedly held that the faci al
validity of a statute can be raised for the first tine on
appeal if the error is fundanmental. State v. Johnson, 616
So.2d 1 (Fla. 1973) and Trushin v. State, 425 So.2d 1126
(Fla. 1982). See also Harris v. State, 655 So.2d 1179 (Fl a.
1st DCA 1995). The error in petitioner’s case was deened
fundanmental in Heggs.

Petitioner argues that nothing in Maddox v. State,
overrul es either Trushin or Johnson. Because the error is
fundamental and involves the facial invalidity of Chapter
95-184, Laws OF Florida, it was proper for petitioner to
raise it for the first time on appeal

That the error involves the facial invalidity of a
chapter |aw gives rise to yet another reason why the
requirement to first proceed in the trial court would have
been futile, useless, and illusory. A trial court decision
on the constitutionality of a statute is reviewed de novo
because it presents a pure issue of |law, the appellate court
is not required to defer to the judgnment of the trial court.
State Departnent OfF Insurance v. Keys Title & Abstract
Conpany, 741 So.2d 599, 601 (Fla. 1st DCA 1999), review
deni ed, 770 So.2d 158 (Fla. 2000). Petitioner would have

gai ned nothing by proceeding in the trial court because the
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trial court was required to deny the notion because of
Trapp, and the district court would have reviewed the issue

de novo on appeal .
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In Harvey Il, the district court pointed out the
procedural history of Heggs and Trapp. Because the issue was
pending in the Court at the time his initial brief was
filed, the court in Harvey Il concluded that it would not
have been futile to have proceeded first via Rule
3.800(b) (2) (A-24-27).

In response, petitioner contends it matters not what
was going on in either this Court or in other districts
because the bottomline is that, under Pardo, in |ight of
Trapp any circuit judge within the first district was
required to deny the nmotion. Under the circunstances the
requi rement that petitioner file a notion that was required

to be denied is a classic exanple of “legal churning.” See
Eure v. State, 764 So.2d 798 (Fla. 2d DCA 2000) and M zel
v. State, 716 So.2d 829 (Fla. 3d DCA 1998)(court granted
relief to avoid the |Iegal churning which would be required
if we nmade the parties and the | ower court do the | ong way
what we ourselves do the short).

The district court’s reliance upon Espinosa v. State,
626 So.2d 165 (Fla. 1993) and Beltran-Lopez v. State, 626
So.2d 163 (Fla. 1993)(A-27), is msplaced. Both of those
cases are capital cases directly appealable to this Court.
As such, they do not involve the rule of Pardo that trial

judges are bound by the direct court decision in their

respective jurisdictions.
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Secondly, both Espinosa and Beltran-Lopez are cases
dealing with a jury instruction on an aggravating factor in
the death penalty statute. Both cases held that the jury
i nstruction i ssues were not properly preserved and, even if
t hey had been, the errors were harm ess. In other words,
despite the ruling that the issue was not preserved, the
Court neverthel ess reached the nerits.

Here, by contrast, petitioner’s case presents issues
concerning the constitutional validity of a statute which
the Court in Heggs has deened to be fundanmental error.

Espi nosa and Beltran-Lopez do not concern either fundanmental
error or the constitutional validity of a statute. The

answer to the second certified question is “no.”
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V. CONCLUSI ON
Based upon the foregoing analysis, argunents, and
authorities, petitioner urges the Court to answer the first

certified question “yes,” and the second certified question

no.” Petitioner requests the Court to quash Harvey | and
Harvey |1, vacate his sentence, and remand the cause to the
trial court with directions to resentence petitioner under
the 1994 guidelines as required by Heggs.
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