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PRELI M NARY STATEMENT

This i s an appeal of an Order denyi ng post-conviction Mdtion
to Vacate and Set Aside Death Sentence rendered April 30, 1994,
by The Honorable WIlliam Gary, Circuit Judge, Second Judi ci al
Circuit in and for Gadsden County, Florida. The appellant was
t he defendant below and will be referred to herein as Banks or
appellant. The appellee is the plaintiff and will be referred
to herein as the State or Appellee. The record on appeal of
this post-conviction nmotion consists of three consecutively-
pagi nat ed vol unmes and designations to the record on appeal wll
be by the synbol PCR- followed by the appropriate page nunber in
par ent hesi s. The trial transcript of the November 15, 2000,
hearing on the post-conviction Mtion consists of one vol une.
Designations to the transcript of the Novenber 15, 2000, heari ng
will be by the symbol PCT- followed by the appropriate page
nunmber in parenthesis. The record on appeal of this matter al so
includes the original trial proceedings which consists of nine
consecuti vel y- pagi nated vol umes which will be designated by the
synbol R followed by the appropriate page nunber in
par ent hesi s. This record includes six volunmes of trial

transcript, volunes one through five are consecutively pagi nat ed

and will be designated by the synmbol T- followed by the
appropriate page nunber in parenthesis. The sentencing
transcript consists of one volune and will be designated by the
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synbol ST- followed by the appropriate page nunber in
par ent hesi s.
PROCEDURAL HI STORY
On Cct ober 2, 1992, the Petitioner was indicted by a Gadsden
County, Florida Grand Jury and charged with the follow ng
crimes: Count |, First degree nmurder in that on or about

Sept enber 24, 1992, Defendant, Chadwi ck Banks, did unlawfully

kill a human bei ng, Sandra Banks, by shooting with a firearm
Count Il, on or about Septenber 24, 1992, Defendant, Chadw ck
Banks, did unlawfully kill a human being, Melody Cooper, by
shooting with a firearnt Count 111, on or about Septenber 24,

1992, Chadw ck Banks, did unlawfully commt a sexual battery on
Mel ody Cooper, a person |less than twelve years of age.

On March 13, 1994, Petitioner, Chadw ck Banks, changed his

plea fromnot guilty to a plea of no contest as to Count |, the
first degree nurder of Cassandra Banks, and Count IIl, the
sexual battery of Melody Cooper, with an agreed upon life-

sentence in prison with a twenty-five year, m ninmum mandatory
period. Petitioner also pled no contest to Count 11, the nurder
of Mel ody Cooper, w thout an agreenent as to what the sentence
woul d be on that count. The trial court adjudicated defendant
guilty on that date.

On March 13, 1994, jury selection for the penalty phase of

the trial comrenced.



A penalty phase proceeding followed jury sel ection per the
provi si ons of section 921.141, Fla. Stat. On or about March 17,
1994, the jury, by a vote of nine-to-three, recomended the
death sentence as to the first degree nmurder in Count Il as to
Mel ody Cooper (T-899). The trial court followed the jury’'s
advi sory recommendati on and on April 18, 1994, sentenced Banks
to death for the nmurder of Ml ody Cooper under the provisions of
section 775.082, Fla. Stat. (ST-1-14). The trial court, on the
sane date, sentenced Banks to life in prison on the remaining
counts. Thus, as to each count, the defendant was sentenced as
foll ows:

Count 1: Life in prison, with a mnimm
mandat ory sentence of 25 years;
Count 1I1: Deat h;
Count 111: Life in prison, with a
m ni nrum nandatory
sentence of 25 years.
The death sentence is the only sentence under attack by this
Mot i on.

The trial judge inposing the sentence was the Honorable
WIilliamGary, Circuit Judge, Second Judicial Circuit of Florida.

Appellant filed a Notice of Appeal was filed on April 29,
1994 (R 207). There was a direct appeal of the judgnent

and sentence to the Suprene Count of Florida in Case No. 83, 774.
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Appel |l ant was represented by Teresa Sopp of Jacksonville,
Florida. The appeal was denied and the defendant’s judgnment and

sentence affirmed on August 28, 1997. See Banks v. State, 700

So. 2d 363 (Fla. 1997). Rehearing was denied on COctober 13,
1997. The mandate was issued on Novenber 13, 1997.

On Sept enber 2, 1998, the undersi gned was appoi nted counsel .
On Septenber 9, 1998, the undersigned filed his appearance in
this matter. On March 9, 1999, Appellant filed a Mtion for
Extension of Tinme. On March 22, 1999, the trial court entered
an Order granting the extension of tine. On June 10, 1999
Appel l ant filed the Motion for Post-conviction Relief and to Set
Asi de Death Sentences. On Novenber 15, 2000, the court held the
evidentiary hearing on Appellant’s Mtion for Post-conviction
Relief. On April 30, 2001, an Order was entered denying post-
conviction Mdtion to Vacate and Set Aside death sentence. On
May 10, 2001, Appellant filed his Notice of Appeal. On
Sept enber 13, 2001, the Order setting the briefing schedul ed was
entered requiring Appellant’s Brief be served on or before

January 11, 2002.



STATEMENT OF THE FACTS

Chadwi ck Banks was represented by Steven Seliger. M .
Sel i ger has been a nenber of the Florida Bar since 1977 and has
practiced crimnal |aw for the past fifteen years. 1In the fal
of 1992, M. Seliger was appointed to represent Chadw ck Banks.
M. Seliger had previously participated in the representati on of
sonewhere between five and seven capital cases. Prior to 1992,
M. Seliger had participated in representing three capital
def endants where there was an actual trial and penalty phase.
These capital cases were Charles Burr, Darrell Barw ck and Kenny
Foster (3.850 PCT-10). Chadwi ck Banks’'s case is the penalty
phase proceeding that M. Seliger handled in Gadsden County
(PCT-12). Seliger renenbered acquiring Banks’s school records,
mlitary records, enploynent records, nedical records and
interviewing famly menbers and other people (PCT-13). (/g
Seliger did not nmke any of these records which he obtained
avai lable to the court-appointed psychol ogi st, Dr. Janes Brown
of Tal |l ahassee. Seliger renmenbers providing sone of the
records—specifically the medical records and school records-to
the state’'s court-appointed nental-health expert, Dr. Harry
McCl aren (PCT-13). M. Seliger concluded that the capital
penal ty phase woul d be about the nurder of the child, not the

death of the child s nother. He made a strategic choice to



focus the attention of the case onthe death of the child (PCT-14).

Sel i ger did not renenmber any di scussions with Chadw ck Banks
about a plea until the specific offer was made |l ate in the gane,
ri ght before trial (PCT-15). M. Seliger testified that he was
assi sted by another attorney, Armando Garcia. At the tinme of
t he penalty phase proceeding in M. Banks’s case, M. Garcia was
not connected with Seliger’s office (PCT-16). Seliger coul d not
remenber if he had paid M. Garcia for his involvenent in the
case (PCT-16). Al so, Seliger had sonme discussions with a
psychol ogi st/ awer out of Marianna, Fl orida, about the
mtigation evidence in Banks's case; however, Seliger did not
make any records available to that individual. His recollection
was that he had had an informal conversation with this other
psychol ogi st/ attor ney. Seliger, hinself, has no training in
psychol ogy (PCT-17). Seliger renenmbered review ng the records
of famly doctor, Pat Wodward, M D. These records reflected
t hat Chadw ck Banks had been the victimof physical child abuse
at honme as early as three years of age. These records reflected
possi bl e physi cal abuse to Chadwi ck Banks as a child.

Seliger testified that it was his strategic decision to
present Chadw ck Banks as a nenmber of an intact famly with two
parents who were hardworking people with acconplishments in
their lives who were known in the community. He concluded that

the presentation of child abuse evidence, particularly against
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Chadwi ck Banks’s father and conmmtted by M. Banks’s father,
woul d be inconsistent with that theory (PCT-18). M. Seliger
was aware of the effect this childhood abuse may have had on
Chadwi ck Banks and the role it may have played in his eventual
conm ssi on of this double nurder (PCT-18-19). Seliger chose not
to present this child-abuse evidence in a Spencer hearing
because he thought it would be inconsistent with his argunment
that he made to the jury that this was a life worth saving.
When asked whet her or not he had di scussed the effect of al cohol
on abused-child personality with any nental -heal th expert prior
to making the decision not to present any of this evidence, he
answered he did not have a nmenory (PCT-19). Seliger did not
bring M. Garcia into the case to prepare for the penalty phase
(PCT-20). Garcia had not reviewed the materials, school records
and other docunents in the Chadwi ck Banks's file prior to
participating in the trial (PCT-20). M. Garcia had not spoken
with Dr. Harry MCl aren or any other nental-health advisors.
Seliger testified that it was his job to speak with these
i ndi viduals. Seliger discussed the decision on who would the
cl osing argunent was made either right before trial or at the
begi nning of the week of trial (PCT-21). M. Seliger did not
remenber what M. Garcia s experience in capital cases was in
1994. He did know that Garcia had not argued any capital cases.

Seliger had argued three cases to capital juries (PCT-22).
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Seliger stated that he thought M. Garcia could be nore
enotional with the jury than he could in telling this story of
Chadwi ck Banks. Seliger had hired Harry MClaren as an expert
witness in death penalty cases on prior occasions (PCT-25). He
had not had any dealings with James Brown (PCT-25-26) and was
not famliar with his reputation (PCT-26). Seliger did not
remenber asking McClaren if he knew James Brown’ s reputation as
a psychol ogi st (PCT-26). On cross-exam nation, Seliger stated
he had probably tried seventy-five jury trials in Gadsden
County. Seliger discussed the child-abuse history with M.
Banks’s parents who were very defensive about that (PCT-34).
Seliger stated the record from Dr. Wodward s office was that
there were physical marks on Chadw ck Banks as a young child.
There was an expl anation that Chadw ck Banks's father beat him
with some kind of an electrical cord over a period of a nunber
of years. This eventually stopped at sonme point. Seliger said
no one ever canme up with an explanation for himas to why Banks
would kill the child, but some of the nmental-health testinony
could explain why he killed the wife (PCT-36). I f Seliger
presented a defense that Chadw ck Banks was a |life worth saving,
it would be inconsistent with his defense to present evidence
that he had commtted other crimes while drinking (PCT-37).
Presenting evidence of his crimnal hi story would be

inconsistent with the defense Seliger presented (PCT-38). M.
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Seliger was aware that Dr. MClaren had pretty strong feelings
about this case and | ater becane aware of a letter that McCl aren
had witten to the state attorney expressing his views on
Chadw ck Banks’s crinme (PCT-39).

On re-direct exam nation, Seliger adnmtted he was not aware
of Chadwi ck Banks’s prior arrest for DU . He knew Banks had
suffered a head injury, but he did not know it was related to
the DU (PCT-41). Banks never discussed the DU wth Seliger
(PCT-42). Banks did discuss his aggravated assault case with
Seliger and Seliger reviewed the police reports (PCT-42). The
only arrest Seliger knew of was the aggravated assault. Seliger
agr eed Banks had been drinking a | ot on the night of the nurders
(PCT-43). He was probably drinking when he commtted the DU
(PCT-44). Seliger could not remenber if Banks had told him he
had consuned nore al cohol after |eaving Dutt’s. Seliger agreed
that the fact that Banks carried a gun could have made the crine
seem nore spontaneous as opposed to preneditated.

The next witness was Armando Garcia. Armando Garcia is a
1977 graduate of Florida State University Coll ege of Law. He
had been practicing for about seventeen years at the tine of
this trial. His first two years were with a civil-practice |aw
firm He practiced in the area of famly |law, transportation
law and crimnal defense. In 1986, he becanme an Assistant

Federal Public Defender and represented federal defendants in
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1990. 1In 1990 and 1992, he was in private practice. 1In 1992 to
1994, he worked at the Volunteer Lawyers Research Center in
Tal | ahassee and wor ked on post-convi ction proceedi ngs in capital
cases. In 1995, after this trial, Garcia went into practice
with Seliger under the nanme of Garcia and Seliger. Garcia has
known Seliger since 1974 or 1975. The Chadw ck Banks deat h-
penalty case was the first crimnal case that Garcia had ever
wor ked together with Seliger. The Center provided assistance to
vol unteer | awers representing death-row inmates. Garcia never
appeared as a | ead counsel in a post-conviction proceedi ng, but
he did provide support (PCT-51-52). In 1994, Garcia was in the
process of separating fromthe Vol unteer Lawyer Resource Center
due to congressional cutbacks. In the interimperiod while he
was unenpl oyed and prior to setting up his own practice, Garcia
tal ked to Seliger about the Banks case. Garcia agreed to
participate in the representati on of Banks. Garcia never filed
a formal notice of appearance in the case and did not get paid
for his services. He was volunteering to help in a very tragic
case (PCT-52-53). Garcia's participation in the case included
interviewing a witness naned M chael Figgers, who was the band
di rector. Garcia conducted the direct exam nation of M.
Figgers in the penalty phase. Garcia did not have any
di scussions with any nental-health professional in this case

(PCT-54). Garcia learned he would do the cl osing argunment a day
9



or two before the closing argunent (PCT-54). Garcia had never
made a closing argunent in a death-penalty case prior to that
cl osing argunent and has not nade one since (PCT-54). This was
his only closing argunent in a death penalty case (PCT-55).
Garcia did not discuss strategy regarding nental-health
testimony with M. Seliger (PCT-55). M. Garcia never had any
substantive conversation or discussions w th Banks about his
case (PCT-56). Garcia was not part of a discussion as to
whet her or not Banks would testify (PCT-56).

Defendant called Dr. David Partyka, |icensed practicing
psychol ogi st. Partyka was qualified as an expert witness in the
area of child devel opnment, sex crinmes as relates to juveniles
and child abuse (PCT-61). Partyka testified he had revi ewed
records obtained by Banks's original trial counsel, Steven
Seliger, in addition to the notes and records of Drs. Harry
McCl aren and Janes Brown. Partyka |istened to a tape recording
of Chadw ck Banks’s confession nmade on Septenber 24, 1992.
According to Partyka, Dr. Brown’s notes do not indicate any
record of Brown speaking with defense counsel, Seliger (PCT-63).
Partyka' s review of Dr. McClaren's notes and file materials do
not indicate McClaren was provided with any of the background
record materials gathered by Seliger. MC aren appears to have
nmet Banks and reviewed his case one tinme, Septenmber 24, 1992

(PCT-64). Ed Harvey, Assistant Public Defender originally
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appointed to represent Banks, did speak with MC aren on
Sept enber 29, 1992, according to record materials in McClaren's
file (PCT-64).

Partyka perfornmed a rating of Banks under the Haire
Psychopat hy Checkli st. The Haire Psychopathy Checklist is a
list of twenty items which are used to score an individual by
rating himas a zero, one or two for each item (PCT-66). The
Hai re Checklist specifically rates the individual as to whether
or not they have (1) superficial charm (2) a grandi ose sense of
self worth, (3) a need for stinmulation or prone as to boredom
(4) pathological lying, (5) cunning or manipulative behavior
(6) lack of renmorse or guilt, (7) shallow affect, (8) |ack of
enpat hy, (9) where they have a parasitic lifestyle, (10) living
of f others and never contributing, (11) poor behavioral skills,
(12) prom scuous sexual behavior, (13) inpulsivity, (14) | ack of
realistic long-termgoals, (15) early behavioral problens, (16)
irresponsibility, (17) failure to accept responsibility for
their actions, (18) many short-termmarital relationships, (19)
hi story of juvenile delinquency, revocation of conditional
rel ease and (20) crimnal versatility. The maxi num score would
be a forty and a score of thirty indicates a psychopathic
personality. Banks scored an ei ght which suggested that he had
a very snmall probability of future violence (PCT-68). Partyka

di scussed the physical child abuse which Banks endured as a
11



child (PCT-69). Banks’s physical child abuse was not a one-tine
event. His father’s use of an electrical cord to beat himfor
di scipline took place on at |east seven occasions. Banks also
wi t nessed physical abuse of other famly nmenbers, including his
si ster. There was one occasion where Banks was physically
tossed to the ground with such force as to be rendered
unconsci ous (PCT-69). The physical abuse ended at age 15.
Partyka's interview of Banks also revealed a visit to the
Banks’ s household fromthe HRS Child Protection Team after the
school reported his sister had bruises and welts. The physical
abuse led to his older sister being placed tenporarily in a
foster hone (PCT-70).

Banks began to get secretly involved with alcohol in his
hi gh school years. His parents did not drink at all (PCT-71).
Banks’s drinking picked up considerably in the Arnmy (PCT-71).
There were incidents described in his mlitary career in Korea
where he woul d shoot pool, drink and becone i nvol ved in physical
altercations (PCT-72). Banks was a weekend drinker (PCT-72).
This allowed himto naintain a steady job for over a year prior
to this incident (PCT-72). All of Banks’s incidents involving
hi ghl y-aggressi ve behavi or or crim nal conduct involve al cohol,
his mlitary altercations, DU, aggravated assault and the ni ght
of the sexual assault and murder of Melody Cooper (PCT-73).

Al cohol played a major role on the night of the crinmes affecting
12



Banks’s judgment and disinhibiting his aggression (PCT-75).
There is also a possibility that Banks may have suffered a bl ack
out imrediately after the comm ssion of the crine (PCT-87).

Def endant Chadw ck Banks then called Janes D. Larson, an
additional licensed psychol ogist, as an expert w tness. Dr .
Larson is a specialist in Forensic Psychology and has qualified
to testify in hundreds of capital cases in the State of Florida
for both the State and the defense in conpetency proceedi ngs and
deat h-penalty proceedi ngs (PCT-91). For purposes of this
hearing, Dr. Larson was admtted as an expert in the area of
Forensi ¢ Psychol ogy, especially mental mtigating criteria. Dr.
Larson also reviewed the entire Chadw ck Banks file including
crimnal records, medical records, school records, army records
and the notes of evaluation performed by Dr. MClaren and Dr.
Brown (PCT-93). Dr. Larson has special expertise in the area of
battered child syndrone. Dr. Larson testified the status of
research into the effects of child abuse, the battered child
syndronme, was the sane in 1992 as it was in November 2000, the
time of this hearing (PCT-96). Chil dren who are abused have
hi gher rates for future nental illness as adults and as risk for
vi ol ence as perpetrators thenmsel ves. (PCT-96-97). They are al so
at a higher risk for substance abuse and crimnal activity in
general (PCT-97). Excessive drinking is consistent wth

battered child syndrome (PCT-97). Al so, inmpulse contro
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problens related to anger managenent are |inked to battered
child syndrome (PCT-97). There is also a connection between
al cohol use and anger managenent problenms. Child abuse victinms,
or battered children, often as adults are very angry people.
VWhen al cohol is combined with the battered child syndrone, there
is a deadening of the usual controls which govern i npulses
toward anger and other inappropriate behaviors (PCT-97-98).
This anger is usually directed toward an attachnment figure (PCT-
98) and the wife and children are the two nost common attachment
figures (PCT-98).

Dr. Larson also testifiedthat, based upon hi s understandi ng
of the mtigation criteria contained in Chapter 921.141, Fla.
Stat., he could have testified to help the jury understand the
rel ati onshi p between early child abuse and adult anger and adul t
vi ol ence and how that violence is nore likely to be released in
associ ation with al cohol and how al cohol itself is nmore |ikely
to be a way of dealing with early childhood trauma (PCT-98).
Dr. Larson could have testified to that in 1994, the tinme of
Chadwi ck Banks’s trial (PCT-99). Dr. Larson ruled out the
possi bility that another psychol ogi st could have testified that
there was no possible connection between alcohol and this
battered child syndrone in 1994 (PCT-100). Snoking marijuana
al so exacerbates the effects of alcohol. In Dr. Larson’s

opinion, there was a significant amount of mtigation which
14



coul d have been presented (PCT-100). Dr. Larson testified the
control exerted by the famly during the early years through
hi gh school could prevent certain kinds of behavior, especially
crimnal behavior, which m ght surface during the early adult
peri od when people generally get their first tastes of freedom
(PCT-102). This is due to the child' s adaptive response to the
abuse which allows the child to keep the anger arising out of
abuse in abeyance for a long period of tinme. Dr. Larson opined
there is little likelihood of violence by Chadwi ck Banks while

i ncarcerated (PCT-102-103).
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STANDARD OF REVI EW
The court reviews an ineffective assistance of trial
counsel claim as a m xed question of |aw and fact
subject to plenary review under the test set forth in
Strickland v. Washi ngton, 466 U.S. 668, 104 S.Ct. 2052
80 L.Ed. 2d 675 (1984) and Rose v. State, 675 So. 2d

567 (Fla. 1996).
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SUMMARY OF THE ARGUMENT
WHETHER THE TRIAL COURT ERRED | N DENYI NG

APPELLANT S MOTI ON FOR POST-CONVI CTI ON RELI EF FOR

| NEFFECTI VE ASSI STANCE OF TRI AL COUNSEL | N THE PENALTY

PHASE OF HI S CAPI TAL TRI AL.

Appel | ant contends that the trial court below erred in
denyi ng Post Conviction Relief. The evidence presented in the
post -convi ction hearing show a trial |awer gathered sufficient
i nformati on about the background and history of this appell ant
and the events surrounding his offense, but failed to seek the
pr of essi onal assistance of a mental-health expert to evaluate
that background history for statutory and non-statutory
mtigation. This failure to seek such professional expertise
cannot be considered a strategic choice. Therefore, appellant
has net his burden under the first prong of Rose v. State, 675
So. 2d 567 (Fla. 1996), in that he has identified an act of
counsel which was deficient and not sinply a strategic choice.

The evidence bel ow al so established appellant has nmet his
burden under the second prong of Strickland v. Washington, to
wit: Trial counsel’s deficient performance resulted in actual
prejudice to appellant. In this case, a jury mnade a
recommendati on of death by a nine-to-three vote. Three jurors

were swayed to vote for |life even though they were offered no
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evi dence of how al cohol conbined with an early-chil dhood history
of the appellant my have contributed to the tragedy that
occurred in September 1992 which resulted in this horrible
crime. All they heard was the appellant was a nice young man,
seem ngly bel oved by everyone, who suddenly came hone one ni ght
and nurdered his wife in cold blood and brutally raped and
murdered a ten-year-old stepdaughter. Neither the trial court
nor this Court can say with the certainty required in a capital
case that an explanation of howthis crinme canme to be could not
have swayed three jurors. There is a reasonable probability the
out come woul d have been different had the jury been presented
with this evidence. Had defense counsel presented this evidence
to a nmental -health expert for full review and consultation and
t hen, based on the expert’s opinion and his own sound judgnent,
rejected it in favor of the course he chose, that would be
under st andabl e, but when the failure to seek that professional
help is conbined with assigning the closing argument in the
penalty phase of the case to a |lawer conducting his first and
only closing argument in a death-penalty case, there is a
substantial probability of error. Appellant has met his burden
of denonstrating cause and prejudi ce and has proven ineffective

assi stance of counsel occurred in this trial.
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ARGUVMENT
WHETHER THE TRIAL COURT ERRED I N DENYI NG

APPELLANT' S MOTI ON FOR POST-CONVI CTI ON RELI EF FOR

| NEFFECTI VE ASSI STANCE OF TRI AL COUNSEL | N THE PENALTY

PHASE OF HI S CAPI TAL TRI AL.

The trial court below stated the issue as

whet her defendant was denied his right to effective

assi stance of counsel guaranteed to him by the state

and federal constitutions during the penalty phase of

his capital trial when counsel failed to retain a

mental health expert to eval uati on possible statutory

or non-statutory mtigating evidence which was
avai l abl e for presentation to the sentencing jury and

j udge.

I n denying defendant’s Mtion for Post-conviction Relief,
the trial court cited to this court’s opinion affirmng the
deat h sentence, quoting:

Al t hough he [Banks] had ingested a considerable

guantity of alcohol before the nurders, appellant’s

actions both before and during the nurders and the

l ength of time over which the alcohol was consunmed

support the trial court’s findings that there was

i nsufficient evidence to establish that appell ant was

under the influence of alcohol when he assaulted and

killed Mel ody Cooper. Banks v. State, 700 So. 2d 363,
368 (Fla. 1997).

(PCR-223-224). It is precisely this point, that there was
def ense counsel failure to prevent sufficient evidence of the
effect of alcohol in the nurder which is the basis for
appellant’s Mtion for Post-conviction Relief. Appel | ant,
Chadwi ck Banks, contends he was denied his right to effective
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assi stance of counsel during the penalty phase of this capital
trial because counsel failed to retain a nental -heath expert to
eval uate possible statutory and non-statutory mtigating
evi dence whi ch was avail able for presentation to the sentencing
jury and judge, especially evidence of the role and affect of
al cohol in this defendant’s crimnal life and in this crine.

At appellant’s original sentencing proceedi ng, Annie Pearl
Collins, a bartender at Dutt’'s Place and close famly relative
of the victins of the offense, testified that, on the evening
before the double murder took place, she had served Defendant
Chadwi ck Banks at | east three, sixteen-ounce nmalt |iquors (PCT-
534). The taped confession of Defendant Chadw ck Banks which
was played to the jury indicated that Defendant has also
consuned at |east a six-pack of Colt 45 Malt Liquor and five
Busch beers on that night (PCT-673). Deputy Sheriff Tommy
Haire, the officer who took the recorded confession of Chadw ck
Banks testified that there was no Breathal yzer or bl ood-al cohol
test given to the defendant after he was arrested (PCT-695).
Deputy Sheriff Haire also testified that a urinalysis was done
but there was no screening for al cohol (PCT-697).

I n closing argunent defense counsel referred to Defendant’s
consunpti on of al cohol; however, there was no evi dence presented
by the Defendant as to what role alcohol, in conmbination with

Def endant’ s ot her personal background and characteristics, would
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have had in leading to this double nurder. The jury was not
given any evidence that wuld allow them to consider in
mtigation “the capacity of the defendant to appreciate the
crimnality of his conduct or to conform his conduct to the
requi rements of l aw was substantially i mpai red. 8§
921.121(6)(f), Fla. Stat. (1993). Likewi se, the jury was not
instructed on this mtigating factor. The menbers of jury,
whi ch voted nine to three in favor of the death penalty, were
not given any professional assistance from a nmental-health
consultant to properly evaluate the defendant’s nental state at
the time of the nurders.

This is not a situation where the allegation is that the
nment al -health experts were not provided adequate background
information by the |awyer. This is a case of the inadequate
investigation of potential mtigation evidence underscored by
defense counsel’s failure to obtain the assistance of a court-
appoi nted nental -health consultant during the penalty phase of
a capital proceeding.

Def ense counsel, may in the interest of strategic pl anning,
fail to put on the testinony of a nental -health consultant in a
capital case wthout rendering ineffective assistance of
counsel . Here, counsel chose to accent defendant’s famly
hi story, growi ng up on Gadsden County, attending |ocal Gadsden

County School s, participating in school activities, joining the
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arnmy and his enploynment record. That may be a wise strategic
choi ce, based on a | awer’s knowl edge and understandi ng of the
jury venire in which he practices.

However, trial counsel rejected the use of a nental -health
expert from the onset of his investigation into mtigation by
failing to even obtain the appointnent of a nental-health
expert. The presentation of mtigation was not made with the
advi ce and expertise of a nental -health consultant, even though
def endant’ s nmental state was clearly the dom nant issue. There
is no value in presenting evidence of the generally good
character of the defendant w thout sonme explanation as to why,
on this particular day, wthout any prior warning, defendant
acted the way he did. Trial counsel did not have nmental -health
opi nion/ evidence to present prior to the start of trial. This
was not just a situation where trial counsel had a strategy not
to present certain evidence. Here, trial counsel did not retain
a nmental -health expert to help him properly evaluate other
possible mtigating evidence and chose not to present that
evi dence.

Dr. Harry McClaren, |icensed psychologist in the states of
Fl ori da and Al abama and t he state court-appointed expert inthis
case, has given an Affidavit regarding the role of a nental-
health consultant in a capital case (PCR-114-119). Dr .

McCl aren states that in conducting a conprehensive, forensic
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psychol ogi cal evaluation in a capital case, it is optiml and
sometinmes critical that information such as the follow ng, if
obt ai nabl e, be reviewed by nental-health professionals
testifying as expert witnesses in the penalty phase of capital
proceedi ngs. Dr. MC aren then |ists nmedical and nmental health
records, school records, social records, enploynent records,
mlitary records, juvenile delinquency and dependency records,
adult crimnal records and probation and parole records.
Defendant’s trial counsel nade the effort to obtain all of this
information, but did not seek the advise or obtain the
conprehensi ve, forensic psychol ogical evaluation of a nental -
health consultant, even though this was freely available to
counsel by court appointment. Dr. MClaren also states in his
Affidavit that it is optimal for the nental -heath consultant in
a capital case to interview as many of the individuals as
possi bl e who have known the defendant who have had occasion to
observe his behavior, such as famly nmenbers and other
know edgeabl e about defendant’s behavior—-close friends, ex-
girlfriends, etc. Defendant was deprived of a fundanmental right
and necessity of a nental-health consultant in the guilt and
penalty phases of this capital case proceedi ng. Chad Banks was
the only person ever interviewed by a defense nental-health
expert at any time during counsel’s representation of the

appel l ant. Appellant was interviewed in October 1992, by Dr.
23



Janmes Brown. This expert, Dr. James Brown, did not have the
opportunity to review any of +the appellant’s records or
interview any famly nmenbers prior to making a report because
the records were not available at the tinme and counsel never
arranged for himto review any other evidence.

A weal th of conpelling mtigation was never presented to the
jury charged with the responsibility of determ ning whether
def endant would live or die. Inportant, necessary and truthful
information was withheld from the jury and this deprivation
violated defendant’s constitutional ri ghts. Eddi ngs v.
Ckl ahoma, 455 U. S. 104 (1982); Lockett v. Ohio, 438 U S. 586
(1978). There was evidence of defendant’s intoxication at the
time of the offense which would have been rel evant both at the
guilt, innocent and penalty phases of the trial.

In discussing the statutory nental health mtigating
factors, this Court has recognized that “a defendant may be
| egal |y answerable for his actions and legally sane, and even
t hough he may be capabl e of assisting his counsel at trial, he
may still deserve some mtigation of sentence because of his
mental state.” Perri v. State, 441 So. 2d 606, 609 (Fla. 1983).
Avai | abl e evidence of intoxication at the time of the offense
and evi dence of defendant’s al coholic problemcould, separately

or in conbination with the stress of the situation on the night
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of the crime, have established statutory mtigating factors, as
well as Dblunted the cold and calculating, preneditated,
aggravating factor so strenuously argued by the state and
i nproperly considered by the jury due to a flawed jury
instruction. This evidence would have made a difference. Here,
all that was required was for defense counsel to persuade three
ot her jurors and the recommendati on woul d have been six-to-siX.
Def endant was three votes from a life inprisonnment
recomendation. Defendant’s trial counsel was deficient under
t he standard of Strickland v. Washington, 466 U S. 668, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984). Def endant can denonstrate
cause for the om ssion, trial counsel’s failure to even obtain
a nmental -health consultant to assist in the guilty and penalty
phase of this proceeding and the resulting actual prejudice

The failure to present this evidence to the jury, to the judge
and, nore inmportantly, to establish on the record for ultimte
review by the Suprene Court of Florida. There 1is no
justification for the decision not to obtain the assistance of
a nental -heath consultant prior to trial and this om ssion

warrants setting aside the sentence in this case.

This court has held that an ineffective assistance of

counsel claimis a m xed question of |aw and fact subject to
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pl enary review under the test set forth in Strickland v.
Washi ngton, supra. Rose v. State, 675 So. 2d 567 (Fla. 1996).
The defendant’s burden in a post-conviction notion seeking to
obtain reversal of his death sentence on the ground of
i neffective assistance of counsel requires that he:

must show both (1) that the identified acts or

om ssions of counsel were deficient or outside the

wi de range of professionally conpetent assistance and

(2) that the deficient performance prejudiced the

defense such that, wi thout the errors, there is a

reasonabl e probability that the bal ance of aggravati ng

and mtigating ~circunstances would have been

di fferent.

See Rose at 571. Likew se, trial counsel has a duty to conduct
a reasonable investigation including an investigation of the
defendant’s background and famly history for possible
mtigating evidence. The failure to do so “may render counsel’s
assi stance ineffective.” See Bolender v. Singletary, 16 F.3d
1547, 1556-57 (11t Cir. 1994).

Specifically, a defense attorney's failure to find and
present evidence of brutal abuse of a defendant comm tted by the
defendant's father has been found to be ineffective and
deficient. See State v. Lara, 581 So. 2d 1288 (Fla. 1991). 1In
Lara, the trial court granted the defendant's 3.850 Mdtion and

this Court affirmed that deci sion because the defendant's tri al
counsel failed to put forth conpelling mtigating evidence. 1d.

In Lara, the trial court also nade a finding of actual prejudice
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under the Strickland v. Washington standard because the death
penalty recommendati on had not been unani nous. 1d. Therefore,
counsel's deficient investigation and performance could have
substantially increased the probability that the presentation of
evidence in the defendant's case could have swayed just a few
nore jurors in order to have a recommendation of a life
sent ence.

Here, the evidence indicates that the defense trial counsel
did not utilize investigators in his preparation of Defendant
Banks's defense. Hi s own personal investigations consisted of
sone unverifiable, informal discussions with Dr. Harry MCl aren,
t he state nment al - heal th expert, and a now- deceased
| awyer/ psychol ogi st somewhere in the panhandle. Mreover, with
respect to the evidence which Attorney Seliger did discover,
such as past child abuse and the amount of alcohol which
def endant had consune on the evening prior to the nurders, he
sinply failed to utilize this evidence at the penalty phase to
present conpelling mtigating factors for the jury to consider.
Def ense counsel failed to solicit the opinion of any nmental -
health expert that could establish the connection between the
apparent abuse Defendant Banks had suffered and his actions on
Sept enber 24, 1992. Not surprisingly, given there was no

devel opnent of any evidence, there was no such evidence

27



presented to the jury during the penalty phase or to the trial
court prior to inposition of sentence.

Defense trial counsel testified and the trial court found
that the decision not to present this evidence was a strategic
choi ce. However, the evidence of the surrounding circunstances
of trial counsel's performance and i nvestigation tend to suggest
that, in fact, the trial counsel did not strategically chose not
to offer an explanation but failed to properly investigate and
find such an explanation. Trial counsel adnmtted the problem
with his defense was that he was unable to give the jury an
expl anation for the defendant's outrageous behavior. However
sinmply investigating and exploring the child abuse and al cohol
evidence with credible nental-health experts would have given
t he defense a possible rational explanation that woul d have been
mtigating in this case. Such explanation not only would have
denonstrated to the jury an accurate description of the
def endant's chil dhood and background, but also it would have
supported the defense's theory that this was an unusual anomaly
in this defendant's l|ife.

This past child abuse of the defendant combined with the
anmount of al cohol consunption woul d have made the act seem | ess
cruel and deviant and nuch nore explainable at least to three

menbers of the jury. Specifically though, the error in the
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Order belowis contained in paragraph seven of the Judge's Order
(PCR-224) .

Here, defense counsel reviewed the reports of two nental -
heal th experts who exam ned the defendant prior to trial and
consulted with a psychol ogist/|lawer prior to trial. However,
thisis sinply a reference to Harry McClaren and Dr. Janes Brown
and sone unknown psychol ogi st/| awer, none of whomwere given an
opportunity to review any of the background i nfornmati on gat hered
by defense counsel. Dr. Harry McClaren's entire role in this
case consisted of an hour-long interview on Septenber 24, to
determine i f the confession given by the defendant woul d hol d up
in court. Even assumng this was not a trenendous abuse of the
def endant's constitutional rights to have a | awyer present, Dr.
McCl aren sinply did not have any of the evidence he would need
to render advice to trial counsel regarding mtigation. I n
fact, as noted in the trial testinony of Steve Seliger, MC aren
wote a letter to the State Attorney descri bing howthis was the
wor st nurder he had ever seen. This is hardly the kind of
unbi ased, professional opinion the defendant was entitled to in
the preparation of his defense. Trial counsel nmay as well have
consulted Mel ody Cooper's close famly nmenbers to render an
opi ni on on the ampunt of mtigation available in this case.

The sanme is true of psychologist, James Brown, who

i ntervi ewed Banks in October of 1992. Once again, there was no
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i ndication that defense counsel had any know edge of Janes
Brown's reputation and standing in the comunity or experience
with capital cases. Moireover, Dr. James Brown was not provided
with any of the background i nformation that was avail able. Once
again, the defendant's position is that, had all of this
background i nformati on been presented to a nental -health expert
for an independent review to assist the trial counsel in the
presentation of mtigation, then this matter coul d be deci ded on
grounds that a strategic trial choice was nade. That is
counsel's right based on his experience and know edge of the
case law and this locality and this defendant. However, defense
counsel did nothing to docunent that any of the things to which
he testified actually occurred and even if they did occur, they
are not adequate investigation in defense of an individual who
is facing the death penalty.

A t horough and conpet ent nent al - heal t h eval uati on woul d have
devel oped the following potential mtigating factors: (1)
Chadw ck Banks was severely beaten by his father, Dennis Banks,
Sr., beginni ng when he was three-years old. These beatings were
docunmented by nedical records of Dr. Pat Wodward in Quincy,
Fl ori da. Dr. Wodward' s notes of an October 5, 1974, visit
reflects swelling and bruising of the |unbar region, hips and
buttocks with the note “father stays and keeps children equa

battered child.” (PCR-100). (2) These beatings continued and
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wer e aggravated by the use of electrical cords and broom handl es
until Chadw ck Banks was approximately 11 or 12 years old. Dr.
McClaren’s report of his Septenmber 24, 1994, interview of
Chadwi ck Banks indicates severe scarring on the arms, back and
| egs frombeati ngs adm ni stered by Chadwi ck Banks’s father (PCR-
107). Defendant also lost his right front tooth in one of these
beatings. In 1982, the Departnment of Health and Rehabilitative
Services (HRS) investigated allegations of child abuse by
Def endant’s father, Dennis Banks, Sr., toward the second child,
Coswel | an Banks. (3) Chadw ck Banks often had to be held out of
school to allow his cuts and bruises from these beatings to
heal. Chadw ck was not taken to a doctor to treat any of these
injuries which left the scars on his arns, |egs and back. These
beati ngs cause a young child to learn to resolve problens by
viol ence. The battered child also develops a |ow threshold of
irritability. Chadw ck Banks was generally able to repress the
i npul se toward towards violence in his high school years.
Chadw ck Banks’'s consunption of alcohol and the disinhibiting
effect of alcohol. (4) A nmental-health expert could have
explained all prior crimnal conduct involving Chadw ck Banks
revol ved around over consunption of alcohol. For exanple, the
March 29, 1991, incident where Chadw ck Banks fired a shotgun at
t he Havana Hei ght s apartnent conpl ex i nvol ved t he consunpti on of

a case of beer by Chadw ck Banks and his cousin, Rendell Strong,
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t hat evening. The altercation between Chadw ck Banks and Tomy
Boddi son, Jr., resulted in M. Boddi son stri ki ng Chadw ck Banks.
Only after being hit by M. Boddi son did Chadwi ck Banks run to
his car to obtain the shotgun.
(5) I'n June 1992, Chadw ck Banks was involved in a DU returning
from a graduation party. M . Banks |ost control of a pickup
truck and crashed the vehicle. His blood al cohol was tested at
.18. (6) On the night of this crimnal episode, Septenber 23
and the norning of Septenber 24, Chadw ck Banks had consuned
anywhere from six, 16-ounce malt |I|iquors, to twelve nmalt
i quors, depending on the testinmony of the bartenders at Dutt’s
Pl ace and the defendant’s own statenent to police officer. A
jury could have heard an explanation for how and why the young
man, sitting before them could have commtted this double
murder and the rape of a ten-year-old girl.

| nstead of hearing how a very small, three-year-old child
was beaten by an overbearing, dom neering, abusive father, the
jury heard a fairytal e about an idyllic chil dhood where Chadw ck
Banks was rai sed by the ideal father, a father who was “t he best
father in the world.” The only possible explanation for this
mur der became the inherent evil nature of Chadw ck Banks. It is
possi ble that an additional three jurors on that jury pane
coul d have voted for life if this informati on had been presented

to them
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The defendant was seriously and severely prejudiced by the
acts and om ssions of trial counsel as set out above for the
foll owi ng reasons, each of which is sufficient to sustain the
defendant’s right to relief per this notion.

Thus, Judge Gary was never nmade aware of the nmagnitude and
extent of the pervasive nature of the child abuse suffered by
t he defendant and how this could have inpacted his ability to
appreciate the <crimnality of his conduct, a statutory
mtigating factor. Second, had trial counsel properly
i nvestigated the issue defendant’s background and nmental state
t hrough the use of a nmental health expert and properly presented
that evidence to the trial judge, there is a distinct and
significant |ikelihood or reasonable probability that the
outcone of this sentencing hearing would have been different.

By failing to obtain the advice and expertise of a nental -
health expert to evaluate the possible statutory and non
statutory mtigation presented in this case, defense counsel
pursued a strategy which called for the rejection of nental-
health testi nmony wi thout obtaining the professional opinion as
to whether such mtigation evidence could have properly been
presented to the jury and judge. See Rose v. State, 675 So. 2d
573 (case law rejects the notion that a strategic decision can

be reasonable when the attorney has failed to investigate his
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options and make a reasonabl e choice between them. This is
especially critical regarding the rejection of psychiatric
testimony without the benefit of an evaluation. See M ddl eton
v. Dugger, 849 F.2d 491, 495 (11t" Cir. 1988) (where the court
stated psychiatric mtigating evidence “has the potential to
totally change the evidentiary picture”). Here, you have the
presence of al cohol abuse, child abuse docunented by the famly
doctor and the state’s own nental -health expert which was never
presented to the jury to explain defendant’s behavior that
ni ght .

Anot her very troubling aspect of trial counsel ' s
representation of defendant during his capital proceeding
enmerged out of the testinmony of counsel and his co-counsel at
t he 3. 850 Hearing held Novenmber 19, 2000. M. Seliger testified
that he allowed co-counsel, Amando Garcia, to conduct the
closing argunment in this capital case with little tinme for M.
Garcia to prepare for what would be his only death-penalty
cl osing argunent of his | egal career. This was confirmed in M.
Garcia s testinony at the Post-conviction Hearing. Judge Gary
did not allow this issue to be raised at the Hearing and would
not consider it in his Order. However, there is clearly
sonething seriously flawed in a trial strategy that renoves the

experi enced capital -defense counsel, M. Seliger, fromgiving a
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closing argunent in a case in which he has been involved for a-
year-and-a-half and stepping aside in favor of inexperienced
capital trial counsel, M. Garcia, who had been involved in the
case for less than a week, even if his preparation period is
viewed in the npbst generous |ight. A review of the closing
argument conducted by M. Garcia betrays that inexperience and
| ack of expertise to conduct the closing argunment in the capital
case. See Lara at 1289 (discussing inexperience of ¢trial
counsel in first capital case). There was not one single
mention of 8 921.141(6), Fla. Stat. or reference to statutory
mtigation that the jury nmust consider. There was no nention of
the jury instructions on statutory and non-statutory mtigation.
There was no reference to the fact that Annie Pearl Collins, one
of the w tnesses who observed Chad Banks on the night of the
crimes as a waitress at the juke joint, was a relative of the
victinse of the crimes. There was no discussion in closing
argunment that as a grieving victim M. Collins may have had an
enotional interest in the outcome of the case which cl ouded her
confusion. |t would be understandable that a relative of a ten-
year-old girl who has been brutally raped and nurdered was not
about to let the perpetrator avoid the consequences of his
actions because he had been drinking at a juke joint owned by

her famly where she was enployed. There was no discussion in
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closing argunent that, as a surviving victim she nmay have an
interest in the outcome of this case, specifically that Chad
Banks get the death penalty. Who wants to be responsible for
serving up the fuel which ignited the fire that led to this
cat astrophe? Yet, no nmention of this fact. Likew se, there was
no evidence brought forward that the police officers
investigated Chad Banks's consunption of alcohol or his
wher eabouts on the night of the nurder and confirned the story

that he had told in his confession.
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CONCLUSI ON

The deficient acts and om ssions of trial counsel prejudiced
the defendant in a way that he was not able to put forth such
conpelling, mtigating evidence which could have reasonably
convinced just three nore jurors that life inprisonnent was the
appropriate sentence for this offense. For those reasons,
Appel | ant Chadwi ck D. Banks respectfully asks this Court to
reverse and remand this matter and order a new trial on the
penalty phase.
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