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PO NT ON APPEAL

THE COURT BELOW ERRED [N FI NDI NG, AFTER AN
EVI DENTI ARY HEARI NG UNDER RULE 3. 850, THAT
DEFENDANT” S COUNSEL WAS | NEFFECTI VE DURI NG THE
PENALTY PHASE OF TRI AL FOR FAI LI NG TO HAVE DEFENDANT
EXAM NED BY MENTAL HEALTH PROFESSI ONALS AND PROPERLY
| NVESTI GATE DEFENDANT' S BACKGROUND FOR M TI GATI NG
EVI DENCE.



STATEMENT OF THE CASE AND FACTS

A. TRI AL AND DI RECT APPEAL

This is a State appeal from the |ower court’s grant,
after an evidentiary hearing pursuant to Fla. R Crim P.

3.850, of a new sentencing proceedi ng before a new jury.

On April 25, 1990, Defendant was charged with the first
degree murder of Patrick Southworth and first degree arson of
an occupied structure. (D.AR 1-2).1! Jury selection began
on February 12, 1992, and was concluded on February 14, 1992.
(D. AA R 642-840, 967-1232). Trial began on February 14, 1992.
(D.A.R 1268). On February 26, 1992, the jury returned a
guilty verdict as to both charges. (D. A R 241-42, 2643).

The penalty phase began on March 9, 1992. (D. A R 2656).
On March 10, 1992, the jury recommended the inposition of the
death penalty by a vote of 7-5. (D.A R 288-89, 2296).

A sentencing hearing was held on March 27, 1992. (D A R
2897-2919). On March 27, 1992, Defendant was sentenced to
thirty years in prison for arson charge, consecutive to the
death sentence to inposed on the nurder charge. (D. AR 308-
10, 2917-19). In a witten sentencing order, the trial court

found the foll ow ng aggravating circunstances:

! The terms “D. AR ” and “D.A.T.” will be used to refer to
the record and transcript prepared on direct appeal in Coney
v. State, Florida Supreme Court case no. 80, 072. The terns
“R” and “T.” refer to the record and transcript in the

i nstant post-conviction appeal .



1. The capital felony was commtted by a
person under sentence of inprisonnent.

2. The defendant was previously convicted
of another capital felony or of a felony
involving the use or threat of violence to
t he person.

3. The defendant knowingly <created a
great risk of death to many persons.

4. The nmurder was commtted while the
def endant was engaged in the comm ssion of
an arson.

5. The nmurder was especially heinous,

atroci ous or cruel.

(D.A.R 312-316). The trial court considered all statutory
mtigating circunmstances and found them to be inapplicable

(D.A.R  316). The trial court also considered the non-
statutory mtigation evidence presented by Defendant and
concluded that the evidence presented in no way mtigated the
acts of Defendant in the instant case. (D.A. R 316).
Accordingly, the trial court sentenced Defendant to death.

(D. A R 316).

On direct appeal, the Florida Supreme Court found the

follow ng historical facts of the instant crines:

Jimme Coney set his putative jailhouse
| over abl aze. Coney was incarcerated in
the Dade Correctional Institution (DCl)
serving a 420-year sentence for sexua
battery, robbery, burglary wth assault,

3



and attenpted murder, all arising from the

assault of a twelve-year old girl in 1976.
Wiile at DCI, Coney’'s honosexual |over,
Patrick Southworth, spurned him Coney

obtained a key to Southworth's cell,
entered at about 5 a.m, April 6, 1990,
doused himwith a flammble |iquid, and set
him afire. Sout hworth was burned over a
|arge portion of his body, remai ned
consci ousness, and died the follow ng day.
No one saw the crinme take place except
Sout hwort h, who awoke when the |iquid was
spl ashed on him An enpty “butt can” was
found under Southworth’s bunk, and a
shoebox containing enpty soda cans, tissue
paper, and cell keys was found in a garbage
cont ai ner near the fire. The cans
contained trace amounts of a flanmble
liquid and the keys fit Southworth's cel
door.

A prison official testified at trial
that Southworth told him shortly after he
was burned that when he felt the liquid
poured on him he |ooked up and saw Janes
Coney. He said Coney set him on fire
because he, Southworth, is a honosexual.
The paranedic who treated the victim
testified that Southworth told himthat his
| over set him on fire because he
Sout hworth, left him The prison officer
who acconpani ed Southworth to the hospital
testified that Southworth told him that
Jimm e Coney did it because he, Sout hwort h,
woul d no | onger have sex with him

| nmate Young testified that a week
before the nmurder Coney asked him to get
sone | acquer thinner from the prison auto
shop. Young gave himthe liquid in a soda

can. I nmat e Hoover testified that Coney
and Southworth were often seen together
t ouchi ng and t hat Coney i nt roduced
Sout hworth to Hoover as “his boy,” i.e.,
hi s honpbsexual | over. On the day before
t he mur der , Coney seened angry at



cans into a ‘butt can,” left the cell, and
returned | ater announcing, “lI got the key.”
Coney v. State, 653 So.2d 1009, 1010-11 (Fla. 1995).
On appeal, Defendant raised the follow ng grounds
relief:

Sout hworth and told Hoover, “lI’m going to
get that notherfucker.. |1’'m going to burn
his ass.” Coney’'s cellmte, inmate Jones,
testified that at 4 a.m on the night of
the nurder, Coney awoke, took the shoebox
| ater found near the fire from under his
bed, poured paint thinner from two soda

THE TRIAL COURT ERRED |IN DENYING THE
DEFENSE REQUEST FOR A JURY | NSTRUCTI ON ON
VEI GHI NG THE EVI DENCE OF DYI NG
DECLARATI ONS, I N VI OLATI ON OF THE
CONFRONTATI ON  CLAUSES OF THE FLORI DA AND
UNI TED STATES CONSTI TUTI ONS.

THE TRI AL COURT ERRED | N ALLOW NG THE STATE
TO | NTRODUCE | NTO EVI DENCE OVER DEFENSE
OBJECTI ON STATEMENTS MADE BY THE DECEDENT
CONCERNI NG HI'S OPINION AS TO THE MOTI VE OF
[ DEFENDANT] , I N VI OLATI ON OF THE
CONFRONTATI ON CLAUSES OF THE FLORI DA AND
UNI TED SATES CONSTI TUTI ON.

[ DEFENDANT]* S | NVOLUNTARY ABSENCE FROM A
NUMBER OF CRUCIAL STAGES OF THE TRIAL
REQUIRES REVERSAL O H'S JUDGMENTS OF
CONVI CTI ON AND SENTENCE OF DEATH AS H' S
ABSENCE THWARTED THE FUNDAMENTAL FAI RNESS
OF THE PROCEEDI NGS, IN VIOLATION OF

5
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FLAR CRIM P. 3.180 AND THE DUE PROCESS
CLAUSES OF THE FLORI DA AND UNI TED STATES
CONSTI TUTI ONS.

| V.

THE TRIAL COURT ERRED |IN RESTRICTING
DEFENSE COUNSEL’ S QUESTI ONI NG OF
PROSPECTI VE JURORS, I N VI OLATI ON OF
[ DEFENDANT] 'S RI GHT TO A FAIR AND | MPARTI AL
JURY GUARANTEED BY THE FLORI DA AND UNI TED
STATES CONSTI TUTI ONS.

V.

THE TRIAL COURT ERRED IN VARIOUS OTHER
RULI NGS MADE DURING THE COURSE OF THE
TRI AL.

VI .

THE TRI AL COURT ERRED I N ALLON NG THE STATE
TO CALL THE MOTHER OF THE VICTIM OF
[ DEFENDANT] S PRI OR VI OLENT FELONY OFFENSE
TO THE TESTIFY AT THE PENALTY PHASE
CONCERNI NG THE HORRORS SHE EXPERI ENCED WHEN
SHE ARRI VED HOME TO FI ND HER DAUGHTER AFTER
SHE HAD BEEN BRUTALLY RAPED AND STRANGLED,
I N VI OLATION OF THE DUE PROCESS CLAUSES OF
THE FLORI DA AND UNI TED STATES
CONSTI TUTI ONS, AND THE EI GHTH AMENDMENT TO
THE UNI TED STATES CONSTI TUTI ON.

VI,

THE PROSECUTOR' S ARGUMENT TO THE JURY
DURI NG THE PENALTY PHASE REPEATEDLY URG NG
THEM TO CONSIDER THE | MPACT AND MESSAGE
THEI R SENTENCE RECOMMENDATI ON WOULD HAVE ON
THE COMMUNI TY WAS | MPROPER AND | NFLAMVATORY
AND CONSTI TUTED A NONSTATUTORY AGGRAVATI NG
FACTOR, | N VI OLATI ON OF FLORI DA LAW AND THE
El GHTH AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON.

VITT.
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[ DEFENDANT] ’ S SENTENCE OF DEATH IS
UNCONSTI TUTI ONAL  AND DI SPROPORTI ONAL TO
LIFE SENTENCES OF SIMLARLY  SITUATED
DEFENDANTS CONVI CTED OF MJRDERS | NVOLVI NG
DOVESTI C DI SPUTES, | N VI OLATI ON OF FLORI DA
LAW AND THE EIl GHTH  AND FOURTEENTH
AMENDVMENT S TO THE UNI TED STATES
CONSTI TUTI ON.

I X.

THE TRI AL COURT ERRED I N | MPOSI NG THE DEATH
PENALTY BASED UPON THE AGGRAVATI NG
Cl RCUMSTANCE THAT THE DEFENDANT KNOW NGLY
CREATED A GREAT RISK OF DEATH TO MANY
PERSONS, [|IN VIOLATION OF FLORI DA LAW AND
THE ElI GHTH AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON.

X.

THE TRI AL COURT ERRED IN FAILING TO FIND
AND WVEI GH ANY NONSTATUTORY M Tl GATI NG
Cl RCUMSTANCES WHERE THE  UNCONTROVERTED
EVI DENCE PRESENTED AT THE PENALTY PHASE
ESTABLI SHED A SUBSTANTI AL  NUMBER OF VALID
NONSTATUTORY M TI GATI NG CI RCUMSTANCES, [N
VI OLATI ON OF FLORI DA LAW AND THE EI GHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ONS.

This Court affirmed Defendant’s conviction and sentence in

its

opi nion issued on January 5, 1995, after striking the great

ri sk of death to many persons aggravator. Coney v. State,

So.2d at 1011 n. 2. Rehearing was denied on April 27,

On or

post - convi

1995.

653

about March 24, 1997, Defendant filed a notion for

ction relief reserving the right to anend the notion



following receipt of docunments requested pursuant to Rule
3.852 of the Florida Rules of Crimnal Procedure and Chapter
119 of the Florida Statutes. Def endant filed his Anended
Motion to Vacate Judgnents of Conviction and Sentence on or
about August 5, 1999. (D.A R 21-155) In his Amended Mbtion

to Vacate, Defendant raised the follow ng clainms, verbatim

CLAI M |

[ DEFENDANT] 1S BEING DENIED HI'S RIGHTS TO
DUE PROCESS AND EQUAL PROTECTION AS
GUARANTEED BY THE EIGHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND THE CORRESPONDI NG
PROVI SIONS OF THE FLORI DA CONSTI TUTI ON,

BECAUSE ACCESS TO THE FILES AND RECORDS
PERTAI NI NG TO |[DEFENDANT]'S CASE IN THE
POSSESSI ON OF CERTAI N STATE AGENCI ES HAVE
BEEN W THHELD I N VI OLATI ON OF CHAPTER 1109,

FLA. STAT., AND RULE 3.852, FLORI DA RULES
OF CRI M NAL PROCEDURE.

CLAI M 1]

[ DEFENDANT]'S RIGHTS UNDER THE FIFTH,

SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTION AND THE
CORRESPONDI NG PROVI SIONS OF THE FLORI DA
CONSTI TUTI ON  WERE VI OLATED BY COUNSEL’ S
DEFI CI ENCI ES OR BEI NG RENDERED | NEFFECTI VE
BY STATE ACTI ON.

CLAIM I
[ DEFENDANT] WAS DENI ED A FAI R ADVERSARI AL
TESTING AT THE GUILT PHASE OF HI S CAPI TAL
TRI AL. EVI DENCE NOT PRESENTED TO
[ DEFENDANT] S JURY DUE TO STATE M SCONDUCT

8



AND DEFENSE COUNSEL’S | NEFFECTI VENESS,
FAI LURE BY DEFENSE COUNSEL TO PROPERLY
| NVESTI GATE AND TO CROSS- EXAM NE W TNESSES,
AS WELL AS EVIDENCE THAT IS NEWY
DI SCOVERED, PROVES THAT [ DEFENDANT] IS
| NNOCENT. [ DEFENDANT] WAS DENI ED HI S RI GHT
TO A FAIR TRIAL BECAUSE THE JURY DI D NOT
RECEI VE THE NECESSARY | NFORMATI ON TO ASSESS
H'S GU LT OR | NNOCENCE, | N VI OLATI ON OF THE
FI FTH, S| XTH, El GHTH, AND  FOURTEENTH
AMENDMENTS OF THE UNI TED STATES
CONSTI TUTI ON AND THE CORRESPONDI NG
PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON.

CLAIM IV

[ DEFENDANT] WAS DENIED HIS RIGHTS TO THE
EFFECTI VE ASSI STANCE OF COUNSEL AND MENTAL
HEALTH EXPERTS AT THE GUI LT/ I NNOCENCE AND
SENTENCI NG PHASES OF HI'S CAPITAL TRIAL,
VWHEN CRI Tl CAL | NFORMATI ON REGARDI NG
[ DEFENDANT] * S MENTAL STATE WAS NOT PROVI DED
TO THE JURY AND JUDGE, ALL IN VIOLATION OF
[ DEFENDANT] 'S RIGHTS TO DUE PROCESS AND
EQUAL PROTECTION UNDER THE FOURTEENTH
AVMENDMENT OF THE UNI TED STATES
CONSTI TUTI ON, AS WELL AS HI'S RIGHTS UNDER
THE FI FTH, SI XTH, AND ElI GHTH AMENDMENTS.

CLAIM V

[ DEFENDANT] WAS DENIED THE  EFFECTI VE
ASSI STANCE OF COUNSEL AT THE SENTENCI NG
PHASE OF HIS TRIAL IN VIOLATION OF THE
SI XTH, EIGHTH, AND FOURTEENTH AMENDMENTS.
TRI AL COUNSEL WAS RENDERED | NEFFECTI VE BY
THE TRIAL COURT'S AND STATE'S ACTI ONS.
TRI AL COUNSEL FAI LED TO ADEQUATELY
| NVESTI GATE AND PREPARE M TI GATI NG
EVI DENCE,  FAILED TO PROVIDE THE MENTAL
HEALTH EXPERTS W TH THIS M Tl GATI ON, AND
FAI LED TO ADEQUATELY CHALLENGE THE STATE S
CASE AND TO OBJECT TO UNCONSTI TUTI ONAL JURY

9



| NSTRUCTI ONS AND TO ADEQUATELY OBJECT TO
El GHTH AVMENDVMENT ERROR. COUNSEL’ S
PERFORMANCE WAS DEFI Cl ENT, AND AS A RESULT,
[ DEFENDANT] * S DEATH SENTENCE | S UNRELI ABLE.

CLAI M VI

[ DEFENDANT] WAS ABSENT FROM CRI TI CAL STATES
OF THE TRIAL IN VIOLATION OF H'S SIXTH,
El GHTH, AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON.

CLAI M VI |

[ DEFENDANT] IS DENIED HI'S FIRST, SIXTH,

El GHTH, AND FOURTEENTH AMENDMENTS [sic] TO
THE UNI TED STATES CONSTI TUTION AND THE
CORRESPONDI NG PROVI SIONS OF THE FLORI DA
CONSTITUTION AND IS DENED EFFECTI VE
ASSI STANCE OF COUNSEL I'N PURSUI NG HI POST-

CONVI CTI ON REMEDI ES BECAUSE OF THE RULES
PROHI BI TI NG [ DEFENDANT]'S LAWERS FROM
| NTERVI EW NG JURORS TO DETERM NE | F JURCR
M SCONDUCT OR OTHER CONSTI TUTI ONAL ERROR
WAS PRESENT.

CLAIM VI I |

[ DEFENDANT] 1S DENIED H' S RI GHTS UNDER THE
El GHTH AND FOURTEENTH AMENDMENTS OF THE
UNI TED STATES CONSTI TUTI ON AND UNDER THE
CORRESPONDI NG PROVI SIONS OF THE FLORI DA
CONSTI TUTI ON BECAUSE EXECUTI ON BY
ELECTROCUTION IS CRUEL AND/ OR  UNUSUAL
PUNI SHVENT.

CLAI M I X
FLORI DA’ S CAPI TAL SENTENCI NG STATUTE 1S
UNCONSTI TUTI ONAL ON I TS FACE AS APPLIED IN
THI S CASE, BECAUSE | T FAILS TO PREVENT THE
ARBI TRARY AND CAPRI CI OQUS | MPOSI TI ON OF THE
DEATH PENALTY.

CLAI M X

10



THE EI GHTH AMENDVMVENT WAS VI OLATED BY THE
SENTENCI NG COURT' S REFUSAL TO FIND AND/ OR
CONSI DER  THE M TI GATING  CI RCUMSTANCES
CLEARLY SET OUT I N THE RECORD.

CLAI M XI

THE FLORI DA SUPREME COURT FAI LED TO CONDUCT
A CONSTI TUTI ONALLY ADEQUATE HARMLESS ERROR
ANALYSI S ON DI RECT APPEAL AFTER STRI KI NG AN
AGGRAVATI NG FACTOR.

CLAI M XI |

[ DEFENDANT]* S DEATH SENTENCE | S PREDI CATED
UPON AN AUTOVATI C AGGRAVATI NG ClI RCUMSTANCE,
CONTRARY TO THE EIGHTH AND FOURTEENTH
AMENDMENTS. TO THE EXTENT TRI AL COUNSEL
FAILED TO KNOW THE LAW FAILED TO ARGUE
EFFECTI VELY, AND/ OR FAILED TO OBJECT, TRI AL
COUNSEL WAS | NEFFECTI VE.

CLAI M XI'V

TRIAL COUNSEL WAS BURDENED BY AN ACTUAL
CONFLI CT OF | NTEREST ADVERSELY AFFECTI NG
COUNSEL’ S REPRESENTATI ON, | N VIOLATI ON OF
THE SI XTH, El GHTH, AND FOURTEENTH
AMENDVENTS AND THE CORRESPONDI NG PROVI SI ONS
OF THE FLORI DA CONSTI TUTI ON.

CLAI M XV
[ DEFENDANT] 1S | NSANE TO BE EXECUTED.
CLAI M XVI

[ DEFENDANT] * S SENTENCI NG JURY WAS M SLED BY
THE COMVENTS, QUESTI ONS, AND | NSTRUCTI ONS
THAT UNCONSTI TUTI ONALLY AND | NACCURATELY
DI LUTED THE JURY' S SENSE OF RESPONSI BI LI TY
TOMRDS SENTENCING |IN VIOLATION OF THE
El GHTH AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON. TRI AL COUNSEL
WAS | NEFFECTI VE FOR NOT PROPERLY OBJECTI NG.

1



CLAI M XVI |

[ DEFENDANT]'S TRIAL WAS FRAUGHT W TH
PROCEDURAL AND SUBSTANTI VE ERRORS WHI CH
CANNOT BE HARMLESS WHEN VI EWVED AS A VWHOLE,
SINCE THE COMBI NATI ON OF ERRORS DEPRI VED
HM OF THE FUNDAMENTALLY FAIR TRIAL
GUARANTEED UNDER THE SI XTH, EIGHTH, AND
FOURTEENTH AMENDMENTS.

CLAI M XVI | 1

[ DEFENDANT] |S BEING DENIED HIS RIGHT TO
EFFECTI VE REPRESENTATION BY THE LACK OF
FUNDI NG AVAI LABLE TO FULLY | NVESTI GATE AND
PREPARE HI' S  POST- CONVI CTI ON  PLEADI NGS,

UNDERSTAFFI NG, AND THE UNPRECEDENTED
WORKLOAD ON PRESENT COUNSEL AND STAFF, I N
VI OLATION  OF H'S SI XTH, El GHTH  AND
FOURTEENTH AMENDMENT RIGHTS UNDER THE
UNI TED STATES CONSTI TUTI ON AND I N VI OLATI ON
OF SPALDI NG V. DUGGER.

CLAIM XI X

[ DEFENDANT] " S DEATH SENTENCE I S
FUNDAMENTALLY UNFAIR AND UNRELI ABLE, IN
VI OLATI ON OF THE FI FTH, SI XTH, EI GHTH, AND
FOURTEENTH AMENDMENTS DUE TO THE STATE S
| NTRODUCTI ON  OF NON- STATUTORY AGGRAVATI NG
FACTORS AND THE STATE' S ARGUMENTS UPON NON-

STATUTORY AGGRAVATI NG FACTORS. DEFENSE
COUNSEL’ S FAILURE TO OBJECT OR ARGUE
EFFECTI VELY CONSTI TUTED | NEFFECTI VE
ASSI STANCE.

CLAI M XX

[ DEFENDANT] WAS DENI ED A FAI R AND | MPARTI AL
TRIAL IN VIOLATION OF THE FIFTH, SI XTH,
El GHTH AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON AND THE
ANALOGOUS PROTECTIONS W THIN THE FLORI DA
CONSTI TUTI ON, BECAUSE THE TRI AL COURT
PERM TTED THE STATE TO | NTRODUCE GRUESOVE
AND SHOCKI NG PHOT OGRAPHS.

12



CLAI M XXI

[ DEFENDANT] 'S GUILTY VERDICT AND JURY
RECOMMENDED DEATH SENTENCE ARE
CONSTI TUTI ONALLY UNRELI ABLE I N VI OLATI ON OF
THE SI XTH, El GHTH, AND FOURTEENTH
AMENDVMENTS, BECAUSE THE TRI AL COURT
ERRONEOUSLY | NSTRUCTED [ DEFENDANT]' S JURY
ON THE STANDARD BY WHICH THEY MUST JUDGE
EXPERT TESTI MONY. THE JURY MADE DECI SI ONS
OF LAW THAT SHOULD HAVE BEEN WTH THE
PROVI NCE OF THE COURT.

CLAI M XXI |
[ DEFENDANT] WAS DENIED HI'S RIGHT TO A FAIR
TRI AL AND SENTENCI NG BEFORE AN | MPARTI AL
JUDGE IN VIOLATION OF H'S FIFTH, SIXTH,
El GHTH, AND FOURTEENTH AMENDMENT RI GHTS.
THE | MPROPER CONDUCT OF JUDGE SM TH CREATED
A BIAS IN FAVOR OF THE STATE AND RENDERED
RULI NGS CONTRARY TO THE LAW
(R 21-155) The lower court conducted a hearing pursuant to

Huff v. State, 762 So. 2d 476 (Fla. 2000). (D.A R 372-73)
After hearing argunent, the |ower court granted an evidentiary
hearing on claims IV and V, and, to the extent it bore on the
issues raised in clainms IV and V, the conflict of interest
claimin claim XIV. The lower court conducted a three day
evidentiary hearing on Decenmber 13-15, 2000. (D.A R 580-693,
694- 826, 827-933, 934-1060, 1061-1271)

At the evidentiary hearing, Defendant’s trial counsel,
Manuel Casabielle, testified that he was enployed at the Dade
County State Attorney's Ofice for three years prior to

working in a private firm that specialized in crimnal

13



def ense. (R 450-01, 586) M. Casabielle further testified he
had practiced as a crimnal defense |awer for fourteen years,
formed his own crimnal defense firmwith a partner and | ater
opened a solo practice. (R 451, 587) M. Casabielle had
tried between 150 and 200 crimnal trials in his career,
i ncludi ng approximately four capital cases. (R 587) Prior to
Def endant’s case, M. Casabielle had tried a capital case to
the penalty phase, as well as a second degree nurder case.?
(R 451-54, 587)

Wth regard to Defendant’s case, M. Casabielle stated he
i ntervi ewed approxi matel y 61 Wit nesses to i nvestigate
Defendant’s case. (R 585) M. Casabielle also stated that at
the tinme of trial, he was very famliar with issues relating
to his clients’ conpetency and nental health and that he
remai ned watchful for any signs of nental infirmty or
i nconpet ency and took all appropriate action whenever he noted
such signs. (R 481) He further stated that he never observed
any signs of nental inconpetency or infirmty in Defendant

during the course of his case. (R. 481) Nonetheless, M.

Al though in its order the lower court states that M.
Casabi el l e acknowl edged that Defendant’s case was his first
capital case, M. Casabielle’'s testinony at the evidentiary
hearing was that it was “possible that [Defendant]’s case was
[his] first capital case tried through to the penalty phase.”
(R 452, 1328)

14



Casabielle testified that prior to trial, he obtained a court
order for a psychol ogical evaluation of Defendant and
contacted Dr. Castiello, a clinical psychologist, to exam ne
Def endant toward that end. (R 592) Although he had no
recol l ection whet her Dr . Castiello actual ly exani ned
Def endant, M. Casabielle's attorney file reflected a letter
to Dr. Castiello requesting an evaluation and enclosing the
court order. (R 593) M. Casabielle also stated that it is
conmmon practice for himto retain a nental health expert for
an “expl oratory exam nati on” to see whet her further
exam nation will develop positive mtigating evidence for his
client. (R 594-95) M. Casabielle explained that he prefers
to keep such exploratory exam nations his work product and
woul d often instruct the retained expert to refrain from
generating a report. (R. 595, 541) M. Casabielle s attorney
file in the instant case did not contain a report by Dr.
Castiello. (R 595)

Additionally, M. Casabielle enlisted the services of two
other nmental health experts, Drs. Mitter and David, to
exam ne Defendant for nmental health mtigation prior to the
penalty phase, as well as contacted Defendant’s friends and
famly, for mtigation evidence. (R 612-13) M. Casabielle

also testified that he mde a strategic decision to omt
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Def endant’s prison records from the docunents given to Drs.
Mutter and David because the prison records contai ned damgi ng
reports of Defendant malingering and manipul ating the prison
medical facilities, sexually assaulting other inmtes and
ot her anti-social behavior. (R 598) Both Dr. Mutter and Dr.
Hyde were wunable to provide any mtigating evidence of
psychiatric or neurol ogical inpairnent. (R. 603-11) Hence,
M. Casabielle nmade another strategic decision to seal such
records to prevent the State from gaining access to the
damagi ng reports finding Defendant had no nental i npairnment.
(R 606-10) M. Casabielle testified that he explained to
Defendant’s famly that he needed any mtigating evidence
concerning Defendant’s life to save Defendant from the death
penalty and presented such evidence at trial. (R 613)

Dr. Noble David testified at the evidentiary hearing
regarding his exam nation of Defendant prior to Defendant’s
penalty phase. (R 632-51) Dr. David, a clinical neurol ogi st,
testified that M. Casabielle retained him to exam ne
Def endant for t he pur pose of eval uati ng Def endant’ s
neur ol ogi cal functioning and the diagnosis of any neurol ogi cal
di sease or inpairnment that <could provide mtigation for
Defendant’s crinme. (R 635, 645) However, Dr. David found no

evidence of neurologic disease or history that suggested
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significant neurologic inpairnent. (R 636) Simlarly, Dr.
Mutter, testified M. Casabielle retained him to perform a
psychiatric evaluation of Defendant for the purpose of
determining whether any mtigating evidence existed that
Def endant suffered from any nmental disturbance or inpairment.
(R 653) Dr. Miutter performed an hour and fifteen mnute
exam nati on of Defendant and conducted an extensive interview
of Defendant but found no evidence of brain damage or nmajor
mental disorder. (R 652, 667-70) Defendant inquired of
neither Dr. David or Dr. Miutter whether or how their findings
woul d have changed if presented with Defendant’s records from
prison or prior court proceedings.

Def endant also presented the testinmony of Dr. Thomas
Hyde, who perfornmed a neurologic evaluation and interview of
Def endant . (R 705-06) Dr. Hyde reviewed Defendant’s prison
records that Defendant conplains on post-conviction were
i nproperly withheld from his nental health experts at trial
(R 706, 724, 731, 742-45). Dr. Hyde opined that Defendant
had neurol ogic abnormalities and major psychiatric illness
which amunted to nental mtigation evidence. (R 706)
However, Dr. Hyde conceded that he found no indicia of brain
damage from the tests that he adm nistered to Defendant but

rather based his opinion that Defendant had brain damage
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excl usively upon Dr. Eisenstein s findings. (R. 758) Dr .
Hyde further testified that nearly all the people in prison
who have commtted serious crines necessarily suffer from
i npul se control problens and therefore by definition are brain
danmaged. (R 755-56) He also acknow edged that Defendant’s
prison records reveal a pattern of manipulative behavior.
Specifically, Dr. Hyde conceded that the records reflected
Def endant: faked a suicide attenpt by alleging he swall owed
razor blades and routinely malingered or exaggerated synptons
of illness to gain access to the hospital ward; blew up his
toilet in order to leave his jail cell; and was frequently
accused of sexually assaulting other inmates. (R 724, 731,
742- 45)

Next, Defendant presented the testinmony of Dr. Hyman
Ei sentstein. Dr. Eisenstein testified he admnistered a
neur opsychol ogi cal exam nation to Defendant and reviewed the
contested background material, which included Defendant’s
prison records. (R 846) Based on his exam nation and review
of Defendant’s prison and prior court proceeding records, Dr.
Ei senstein opined that Defendant “was suffering from extrenme
mental and/or enotional inpairnent. . .at the tinme of the
comm ssion of the crinme.” (R 874) Despite Defendant’s

deni al of having conmtted the crine, Dr. Eisenstein testified
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that he believed Defendant was under extreme nental or
enotional disturbance at the tine of the nurder because of
Def endant’s “nmental capacity, his enotional capacity, his
background, [and] his current brain behavior function.” (R
852)

In rebuttal, the State presented the testinony of Dr.
Jane Ansley, a psychol ogist specializing in neuropsychol ogy.
(R 1161) Dr. Ansley testified her evaluation of Defendant
denonstrated that Defendant suffered from no neurol ogical
i mpai rment or brain damage. (R 1170-75) She also testified
that Defendant’s prison records are consistent with normal
neur ol ogi cal functioning and do not suggest any inpairnment.
(R 1229). Further, Dr. Ansley explained that Defendant’s
sl ow net hodi cal nature nost |likely |leads others to m stakenly
assess Defendant as nentally challenged. (R 1174) Dr. Ansley
also testified that nothing in the records available to M.
Casabielle at the time of Defendant’s trial suggested a need
for a neuropsychol ogi cal evaluation. (R 1228).

Nei t her Defendant nor the State presented the testinony
of Dr. Castiello, who was contacted by M. Casabielle to
perform an evaluation of Defendant prior to his trial. (R
928) Rather, the parties agreed to stipulate that Dr.

Castiello would have testified that “he has no independent
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recollection of neeting [Defendant] or talking to M.
Casabielle, and that. . .after a search of his files, he can
find no record of the case.” (R 928)

Def endant and the State submtted witten post -
evidentiary hearing nmenoranda to the |ower court. (R 1273-
98, 1301-24) After review of the parties respective nmenoranda,
the |lower court granted relief on clains IV and V of
Def endant’s 3.850 motion. (R 1328-35) Specifically, the |ower
court found that M. Casabielle was deficient for: (1) failed
to discuss the death penalty with Defendant; (2) failed to
talk to Defendant’s prior counsel or review court records from
Defendant’s prior cases to determine if any information
exi sted that bore on Defendant’s nental status; (3) hastily
obtained only fragnented testinony from Defendant’s famly and
friends regarding Defendant’s upbringing and chil dhood; (4)
failed to have Defendant exam ned by a nmental health expert
prior to trial; (5) failed to attend Defendant’s nmental health
evaluations or “explain to the doctors the neaning of
statutory mtigating factors under the law; and (6) failed to
provi de Defendant’s nental health experts wth Defendant’s
records from prison and prior court proceedings. The | ower
court acknowl edged that the findings of Drs. Hyde and

Ei senstein, both of whom were retained only on post-conviction
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and did not evaluate Defendant at the time of trial, were
forcefully challenged on cross-exam nation. (R 1335)
Additionally, the lower court found that the State “was able
to point out evidence of the witness’ bias and information
about the defendant which may not have conme to |ight had these
w tnesses not been called to testify.” (R 1335) However, the
| ower court refused to judge the dueling credibility of the
expert wi tnesses who testified or weigh the inpact of putative
testimony had it actually been presented at trial. | nst ead,
the court sinmply found that the Drs. Hyde and Esienstein’'s
testinmony denonstrated that Defendant was prejudiced for
defense counsel’s failure to investigate and present the
mtigating nental health evidence furnished by their
opi nions. (R 1335)

The lower court denied Defendant’s other twenty-two

claims. This appeal foll ows.
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SUMVARY OF THE ARGUNMENT

The lower court erroneously determ ned that a new

penalty phase proceeding before a new jury was required.

Al t hough t he | ower court enumner at ed vari ous al | eged
deficiencies of trial counsel, it failed to provide any record
support for such deficiencies or link any of the deficiencies
to specific prej udi ce, as required by Strickl and.

Furthernmore, the lower court eschewed its proper post-
conviction judicial function of evaluating the credibility of
the nmental health experts and wei ghing the evidence presented
at the evidentiary hearing.

Hence, the lower court’s analysis of Defendant’s clains
was fundanmentally flawed and a new penalty phase proceeding is
unwarranted. Moreover, given the especially aggravated nurder
of the wvictim the presentation of Defendant’s heavily
rebutted post-conviction expert testinony that he suffered
from neurol ogic i npai rment would not have yielded a reasonable
probability that Defendant’s sentence would have been

di fferent.



ARGUMENT

THE LOVWER COURT ERRED I N DETERM NI NG THAT A
NEW PENALTY PHASE PROCEEDI NG | S WARRANTED,

As noted above, the lower court determned that a new
penalty phase proceeding before a new jury was required based
on its conclusion that counsel was ineffective in the penalty
phase for failing to adequately investigate and present
m tigation evidence. (R 1327) In its order, the |lower court
rul ed that counsel was deficient for failing to have Defendant
evaluated by a nental health expert prior to trial and provide
such expert with Defendant’s prison records and records from
Def endant’s prior cases. (R 1328-30) Based wupon the
testi nony of Def endant’ s post-convi ction experts t hat
Def endant suffered from nmental inpairnment, the |ower court
then sinmply found prejudice w thout analyzing the inpact of
any of the alleged deficiencies or connecting the alleged
deficiencies to specific harm | ndeed, the |ower court’s
order never ties any of its findings of deficiency to specific
prejudice, as required by Strickl and. Furt hernore, the | ower
court eschewed evaluating the credibility of the experts and
t he evidence presented at the evidentiary hearing, erroneously
positing instead that “it is peculiarly within the province of

the jury to sift through the evidence, assess the credibility
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of the wtnesses, and determne which evidence is npst
persuasive.” (R 1335)

Hence, the lower court’s analysis of Defendant’s clains
was fundanmentally flawed and a new penalty phase proceeding is
unwar r ant ed. @ M. Casabielle did investigate and explore
possi ble nmental health mtigation and had Defendant exam ned
by 2-3 nental health professionals.? \Y/ g Casabiell e
unequi vocally testified he mde a strategic decision to
withhold Defendant’s records, which reflected a danaging
hi story of Defendant’s manipulative and sexually violent
behavior, from the experts’ review to prevent damagi ng cross-
exam nation by the State regardi ng such history. (R 598-99)
Thus, there is no record evidence to support the |ower court’s
finding that defense counsel was deficient. Moreover, neither

Drs. Mutter or David testified that the documents Defendant

The standard of review of the | ower court’s findings of both
the performance and prejudice prongs under Strickland at
evidentiary hearings on post-convictionare mxed questions of
law and fact and deference on appeal is given to the |ower
court’s factual findings. Stephens v. State, 748 So. 2d 1028
(Fla. 1999).

At trial M. Casabielle advised the trial court Defendant
had been exam ned by a psychol ogi st prior to trial and his files
reflected nunmerous consultation with Dr. Castiello toward that
end; however, Dr. Castiello nor M. Casabielle had specific
recol | ection that Defendant was exam ned by Dr. Castiello. (R
411, 928) Nonet hel ess, the record is clear that both Drs.
Mutter and David exam ned Defendant prior to the penalty phase.
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claims on post-conviction were inproperly w thheld would have
changed their opinion that Defendant suffered from no
neurol ogi cal inpairnent or significant mental disorder. (R
632-73) Furthernore, given the especially gruesonme and slow
death of the victim resulting in the HAC aggravator, as wel

as the other aggravators (that the murder was commtted by a
person under sentence of inprisonnent, that Defendant had
previously been convicted of a violent felony, and that the
murder was conmmtted during the course of an arson) the
presentation of heavily rebutted expert testinony that
Def endant suffered from neurologic inmpairnment would not have
yielded a reasonable probability that Defendant’s sentence

woul d have been different.

A. THE LOVWER COURT ERRED | N FI NDI NG DEFENSE COUNSEL
DEFI CI ENT

The lower court set forth a nunmber of findings in its
order pertaining to M. Casabielle’'s alleged deficiency.
Specifically, the | ower court’s order found that (Vg
Casabielle: (1) failed to discuss the death penalty wth
Defendant; (2) failed to talk to Defendant’s prior counsel or
review court records from Defendant’s prior cases to determ ne
if any information existed which bore on Defendant’s nental

status; (3) hastily obtained only fragnmented testinony from
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Def endant’ s fam |y and friends regardi ng Def endant’ s
upbringing and childhood; (4) failed to have Defendant
exam ned by a nental health expert prior to trial; (5) failed
to attend Defendant’s mental health evaluations or “explain to
the doctors the meaning of statutory mtigating factors under
the law'; and (6) failed to provide Defendant’s nental health
experts with Defendant’s records from prison and prior court
proceedi ngs. (R 1327-33) However, a review of the record and
the transcripts fromthe evidentiary hearing reveals that the
| ower court’s findings of deficiency were not only illusory
but never connected to any prejudice accruing to Defendant.

(1) Alleged Deficiency for Failing to Discuss
the Death Penalty wi th Defendant

The | ower court criticizes M. Casabielle for failing to
di scuss the death penalty with Defendant prior to the verdict
of guilty. (R 1328) Nonetheless, the court acknow edged t hat
this was due to Defendant’s own refusal to do so. Id. At the
hearing, M. Casabielle explained that he forced discussion
concerning the potential of the death penalty as far as the
boundaries of a functional relationship with his client would
permt. (R. 589) In fact, he did “encourage [Defendant] to
realize that that’s a potential. That that’s a possibility”

and attenpted to talk about the ramfications of such a
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possibility with Defendant. (R. 589) However, M. Casabielle
further explained that conpelling Defendant to discuss the
death penalty had to be weighed against jeopardizing his
relationship with Defendant, which was crucial for preparation
of both the penalty and guilt phases:

But there comes a point in the discussions wth
your client where one gets a feeling that if you

push a certain issue you will lose the ability to
communi cate with him on other issues. And nore
particularly, what |I'm referring to is sonebody

doesn’'t want to talk about the death penalty, you
don’t push it.
You bring it up, you talk to them about it, but

you don’t push it. Because that will hurt you in
terms of your relationship with him during your
presentation — preparation of presentation of phase
one.

(R. 589) Hence, M. Casabielle did properly advise Defendant
of the possibility of receiving the death penalty and can not
be deened deficient for Defendant’s adamant refusal to engage
in further dialogue with counsel regarding sane. Porter .
State, 26 Fla. L. Wekly S321 (Fla. My 3, 2001)(hol ding
counsel could not be deened deficient for failing to
investigate and present mtigation evidence in the penalty
phase when defendant hinself limted the available mtigating
evidence by refusing to cooperate with counsel); WAterhouse v.
State, 26 Fla. L. Weekly S325 (Fla. May 31, 2001) (where trial

counsel's failure to present death penalty mtigating evidence
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and to retain a nmental health expert to evaluate defendant was
not ineffective when only reason mtigating evidence was not
presented was defendant's own refusal to nmeet wth nental
heal th expert and cooperate with counsel).

Thus, the lower court erred in finding M. Casabielle
deficient for Defendant’s refusal to fully discuss the

possibility of the death penalty with his attorney.

(2) Counsel’s Alleged Deficiency for Failing to
Revi ew Prior Court Records.

The |ower court also found M. Casabielle deficient for
failing to review court records and docunments from Defendant’s
prior cases to look for any information that related to
Def endant’ s nmental status. (R 1328) However, M. Casabielle
testified at the evidentiary hearing that while he did not
have a <clear recollection of “what exactly [he] did to
prepare” for Defendant’s case, his normal procedure included
investigation of his clients’ prior convictions. (R 464) M.
Casabiell e acknowl edged that he had not reviewed a hand-
witten 3.850 notion Defendant filed pro se alleging
ineffective assistance of counsel in his 1976 conviction of

rape; however, Defendant’s notion chiefly involved allegations
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of police m sconduct and did not pertain to any issue related
to Defendant’s nental health. (R 468-70) M. Casabielle
al so acknow edged that he did not recall reviewing the court
opinions from his prior convictions, one of which contained a
footnote concerning Defendant’s nental state of “euphoria.”
(R 477) Nonetheless, M. Casabielle also testified that he is
vigilantly attentive to his clients’ nental status and noves
for nmental health evaluations whenever he observes any signs
of nmental infirmty and that he did not observe any such signs
i n Defendant. (R 478) He further testified that he did
consi der Defendant’s nmental status in preparation for his
trial and whet her Defendant had been inconpetent or conpetent
in a prior proceeding would not have obviated  his
consideration of Defendant’s conpetency during the instant
crime or court proceedings. (R 478) As counsel properly
consi dered Defendant’s nental state, as well as nmental status
for purposes of mtigation and evaluation by nental health
experts, he cannot be deenmed deficient. To the extent that
counsel was deficient for failing to examne certain court
docunments from Defendant’s prior cases, Defendant did not
establish nor did the |lower court find any prejudice flow ng

from such deficiency, as discussed in subsection B, supra.
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(3) All eged Deficiency for “Hastily” CObtained Testinony
Concer ni ng Defendant’s background and chil dhood

Next, the lower court cryptically found counsel deficient
for only hastily obt ai ni ng “fragnment ed testi mony” of
Def endant’ s famly and friends concer ni ng Def endant ' s
background and chil dhood. (R 1332) However, M. Casabielle
testified at the hearing that he spoke with Defendant’s famly
menbers at length regarding any potential mtigation evidence
for Defendant’s penalty phase. Further, M. Casabielle stated
he enphatically inpressed upon Defendant’s famly nmenbers the
i nportance of any information relevant to mtigation. \Y/ g
Casabielle recalled explaining the various mtigating factors
that could be considered, as well as advising the famly that
their input was a matter of Defendant’s life or death:

What you do is you talk to them in general terns,

and you try to communicate to them not as a | awers,

but as human beings. You ask them what can you tel

me that Jinmme has done good, and what you can ne

t hat has happened to him that has been bad. That's

how you initiate conversations wth human beings.
That’ s basically what | did.

* * %

Absolutely it was inportant. I made every effort
that | could to nmake them realize that it was
i nportant for nme to have this information so |
could try an save Jimme’'s life.

(R 613-14) Menbers of Defendant’s famly sat down with M.

Casabielle at counsel’s request and responded to extensive



inquiry into various aspects of Defendant’s chil dhood. (R
567-70) M. Casabielle testified that he discussed wth
Defendant’s fam |y Defendant’s poverty, contraction of polio,
incidents in which Defendant was subjected to corpora
puni shnent by his grandparents, and abused by his step-father.
(R 570-72) Merely, Dbecause his famly nenbers’ alleged
account of Defendant’s childhood has grown in severity on
post-conviction since their discussion with M. Casabielle in
preparation for the penalty phase does not establish M.
Casabi el l e was sonmehow deficient. See Correll v. Dugger, 558
So. 2d 422, 425 (Fla. 1990)(where defendant asserted that
counsel was ineffective for failing to introduce available
evi dence of a heavy drug use, this Court held counsel was not
defi ci ent when Defendant and his nental health experts and had
portrayed at the tinme of trial t hat def endant only
experimented with drugs and was not a heavy user). As defense
counsel did interview Defendant’s famly extensively regarding
potential mtigation of Defendant’s traumatic childhood, “good
deeds,” and other aspects of Defendant’s l|life, he cannot be
deened deficient for the inadequately pursuing potenti al
m tigating evidence. Strickland.

Furthernmore, Defendant presented absolutely no evidence

pertaining to his childhood at the evidentiary hearing that
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def ense counsel allegedly failed to present at trial. I n
fact, though Defendant’s nother, aunt, sister, girlfriend, and
another famly nmenber were sitting in the courtroom during the
heari ng, Defendant did not call any of them to testify.?®
Rat her than producing a single witness at the hearing to
attest to Defendant’s alleged difficult childhood and subject
such witnesses to cross-exam nation, Defendant attenpted to
backdoor the testinony of such w tnesses through affidavits
presented to Drs. Ei senstein and Hyde. (R 807-10).
Nonet hel ess, as the State did not stipulate to the adm ssion
of these affidavits, the their contents were inadm ssible
hearsay and could not be treated as substantive evidence. See
Routly v. State, 590 So. 2d 397, 401 (Fla. 1991)(hol ding that
absent stipulation, affidavits of defendant’s famly nenbers
and former teacher submtted at 3.850 hearing cannot be
consi dered as substantive evidence).

Despite Defendant’s failure to produce any additional
evidence of his difficult background that counsel allegedly
failed to present at trial, the lower court found counsel

deficient for inadequately investigating and presenting

5 | ndeed, coll ateral counsel disingenuously denied having
“any idea who any of the people” in the courtroom were and
obj ected to the court inquiring. (R 959)
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Defendant’s famly history. The |ower court’s order
conspi cuously Jlacks any finding of alleged evidence not
presented at trial and only posits the wunsubstantiated
conclusion that the history that defense counsel actually
presented was “fragnmented” and “hastily obtained.” (R 1332)
However, [w] hen ineffective assistance of counsel is asserted,
the burden is on the appellant to specifically allege and
establish grounds for relief and to establish whether such
grounds resulted in prejudice to him Smth v. State, 445 So.
2d 323, 325 (Fla. 1983)(citing Meeks v. State, 382 So. 2d 673,
675 (Fla. 1980)) (enphasis added) Thus, the |ower court erred
in failing to hold Defendant to his burden to prove that
counsel was deficient for failing to present mtigating

evidence of his difficult famly history.

(4) Alleged Deficiency for Failing to Have
Def endant Eval uated Prior to Trial

The court’s order focused primarily on M. Casabielle’s
all eged failure to have Defendant evaluated by a nental health
expert prior to trial. It is inportant to note at the outset

that, in fact, M. Casabielle unequivocally advised the court



at the tinme of Defendant’s trial that Defendant had been
evaluated prior to trial. (D.A.R 409-11) M. Casabielle's
attorney files reflect several telephone conversations and
correspondence with Dr. Castiello a year prior to date of
Defendant’s trial toward that end. (R. 592-55, 930) Further,
M. Casabielle testified that he frequently utilizes
“exploratory exam nations” of experts whereby an expert
privately gives a client an initial exploratory exam nation to
determ ne whether nmental health issues exist worth further
i nvestigating and devel opi ng. (R. 595) For the purposes of
such exploratory exam nations, the expert 1is specifically
directed not to generate a report. (R. 595) Defendant’s file
included a letter to Dr. Castiello indicating M. Casabielle’s
desire that Defendant’s exam nation remin private and not
menorialized Dbut rat her remain M. Casabielle’s “work
product.”® (R 595) Hence, M. Casabielle testified that his
attorney file may not reflect a report by Dr. Castiello sinmply
because none was generated at his request. (R 595)

Nonet hel ess, M. Casabielle had no direct recollection of

M. Casabielle’ s file also contained a notation dated one
day after the guilt phase verdict indicating that Dr. Castiello
woul d not performan eval uati on because the court order provided
insufficient funds for his services. (R. 498) However, it is
unknown whether this referred to an initial exam nation or a
foll ow-up exam nation to an initial “exploratory exam nation.”
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whet her Dr. Castiello actually performed an eval uati on and had
no report from Dr. Castiello in his files.” In the |ight nost
favorable to Defendant, +the record supports conflicting
indicia as to whether Dr. Castiello actually evaluated
Def endant. As previously stated, Defendant has the burden to
establish the facts that he alleges formthe basis for a claim

of ineffective assi stance of counsel. Smth v. State, 445 So.

2d 323, 325 (Fla. 1983). Thus, wth only conflicting
circunstantial evidence that he may not have been eval uated by
Dr. Castiello prior to trial, Defendant failed to nmeet his
burden that counsel was deficient in such regard.

Mor eover, as the lower court found the issue of
Def endant’ s eval uation by a nental health expert relevant only
to the penalty phase, it is irrelevant whether Defendant was
evaluated prior to the guilt phase or not. Indeed, the record
is clear that M. Casabielle had Defendant eval uated by Drs.
Mutter and David prior to, and in preparation for, the penalty
phase to investigate possible nental mtigation. Furthernore,

Both Dr. Miutter and Dr. David testified that they had anple

Additionally, while Defendant did not present any testi nony
from Dr. Castiello at the evidentiary hearing, the parties
stipulated that Dr. Castiello would testify that he had no
i ndependent recollection of nmeeting Defendant or speaking wth
M. Casabielle and found no record of Defendant’s case in his
files. (R 928)



time in which to admnister a an appropriate and full
eval uation of Defendant. (R 660-62, 652, 645) And M.
Casabielle testified that his decision to omt Defendant’s
records fromthe experts’ reviews was based upon his strategy
to prevent damagi ng cross-exam nation and not due to any tine
constraint or |ack of preparation. (R 598) Defendant did not
adduce any testinmony or evidence at the evidentiary hearing
that Drs. Miutter and David's evaluations of Defendant were
i npeded or constrained in any nmanner by M. Casabielle’s
timng of sane. As counsel explored possible nmental health
mtigation and secured at Ileast two separate experts to
eval uate Defendant toward that end, counsel cannot be deened
deficient for failing to do what he, in fact, di d.
Stri ckl and.
(5) Alleged Deficiency for Failing to Attend
Def endant’s Eval uation and Expl ain the

Meaning of Statutory Mtigation to his Mental Health Experts

Next, the lower court held that counsel was deficient for
failing to attend Defendant’s nental health evaluations or
“explain to the doctors the neaning of statutory mtigating
factors wunder the law.” (R 1329-31) Dr. Noble David, the
neur ol ogi st that exam ned Defendant at the tinme of trial,
testified at the hearing that he has been perform ng clinical

neur ol ogi cal exams for the past 38 years. (R.633) Prior to



eval uating Defendant, Dr. David had previously exanm ned and
testified in capital cases regarding defendants’ nental status
as it pertained to both guilt and mtigation issues. (R 644)
Dr. David further testified that at the time of Defendant’s
eval uati on, he understood it was after Defendant’s conviction
and he was exam ning Defendant for any signs or synptonms of
brain damage that could be a mtigating factor:

Well, | think it was to determ ne whether or not

[ Def endant] harbored neurol ogi cal disease that m ght

inpair his appreciation of his circunstances or his

recollection of events in such a way to mtigate the

gravity of his act that he was convicted of.
(R 645) He also testified that because of his extensive
experience perform ng such evaluations, he does not need an
attorney to advise himof what tests he should adm nister to a
patient or what to look for. (R 643) Dr. David stated he had
anple time in which to give Defendant a full and conpetent
eval uation and was satisfied within a reasonable degree of
medi cal certainty that Defendant suffered no neurologic
i npai r ment . (R 645-50) Defendant adduced no testinony from
either Dr. David or Dr. Mutter that M. Casabielle’ s presence
or advice would have altered their opinions. Simlarly, Dr.
Charles Miutter testified that he had perforned nore than

15,000 evaluations of jail inmates and performed 10-12

eval uati ons of defendants in death penalty cases involving
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mtigation issues. (R. 657, 660) Dr. Mitter also understood
that his evaluation was after Defendant’s guilty verdict at
trial and his evaluation of Defendant was for the purpose of
finding mtigating circunstances. (R 653) M. Cassabielle's
election to not attend the evaluations and reliance upon Drs.
David and Miutter, two extrenely experienced experts, to
understand their professional function are sinmply not actions
“out si de the wde range of prof essional ly conpet ent
assi stance.” Occhicone v. State, 768 SO 2d 1037, 1049 (Fla
2000); Rose v. State, 675 So.2d 567, 571 (Fla.1996) (quoting
Bol ender V. Singl etary, 16 F.3d 1547, 1556-57 (1lth
Cir.1994)); see also Hldwn v. Dugger, 654 So.2d 107, 109
(Fl a. 1995). Thus, the lower court erred in finding counsel
deficient.

(6) Alleged Deficiency for Failing to Provide Defendant’s
Prison Records to his Mental Health Experts

Finally, the Ilower court found counsel deficient for
failing to provide Defendant’s nental health experts with his
prison records and docunents from prior court proceedings. At
the evidentiary hearing, M. Casabielle explained that he made
a strategic decision to omt such records, which contained
very damagi ng evidence of Defendant’s continued history of

mani pul ation and violent sexual assault, from the experts’



revi ew. (R. 597-99). M. Casabielle further explained that
t he nost damagi ng inpact of Defendant’s penalty phase was the
testimony of his previous rape victim and that additional
testimony of Defendant’s continued violent sexual behavior
detailed in his prison records would have been “devastating.”
(R 598). Clearly if Drs. Mitter or David reviewed
Def endant’s prison records and then testified during the
penal ty phase, the jury woul d hear about Defendant’s conti nued
sexual aggression in prison. (R 596-98) Thus, M.
Casabiell e made a strategic decision to omt such records from
t he documents reviewed by Drs. Miutter and David in order to
avoid exposing the jury to Defendant’s sexually predatory
behavi or and pattern of manipulation in prison. Hence, M.

Casabielle's strategic decision to omt Defendant’s damaging
prison records fromreview by mental health experts cannot be
deemed deficient. See Van Poyck v. State, 694 So. 2d (Fla

1997) (where defendant’s prison records contained danmaging
i nformation, including disciplinary reports for escape,
def ense counsel was not deficient for strategic decision to
omt such records fromthe nmental health professional’s review
of defendant’s case). Thus, the |lower court erred in finding
M. Casabielle deficient for failing to turn over Defendant’s

prison records and prior court proceeding docunments to his
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nment al health experts when the decision was based on
strategically preventing the State from eliciting damging
evi dence on cross-exam nation of such experts.

Not only were its findings of deficiency hollow and
wi t hout record support, but the |ower court failed to analyze
whet her the alleged deficiencies evinced actual prejudice to
Def endant, as dictated by Strickl and.

B. THE LOWER COURT ERRED IN MAKING A BLANKET
FI NDI NG OF PREJUDI CE.

The | ower court’s order conspicuously |acks any analysis
of whether its enumerated findings of deficiency actually
yielded prejudice to Defendant such that a reasonable
probability exists that the outcome of Defendant’s sentencing
proceeding would have been different but for the alleged
deficiencies, as required by Strickl and. | ndeed, there is a
veritable disconnect between the court’s finding of the
deficiencies discussed in section A infra, and its discussion
of the alleged prejudice accruing to Defendant from defense
counsel’s alleged failure to investigate and present the
mental mtigation evidence about which Drs. Eisenstein and
Hyde testified. Further, assum ng arguendo that counsel was

deficient for the six actions listed in section A, Defendant



failed to establish and the lower court failed to find any
nexus between such deficiencies and consequential prejudice.
(1) No Prejudice Was Established From
Counsel s Al |l eged Deficiency for

Failing to Discuss the Death Penalty w th Defendant

| ndeed, there exists no record support for the || ower
court’s finding of prejudice flowing fromthe six deficiencies
enunerated in its order. Although the | ower court speciously
found M. Casabielle deficient for failing to discuss the
death penalty with Defendant, <collateral counsel failed to
denonstrate how Defendant was prejudiced for such alleged
defi ci ency. Further, although the Ilower court found M.
Casabielle deficient for failing to discuss the death penalty
with Defendant, no findings were mde and no evidence
supported that further discussion would have reveal ed any nore
mtigating information that M . Casabielle could have
pr esent ed. Def endant denied guilt to the nental health
experts who exam ned him and rejected many of M. Casabielle’s
attenmpts to discuss the death penalty in greater detail. (R
663, 589) Nonetheless, M. Casabielle still had Defendant
exam ned by at least two nmental health experts for mtigation
and inquired of Defendant’s famly and friends concerning
Def endant’ s chil dhood and background to investigate possible

mtigation. (R 555) M. Casabielle searched for positive
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aspects of Defendant’s character, as well as circunstances and
evidence of difficult childhood and upbringing, that could be
presented as potential mtigation. (R. 554-56) As M.
Casabielle conpetently prepared for the penalty phase and
Def endant failed to denonstrate how further discussions wth
an uncooperative Defendant would have yielded a different

result, no prejudice was established. Strickland.

(2) No Prejudice was Established from Counsel’s All eged
Deficiency for Failing to Review Prior Court Records

Simlarly, collateral counsel failed to denonstrate how
prejudi ce accrued to Defendant from M. Casabielle’ s alleged
failure to talk to Defendant’s prior counsel or review court
records from Defendant’s prior cases to determine if any
information existed which bore on Defendant’s nental status.
M. Casabielle explained that he was vigilantly watchful of
any signs of nental inconpetence or infirmty in Defendant and
would have renmained so regardless of what prior counsel
advi sed:

|’ve had clients that have been found inconpetent

and go away for six nmonths and they conme back

conpet ent. |"ve had clients that you couldn’'t talk

to who go away and because of the drugs that they

are given you can talk to. | look at my client at
the nonment that | am dealing with him If I see any
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signs that concern me | wll take the appropriate

action, such as file the necessary notions. | did

not see that in this case.
(R 480-81) Counsel retained nental health experts to
investigate potential nental health mtigators and explored
possi ble signs of Defendant’s nental health issues wth
Defendant and his famly, including the sexually violent
nature of his crimnal history. (R 555-56) Defendant failed
to adduce what M. Casabielle should have done and failed to
do as a result of not discussing Defendant’s previous cases
with prior defense counsel. Indeed, the information contained
in the disputed records do not concern any issue of
Def endant’s nental health. Col | ateral counsel cross-exam ned
M. Casabielle on a 3.850 nmotion, which Defendant filed in his
1976 case, that dealt with Defendant’s accusations that he was
beaten and verbally abused with racial epithets by the police
officers who investigated his 1976 rape case. (R 471-73)
VWil e the gravamen of the accusations contained in Defendant’s
nmotion certainly suggested that Defendant was coerced into
confessing to the 1976, Defendant admtted that he was guilty
of such rape to Dr. Mitter in his mental health exam nation
for the instant case. (R. 663) However, no connection was

made between Defendant’s claimof a coerced confession and any

i ssue bearing on Defendant’s nental health. Mor eover, any



m ni mal i npact such evidence may have hadsurely would have
been demninmus in the context of the violent and horrific
context of the 1976 rape in which Defendant raped, strangled
and left for dead a 12 year old girl and for which Defendant
was convicted, as well as the other aggravators proven in
Def endant’s case. (D.A. R 2709-18) Hence, Defendant failed to
adduce any prejudice as a result from M. Casabiell’s failure
to review his prior cases or discuss same wth previous
def ense counsel. See Breedlove v. State, 692 So. 2d 874 (Fla.
1997) (holding that even if the trial court had found
mtigating circunstances in additional testinmony from Iay
w tnesses, the three aggravating factors previously affirnmed
eclipsed whatever mtigation testinony of defendant’s friends
and famly could provide.); Tonpkins v. Dugger, 549 So. 2d
1370, 1373 (Fla. 1989).
(3) No Prejudice Accrued to Defendant from Counsel’s All eged

Deficiency for “Hastily” Obtained Testi nony Concerning

Def endant’s background and chil dhood

Li kewi se, Defendant failed to denonstrate what prejudice
he suffered from M. Casabiell’s allegedly hasty and
fragnmented investigation of Def endant’s upbringing and
childhood via famly and friends. Specifically, Defendant
failed to establish and the Ilower <court failed to find

precisely how the testinmony presented at trial concerning



Def endant’s chil dhood was, in fact, “fragnented” or “hastily
obt ai ned.”

On the contrary, through extensive testinmny of several
w tnesses, M. Casabielle chronicled Defendant’s background
with both depth and breadth. M. Casabielle presented the
testimony of Peal May Sanford, Defendant’s nother, who
testified at length about: the very poor household in which
Def endant grew up; the small, two-bedroom house in which
Def endant and eight others |ived; how she left Defendant with
her parents in Georgia when she noved to M am but brought her
other children with her; how Defendant suffered from a severe
case of polio as a child that left himwth a permanent |inp;
how his step-father accepted the other children but rejected
Def endant, verbally abused Defendant and one time physically
struck him how after Defendant eventually nmoved in with his
famly in Mam he hel ped around the house and cared for the
ot her children; how he got his sister off drugs and saved his
step-father from drowning despite the m streatnent he suffered
at the hands of his stepfather; and how Defendant found
religion. (D.A R 2736-55) M. Casabielle also presented the
testimony of Jessie Coney, Defendant’s uncle. (D.A. R 2780)
Jessie Coney also testified concerning the poor, stark

conditions of Defendant’s childhood, which included picking



cotton and difficulty with polio and subsequent handicap.

(D.A.R. 2782) Jessie Coney also testified that Defendant
assisted his brothers and sisters and elderly relations,

runni ng various errands and doing chores for them and had a
ki nd- hearted and generous nature. (D. AR 2783-87) M.

Casabi el l e next presented the testinony of Defendant’s sister,

El aine Sanford Harrell. (D.A.R  2791) She testified how
Def endant hel ped her overconme a serious drug problem (D AR

2792) M. Casabielle also presented the testinmony of Fred Lee
Thomas, Defendant’s wuncle who testified that Defendant was
al ways respectful. (D.A. R 2794-2813) M. Casabielle also
presented the testinmony of Barbara Fontenot, Defendant’s
friend who corresponded with Defendant while in prison. Ms.

Font enot corroborated t he i nauspi ci ous condi ti ons of
Def endant’ s poor wupbringing, including his abandonnment by his
not her and the succession of nmen in his mother’'s life who
fathered more children forced to conpete for the limted
resources available to the famly. (D.A R 2801) Ms. Fontenot
also testified about Defendant’s stepfather who often
negl ect ed Def endant’ s not her and woul d chase people around the
house with guns. (D. A R 2806-07) In addition to
corroborating the harsh treatnment Defendant suffered from his

father, she also reiterated how Defendant hel ped his sister



with her drug problem (D.A.R. 2806-08) Finally, M.
Casabi el l e presented Reverend Wellington Ferguson to the jury,
who testified that Defendant underwent a sincere religious
transformation and had genuinely accepted Jesus as his
personal savior. (D.A R 2850-51)

In sum M. Casabielle offered a cohesive and detailed
portrait of Defendant’s background. It is inmportant to note
that though Defendant was granted an evidentiary hearing at
whi ch various nenbers of his famly were present, he failed to
present any witnesses to testify to any additional informtion
concerning Defendant’s difficult childhood that M. Casabielle
allegedly failed to present at trial. Thus, Defendant failed
to meet his burden of establishing prejudice and grounds for
post-conviction relief. Smith v. State, 445 So. 2d 323, 325
(Fla. 1983); Meeks v. State, 382 So. 2d 673 (Fla. 1982); and
Adanms v. State, 380 So. 2d 423 (Fla. 1980). Mor eover, even
had further evidence related Defendant’s difficulties during
chil dhood been properly admtted, such evidence, where, as
here, Defendant was 42 at the tinme of the nurder, is of little
rel evance. (R. 4) Indeed, any claimthat Defendant comm tted
this crime because his step-father had been cruel or because
his nother had abandoned him would wholly have contradicted

his steadfast maintenance of innocence. Francis v. Dugger,
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908 F.2d 696 (11" Cir. 1992). Thus, the lower court erred in
finding that Defendant was prejudiced, as M. Casabielle
presented a thorough and conplete history of Defendant’s
chi | dhood.

(4) No Prejudice Resulted from Counsel’s Alleged Deficiency
for Failing to Have Defendant Evaluated Prior to Trial

The | ower court also failed to make any anal ysis how M.
Casabiell e’ s alleged om ssion to have Defendant exam ned by a
mental health expert prior to trial resulted in prejudice. In
fact, the Ilower court affirmed Defendant’s guilt phase
convi ction. Hence, the only issue with regard to Defendant’s
mental health evaluation would necessarily only relate to the
penalty phase. As Defendant was exani ned prior to the penalty
phase by both Dr. Mutter and Dr. David, it is irrelevant that
such exam nations were after the guilt phase.® Both Dr. David
and Dr. Mutter testified at the evidentiary hearing that they
understood prior to their exam that Defendant had been
convicted and faced the death penalty and the purpose of such
exam was to find whether Defendant suffered any signs or

synptons of brain damage that could be a mtigating factor in

8

Furthernore, as previously discussed, Defendant failed to
prove that he was not exam ned prior to the guilt phase of the
trial by Dr. Castiello, as supported by the circunstanti al
evidence that M. Casabielle corresponded with Dr. Castiello
toward that end. (R 411, 928)
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for the penalty phse of his case. (R. 634, 635, 645, 653,
660-61) Additionally, both doctors testified that they had
anple tinme to exam ne Defendant; M. Casabielle’ s election to
omt the records from the doctors review was based upon his
strategi c decision and not on lack of time or preparation. As
Def endant was exam ned by nental health experts in preparation
to the penalty phase, the fact that he has secured what he
feels would be mre favorable expert opinions is in
insufficient basis for relief. See Turner v. Dugger, 614 So
2d 1075, 1079 (Fla. 1992); and Provenzano v. Dugger, 561 So.
2d 541, 546 (Fla. 1990). As the Eleventh Circuit has stated
““counsel is not required to ‘shop’ for a psychiatrist who
will testify in a particular way.”” Card v. Dugger, 911 F.2d
1494, 1513 (11" Cir. 1990). Hence, as M. Casabielle mde a
reasonabl e tactical decision to utilize the services of Drs.
Mutter and David, both infinitely qualified experts, he cannot

be deemed deficient for failing to continue to utilize other

experts further. Hal i burton v. State, 691 So. 2d 466, 471
(Ala. 1997)(quoting Palmes v. Wainwight, 725 F.2d 1511, 1521

(11th Cir. 1984).
(5) No Prejudice Resulted From Counsel’s All eged Deficiency

for Failing to Attend Defendant’s Eval uati on and Explain the
Meani ng of Statutory Mtigation to his Mental Health Experts
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Next, the lower court failed to evaluate whether any
prejudice resulted fromthe deficiency of counsel’s failure to
advise the doctors of the neaning of statutory mtigating
factors. The record patently refutes any finding of prejudice
in this regard. Dr. David emphatically testified that he did
not require a |lawer to advise him of what questions he needed
to ask, what tests he ought to admnister, or what his
obligation and function in finding potential mtigating
evi dence of neurol ogical i mpai rment  was. (R 643- 44)
Li kew se, Dr. Mutter testified that he had conducted nore than
15,000 nental health evaluations of jail inmates and 10-12
eval uations of death row inmates involving issues of potential
mtigation. (R. 661) Further, Dr. Mitter testified that he
addressed the standard battery of questions and issues in his
exam nation of Defendant to determ ne whether Defendant had
any psychiatric or neurologic inpairment within a reasonable
degree of nedical certainty. (R 664-68, 662, 670) It is
obvious from the testinony at the evidentiary hearing that
bot h experts understood the nature of mtigating evidence they
were retained to |look for, had vast experience in performng
such evaluations, and required no guidance from defense
counsel in this regard. Moreover, Defendant failed to inquire

or establish from either expert at the hearing what guidance



M. Casabielle should have given them but omtted and how such
gui dance would have changed either expert’s opinion that
Def endant suffered from no neurol ogical i npai r ment or
significant nental defect. Thus, Defendant failed to neet his
burden of establishing prejudice. Smth v. State, 445 So. 2d
323, 325 (Fla. 1983).
(6) No Prejudice Resulted from Counsel’s
Al | eged Deficiency for Failing to Provide
Def endant’ s Prison Records to his Mental Health Experts

Finally, the lower <court failed to properly analyze
whet her prejudice followed from M. Casabielle s allegedly
deficient om ssion of Defendant’s prison and prior court
proceedi ng records from the experts’ review. M. Casabielle
testified unequivocally that he nade a strategic decision to
not provide Defendant’s Departnent of Corrections and other
records, which contained very damagi ng evi dence of Defendant’s
continued history of manipulation and violent sexual assault.
(R 596-99) Clearly, if Drs. Mtter and David reviewed
Def endant’s prison records and then testified during the
penal ty phase, the jury would have heard about Defendant’s
continued sexual aggression while incarcerated. (R 596-99)
Dr. Hyman Eisenstein, Defendant’s post-conviction expert in
neur opsychol ogy, acknowl edged that the reports detailed

several occasions in which Defendant was suspected in various
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attacks on other inmates. (R 893). Li kewi se, Dr. Thonmas
Hyde, Defendant’s post-conviction behavioral neurol ogist, who
had reviewed the records that Defendant now conplains were
improperly withheld, testified at the evidentiary hearing that
the records reveal a pattern of manipulative behavior. Dr .
Hyde conceded that Defendant: faked a suicide attenpt by
al l eging he swall owed razor blades and routinely malingered or
exaggerated synptons of illness to gain access to the hospital
ward; blew up his toilet in order to leave his jail cell; and
was frequently accused of sexually assaulting other inmates.
(R. 314-20). Clearly, the harnful inpact of Defendant’s
hi story of mani pul ati ve and sexually violent behavi or
docunented by the prison records is manifest and Defendant
cannot establish he was prejudiced by M. Casabielle’'s
strategic decision to prevent the jury from being exposed to
such information.

Speci fically, Defendant conplained that defense counsel
was ineffective for failing to disclose to Drs. Mitter and
David that Defendant’s school records reveal ed Defendant had
an 1.Q of 70 and that Defendant had attenpted suicide.
However, Defendant’s prison records actually reveal that
Defendant’s “suicide” referred only to Defendant’s self-report

that he had swallowed razor blades and that follow-up
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exam nation was wholly inconsistent wth Defendant having
actually swall owed the razor blades. (R 737-38). Simlarly,
Dr . Ei senstein admtted his evaluation of Def endant’ s
intelligence tests indicated scores within the |ow average
range. (R.1120-21). Defendant also alleged that Dr. David was
provi ded an inconplete history. However, at the evidentiary
heari ng, Defendant failed to adduce what information normally
requi red for a neurol ogical exam nation that Dr. David was not
provided or how such information would have changed Dr.
Davi d’s opinion. As Defendant cannot show how any of the
all egedly withheld informati on would have changed the outcone
of Drs. Mutter or David's opinions or the result of
Def endant’ s sentenci ng phase, the |ower court erred in finding
Def endant was prejudiced by the om ssion of Defendant’s prison

and prior court proceedings records fromthe experts’ review

A review of the lower court’s order reveals that rather
than analyzing its enunerated deficiencies in terns of
corresponding prejudice, as dictated by Strickland, it
essentially found Defendant was prejudiced by M. Casabielle’s
failure to call Drs. Hyde and Ei senstein:

If only one of the seven jurors voting

for death had been persuaded to change her
or his vote, the recommendati on woul d have



been for a life sentence and, in view of

t he law requiring t he presence of
conpelling evidence to override a jury's
recommendation of Iife, the court would
likely have foll owed t he jury

reconmendati on and sentenced the defendant
to life in prison.

Considering the evidence offered by

t he def endant at t he post-convi ction

hearing, particularly the testinony of Dr.

Thomas Hyde, a highly qualified behaviora

neurol ogist, and Dr. Hyman Eisenstein, a

clinical psychologist, who admnistered a

battery of neurological tests to M. Coney,

each of whom concluded that the defendant

suffers from brain dysfunction and

psychiatric illness, it is likely that a

jury would have been persuaded to recomrend

a penalty other than deat h.
(R 1333-34) However, this msses the point of Strickland v.
Washi ngton, 466 U. S. 668 (1984), entirely. The | ower court
recast Strickland’s prejudice inquiry in ternms of whether

there is a reasonable probability that at |east one juror
woul d have held out for a different verdict. Neither this
Court or the U S. Supreme Court, however, has ever held or
even suggested that the Strickland prejudice prong my be
measured by specul ati on about the hypthetical propensities of
i ndi vidual jurors. On the contrary, Strickland itself
expressly held that the “reasonable probability” test focuses
upon the |ikelihood that, but for counsel’s alleged errors,

the outconme of a defendant’s trial or sentencing proceeding



woul d have been different. | d. Thus, the |ower court’s “one

of the seven jurors” standard sinply cannot be reconciled with
the objective inquiry mandated by Strickl and. Accordi ngly,
this Court should reverse the circunvention of Strickland s

pur posely stringent standard via the |ower court’s re-fram ng
of prejudice in terns of whether one juror m ght have “been
persuaded to change her or his vote.” (R 1333)

Moreover, the lower court’s finding that Defendant was
prejudiced by counsel’s failure to present the alleged
mtigating evidence proffered by Drs. Hyde and Eisenstein is
fraught with error. Contrary to the transparent |ogic of the

| ower court’s order, a new expert with a nore favorable

opinion after the penalty phase does not equal ineffective
assi stance of counsel. Breedl ove v. State, 692 So. 2d 874
(Fla. 1997). Initially, the |ower court suggests Defendant

was prejudiced by M. Casabielle’'s alleged failure to secure
sufficient tine to prepare for the penalty phase:

[Dr. David and Dr. Mitter]’'s testinony reflects the

i nadequacy of their cursory and m sgui ded
eval uations, an inadequacy caused in large part by
t he i nadequacy of trial counsel ' s hurri ed

preparation for these eval uations.
(R 1330-31) However, in fact, both Drs. David and Mitter
specifically testified that they had adequate tinme to

adm ni ster a thorough and conpetent exani nation of Defendant.
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(R 660-62, 652, 645) Dr. David succinctly answered questions
related to this issue:
Q And vyou were careful when you did vyou

exam nation to mke sure you didn't m ss
anyt hing, correct?

Yes.

Q Okay. Do you believe that you had sufficient
time to do your exam nation properly?

A: Did I think I had enough tinme?

Q Yes.

A: Yes.

Q Do you believe that you gave the defendant the
tests necessary to cone to a consideration, to a
reasonabl e degree of medical certainty?

A: To nmake my own m nd up

(R 645-46) Hence, even assumng M. Casabielle was somehow
deficient in failing to secure his experts in a tinely
fashi on, he can denonstrate no prejudi ce because both experts,
in fact, had adequate and sufficient tinme to perform
appropriate and conprehensi ve eval uations of him

Next, the |lower <court indicated that Drs. Hyde and
Ei senstein’s opi ni ons denonstrated that Def endant was
prejudiced by M. Casabielle’s failure to turn over
Defendant’s prison records to the nental health experts who

exam ned him (R 1333-35) However, as previously discussed



M. Casabielle made a sound strategic decision to omt such
records to prevent the State from damagi ng cross-exam nation
of the experts on Defendant’s continued history of sexual
assault in prison. (R  597-99) Even Defendant’s own experts,
Dr. Eisenstein and Dr. Hyde conceded that the records
cont ai ned damagi ng i nformation concerni ng Def endant’ s
propensity toward sexually aggressive and nmanipulative
behavi or. (R 893, 743-44) ©Dr. Eisenstein acknow edged
Def endant’s prison records detailed several conplaints and
incident reports in which Defendant was suspected in various
attacks on other inmates. (R 893) Likewise, Dr. Hyde
conceded that Defendant: faked a suicide attenpt by alleging
he swallowed razor blades and routinely malingered or
exaggerated synptons of illness to gain access to the hospital
ward; blew up his toilet in order to leave his jail cell; and
was frequently accused of sexually assaulting other innmates.
(R 743-44). Moreover, Dr. Ansley testified that Defendant’s
records were consistent with normal neurol ogical functioning
and did not suggest any inpairment. (R 1229) Clearly, the
harnful inpact of Defendant’s history of manipulative and
sexual Iy viol ent behavi or documented by the prison records is
mani fest. As such, Def endant cannot establish he was

prejudiced by M. Casabielle's strategic decision to prevent
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the jury from being exposed to such information and it cannot
be reasonably concluded that anyt hi ng \Y g Casabi el l e
purportedly should have done would have probably altered the
outcone of the proceedi ngs. Patten v. State, 596 So. 2d 60,
63 (Fla. 1992)(rejection of nental health mtigation supported
by testinmony that “defendant is sinply anti-social”); Turner
v. Dugger, 614 So. 2d 1075 (Fla. 1992).
C. THE LOWER COURT FAILED TO PROPERLY WEI GH AND

CONSI DER THE TESTI MONY AND EVI DENCE PRESENTED AT

THE EVI DENTI ARY HEARI NG.

In addition to the lower court’s profoundly erroneous
application of the deficiency and prejudice prongs of
Strickland, it also failed to properly make findings of
credibility, resolve conflicts in the evidence presented at
the evidentiary hearing, and decide what weight should be
afforded to the opposing experts’ opinions. |In its order, the
| omer court plainly acknow edged the discordant contrast of
opi nions between Defendant’s post-conviction nental health
experts and the State’ s expert, Dr. Ansley:

Dr. Eisenstein determned it was likely that

[ Def endant] had inpairnment to the frontal | obe of

his brain, an inpairment which would affect his

ability to nmake cognitive changes, and a deficit in

his right brain functioning, resulting in inpulsive

behavi or.

Adm ttedly, these opinions of Dr. Hyde and
Ei senstein were vigorously challenged by the state.
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Through cross-exanm nation, the state was able to
poi nt  out evidence of the wtness’ bias and
information about the defendant which my not have
cone to light had these witnesses not been called to

testify. For exanple, since both experts relied on
prison records in their evaluations of [Defendant],
those records, including information which would

likely be harnful to [Defendant] would be avail able
for the jury. FN9 Further, the state’ s expert
neur opsychol ogi st, Dr. Jane Ansley, who interviewed
the defendant and adm nistered many of the sane
tests as did Dr. Eisenstein, concluded that the
defendant did not suffer from any significant
psychol ogi cal disorder or organic brain damage.
However it is peculiarly within the province of the
jury to sift through the evidence, assess the
credibility of the w tnesses, and determ ne which
evi dence i s nost persuasive.

FN9 For exanple, the records include assessnments by

prison psychol ogi sts that the defendant suffers from

an anti-social personality disorder, and include

several disciplinary reports for sexual assaults

upon ot her i nmates.
(R 1335) Nonetheless, the lower court clearly eschewed its
j udi ci al post-conviction function to sift through such
evidence and decide which of the experts was nore credible.
| nstead, the court posited that “it is peculiarly within the
province of the jury to sift through the evidence, assess the
credibility of the witnesses, and determ ne which evidence is
nmost  persuasive.” This premse is patently rebutted by
Florida case law pertaining to post-conviction clains. As

this Court explained in Porter v. State, 26 Fla. L. Wekly

S321 (Fla. May 3, 2001):
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The reason we have required postconviction

evi denti ary heari ngs on capital
post conviction notions claimng ineffective
assi stance of <counsel is to provide a

def endant an opportunity to present factual
and expert evidence which was not presented
at the trial of the case and to have the
trial court evaluate and weigh that
addi ti onal evidence.
* * *

So long as its decisions are supported by
conpetent, substantial evidence, this Court

wll not substitute its judgnment for that
of the trial court on questions of fact
and, |ikewise, on the credibility of the

W t nesses and the weight to be given to the
evidence by the trial court. W recognize
and honor the trial court's superior
vantage point in assessing the credibility
of wtnesses and in nmaking findings of
fact.

At the conclusion of the postconviction
evidentiary hearing in this case, the trial
court had before it two conflicting expert
opi ni ons over the existence of mtigation

Based upon our case law, it was then for
the trial court to resolve the conflict by
the weight the trial court afforded one
expert's opinion as conpared to the other.

ld. (enphasis added). Thus, the Ilower court failed to
properly assess the credibility of the dueling experts that
testified at the evidentiary hearing and wei gh the evi dence.
Had the | ower court engaged in a proper analysis of the
credibility of the experts’ opinions, it would have found Dr.
Hyde and Dr. Eisenstein’s testinony failed to illustrate a

reasonable probability that had the jury or judge been



presented with their opinions at trial, the outcome of
Def endant’ s sentencing proceeding would have been different.
At the hearing, Defendant first presented the testinony of Dr.
Hyde, an admtted death penalty opponent, to opine that
Def endant suffers from frontal |obe damage. However, Dr. Hyde
conceded that the only test he performed on Defendant that
suggested frontal |obe dysfunction was the glabella reflex,
which admttedly yields falsely positive results. (R 753).
Addi tionally, Dr . Hyde acknow edged t hat not hi ng in
Def endant’s prison records supported a finding that Defendant
suffered any post head injuries, significant physical or
sexual abuse, or history of substance abuse. (R 722, 731,
735). Dr. Hyde even testified that he believed Defendant’s
self-report of childhood abuse was exaggerated. (R 731).
Furthermore, the primary bases of Dr. Hyde s opinion that
Def endant was neurologically inpaired were the findings of Dr.
Ei senstein, who was |ater inpeached on the stand and exposed
as biased and unreliable. The value of Dr. Hyde's testinony
that Defendant suffered from brain damage was further
underm ned by his conclusion that by definition virtually
everyone in prison suffers from brain damage. (R 756, 763).

Certainly, M. Casabielle cannot be deenmed deficient, nor can
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Def endant have been prejudiced, by the failure to alienate a
jury with such a fatuous basis for mtigation.

Conversely, Dr. David testified Defendant exhibited no
signs of brain damage when he exam ned him and refuted Dr.
Hyde’'s finding that Defendant’s glabella reflex indicated
frontal | obe damage:

|"d have to say that | found no such problens

with

retentive nmenory when | examned him eight vyears

previ ous. He also cites the presence of a gl abella

reflex which 1is blinking of the eyes when the

forehead is tapped. A response that is seen in a

variety neurological conditions such as Parkinson's

Di sease and in frontal |obe disease to sone extent,

but there's a notoriously msleading test in sone

respects because sone

people sinply can't resist blinking when the forehead

is tapped or the eyes are threatened.

So without other signs which I did not find, or
signs of organic frontal |obe disease or any of the
degenerative diseases | would not agree at the tinme

of my examnation that he had significant glabella
reflex or sign of organic frontal |obe damage.

(R 641).

Next, Defendant offered the testinmony of Dr. Eisenstein to
support his claim of nmental health mtigation. Al t hough Dr.
Ei senstein neatly offered the opinion that Defendant suffered
from“extreme nental and/or enotional inpairnment at the tine of
his offense,” his findings were patently biased and riddled
with inconsistencies with the record. (R 841). Dr .

Ei senstein acknow edged his bias against the death penalty and
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that 98% of his practice derives from perform ng nental health
evaluations of death row inmates on Dbehalf of defense
attorneys, who obviously use his findings in an attenpt to
avoid death penalty sentences. (R 966, 968). Specifically,
Dr. Eisenstein admtted that he bills the State, whom he bills
portal to portal and for his copying services, differently than
he bills CCRC, whom he bills |less stringently. (R 969-74).
In many instances at the Hearing, Dr. Eisenstein appeared |ess
than candid in his responses to the State’s cross-exam nati on.
Even the |ower court noted the |engthy pauses between the
State’'s questions and Dr. Eisenstein's responses.® (R 1043)

Dr. Eisenstein’s bias infused his findings, which were

supported by little in +the record beside CCRC s bald
assertions. For exanple, Dr. Eisenstein testified that
Def endant had a history of physical, enotional and sexual

abuse, which Dr. Eisenstein further opined constituted valid
mtigation. (R 926). However, on cross-exam nation, Dr.
Ei senstein admtted that he had previously assessed the

Defendant’s famly as having a “warm and |oving elenment” (R

9 In the face of the State’ s allegation that M. Hennis was
coaching Dr. Eisenstein’s testinmony in court, the |ower court
stated it was not |ooking and did not see the conduct of counsel
and Dr. Eisenstein, but noted it did observe the | engthy pauses
in Dr. Eisenstein's responses and cautioned that a wtness’
response from the stand should not be guided by his or her
attorney. (R 1043)



1008). Furt her, Dr . Ei senstein admtted to previously
testifying at his deposition that Defendant was raised by his
grandparents who were described as “strong and religious
people,” treated Defendant |ike a son, and provided him food
and shelter (R 1010). | ndeed, during his deposition, Dr.
Ei senstein testified that he had no know edge that Defendant’s
grandparents had actually abused Defendant. (R 1011)  After
ri gorous cross-exam nation, Dr. Eisenstein conceded that other
than the three affidavits Defendant submtted at that | ast
mnute at the instant hearing, his sole basis for concluding
t hat Defendant was sexually abused as a child, subjected to
negl ect and enotional abuse, and abused by his step father, was
the allegations in Defendant’s 3.850 notion. (R 980).
Reluctantly, Dr. Eisenstein admtted that Defendant had never
advised he was sexually abused. (R 1016). While Dr.
Ei senstein testified that this was nerely due to his failure to
i nqui re whet her Defendant had ever been sexually abused, such
explanation is highly suspect in light of Dr. Eisenstein s vast
experience in performng nmental health evaluations for the
express purpose of finding mtigation, |like history of sexual
abuse. (R 1018). Furthernmore, Dr. Eisenstein acknow edged
that his review of Defendant’s record illum nated Defendant’s

prior rapes and sexual assaults in prison and that such



findings would normally trigger inquiries into a patient’s
sexual background and history. (R 1018). Finally, after
failing to substantiate his conclusions with any docunents in
Defendant’s record, Dr. Eisenstein was forced to acknow edge
that, in fact, Defendant’s prison records reveal that Defendant
had deni ed ever having been abused. (R. 1025). As there was
no credible evidence that Defendant actually suffered sexua
abuse or neglect, Defendant cannot show he suffered any
prejudice from M. Casabielle’ s failure to present such alleged
mtigation evidence. See Rutherford v. State, 727 So. 2d 216,
225 (Fla. 1998).

In addition to an alleged history of abuse, Dr. Eisenstein
testified that Defendant suffered from brain damage. Dr .
Ei senstein primarily based his finding on the 25 point
di screpancy between Defendant’s verbal |.Q score, 100, and
Def endant’s performance |.Q score, 75. (R 580. 854). Dr .
Ei senstein further opined that the discrepancy “created a m nd-
set of lack of ability to plan out, lack of availability to
control, lack of ability to denonstrate his control of his
i mpul sivity, a lack of denonstrate executive function (sic)”
(R 853). However, later Dr. Eisenstein conceded that
Defendant’s full scale 1Q was 88 in the top end of the |ow

average range and that Defendant’s 1.Q scores indicate that



Def endant is capable of “planning sonething out over hours or
days.” (R R 1121, 1147).

Dr . Ei senstein further acknow edged that Defendant’s
prison records di agnosed Defendant with anti-social personality
di sorder, nmeaning that Defendant wll “behave in socially
| nappropriate ways and without care for property or
i nvasi veness.” (R 1030). Dr. Eisenstein conceded that such
i nformation would be very detrinental for a jury to hear. 1d.

In stark contrast, Dr. Jane Ansley, also an admtted
opponent of the death penalty, testified that there is no
I ndi cation that Defendant suffers from organic brain damage
(R 1179). Further, Dr. Ansley, an expert neuropsychol ogi st,
testified that Defendant’s prison records are consistent with
nor mal neur ol ogi cal functioning and do not suggest any
I mpai r ment . (R 1229). | ndeed, Dr. Ansley explained that
Def endant’ s sl ow net hodi cal nature nost |ikely |eads others to
m st akenly assess Defendant as nentally chal | enged:

He t hi nks about what he's going to say before he says

it; and he has very a deliberate way of speaking. He

speaks sl owy. And what he has to say is to the

point, but definitely |I would described his manner as
sl ow, cautious, and deli berate.

* * %

I don't mean to suggest that he is nentally
challenged. ...And it occurred ne that that my have
been sonmewhat of what occurring when he was younger



and was identified as nmentally <challenged or
deficient in intelligence, but anyone who spent the
time talking to him would certainly not cone away
with that inpression and | didn't.

(R 1174) Dr. Ansley further explained Defendant’s slowness in
actually performng tests, rather than a visual spatial
debility, was a contributing factor to his |ower performance
score. (R 1183). VWile Dr. Ansley agreed with Dr

Ei senstein’s findings that Defendant’s tests showed a
significant difference between his dom nant right hand and his
|l eft hand, she disagreed that the difference indicated
contralateral right brain inmpairnment, as suggested by Dr.
Ei senst ei n. (R 1194). Rat her, Dr. Ansley concluded that
Def endant’s childhood injury, involving a <concrete brick
falling on his left wist, probably accounts for the disparity
in performance on such notor tests. |Id. Dr. Ansley further
supported her findings with the results of Defendant’s Rey
Osterreith test admnistered by Dr. Eisenstein. Def endant’ s
near perfect score on this preem nent neurological test
I ndicated that Defendant has an *“accurate preparation of
spacial relationships; [is] able to plan and execute a draw ng,
which also includes, of course, executive functioning.” (R
1189, 1191). As Dr. Ansley nerely reviewed and interpreted the

results of Defendant’s performance on the Rey Osterreith test,
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whi ch was adm nistered and scored by Defendant’s own expert,
little argument can be adduced to attack the reliability or
validity of Defendant’s scores. !0

Addi tionally, Dr. Ansley testified that neither Dr
David's report, Dr. Hyde's report or the neurol ogical report
contained in Defendant’s prison records indicated Defendant
suffered any right hem sphere damage (R 1197). Dr. Ansl ey
further testified that nothing in the records available to M.
Casabielle at the tinme of Defendant’s trial suggested a need
for a neuropsychol ogi cal evaluation. (R 1228).

As Drs. Hyde and Eisenstein’s opinions were contradicted
by Drs. Mitter, David and Ansley, were based on unreliable
information and were contradicted and inpeached by other
evidence, they should be rejected. As the Florida Suprenme

Court stated in Walls v. State, 641 So. 2d 381 (Fla. 1994):

“[A] distinction exists between factual

evidence, and opinion testinony. As a
gener al rul e, uncontroverted factual
evidence cannot sinmply be rejected unless
it I's contrary to | aw, i npr obabl e,
untrustworthy, unreasonabl e or
contradictory....Opinion testinony, on the
other hand, is not subject to the sane
rule... Certain kinds of opinion testinony
clearly are admissible -- and especially
v |nterestingly enough, although Dr. Eisenstein billed for

the Rey Osterreith test, he failed to even nention the test
or the results in his report.
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qualified expert opinion testinmony -- but
they are not necessarily binding even if
uncontroverted. Opinion testinony gains
its greatest force to the degree it 1is
supported by the facts at hand, and its
wei ght dimnishes to the degree such
support is lacking.”Since the new opinions
were wunreliable, it cannot be said that
there is a reasonable probability that this
evidence would have resulted in Defendant
being sentenced to life. Thus, counsel was
not ineffective. Strickland.

As previously mentioned, the fact that Defendant has secured
what he feels would be nore favorable expert opinions on post-
conviction is in insufficient basis for relief. See Turner v.
Dugger, 614 So. 2d 1075, 1079 (Fla. 1992); and Provenzano V.
Dugger, 561 So. 2d 541, 546 (Fla. 1990). As the Eleventh
Circuit has stated “‘counsel is not required to ‘shop’ for a
psychiatrist who will testify in a particular way.’” Card v.
Dugger, 911 F.2d 1494, 1513 (11t" Cir. 1990).

Moreover, assumng arguendo the reliability of Drs.
Ei senstein and Hyde’'s opinions, Defendant cannot establish a
reasonabl e probability the outconme of his penalty phase woul d
have been different had such opinions been presented in |ight

of the overwhel m ng aggravating circumstances of his case.!!

1 As affirmed by the Fl orida Supreme Court, the follow ng four
aggravating circunmstances were found in Defendant’s case: (1)
the capital felony was commtted by a person under sentence of
i mprisonment; (2) Defendant was previously convicted of another
capital felony or of a felony involving the use or threat of
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Where the urged mtigating factors, such as circunstances of
chil dhood and a psychiatric report alleging nental mtigation,
are mniml conpared to the aggravating circunmstances, 3.850
relief should have been denied. See M ddleton v. State, 465
So. 2d 1218, 1224 (Fla. 1985)(affirm ng denial of 3.850 notion
wher e Defendant offered on post-conviction a psychiatric report
and evidence of abusive childhood as mtigation because
mtigators were mninmal in conparison to aggravating factors);
see also Jones v. State, 732 So. 2d 313, 318 (Fla. 1999) (where
post-convi ction counsel did discover additional evidence of
mtigation, defendant still failed to show that “it would have
made a difference in the outcome of the penalty phase
proceedi ng” and, t hus, def endant not denied effective
assi stance of counsel”). Hence, Defendant failed to neet his
burden, and the lower court erred in finding that he was

prej udi ced.

violence to the person; (3) the nurder was commtted while
Def endant was engaged in the comm ssion of an arson; and (4) the
mur der was especially heinous, atrocious, or cruel. See Coney
v. State, 653 So. 2d 1009 (Fla. 1995).
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CONCLUSI ON
For the foregoing reasons, that portion of the trial
court’s Rule 3.850 order granting a new sentencing proceeding
shoul d be reversed, and Defendant’s sentence reinstated.
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