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PRELI M NARY STATENMENT

Respondent, the State of Florida, the Appellee in the
District Court of Appeal (DCA) and the prosecuting authority
inthe trial court, will be referenced in this brief as
Respondent, the prosecution, or the State. Petitioner, LORETTA
Reed, the Appellant in the DCA and the defendant in the tri al
court, will be referenced in this brief as Petitioner or by
proper nane.

The record on appeal consists of seven volunmes, which wll
be referenced according to the respective nunber designated in
the Index to the Record on Appeal. "IB" will designate
Petitioner's Initial Brief. Each symbol will be followed by
t he appropriate page nunmber in parentheses.

Al l enphasis through bold lettering is supplied unless the

contrary is indicated.



STATEMENT OF THE CASE AND FACTS

The petitioner’s statenment of the case and facts is
i nadequate. The state supplenents with the follow ng
significant facts:

1. The district court below ordered the state to submt a
suppl enmental brief on “whether the trial court’s giving the
standard jury instruction for aggravated child abuse, wthout
atimely objection fromthe defense to preserve the issue,
constitutes fundanmental error, where the instruction given
failed to instruct the jury on a disputed el ement of the crinme
charged.” The state was ordered to address, inter alia, Young
v. State, 753 So.2d 725 (Fla. 1st DCA 2000). The state revi ewed
Young and concluded that it made the failure to correctly
instruct the jury on a disputed elenment of the crine
fundamental error. Accordingly, based on this [erroneous]
readi ng of Young, the state conceded error. The district court
nore cl osely exam ned Young, determ ned that the error there
had been properly preserved and that the statenment that such
error was fundanental was dicta. The district court then held
that the error here had not been preserved. The district court
further determ ned that the error was harnl ess in any event
and refused to accept the state’ s concession of error.

2. As to Issue One, the First District Court, Reed v.
State, No. 1D99-2562 (Fla.App. 1 Dist. May 1, 2001), found:

FAI LURE TO ALLOW JURY TO VI EW CURRENT | NJURI ES



The state's second-anended i nformation all eged
t hat between May 1 and Cct ober 29, 1997, appell ant
did "conmt an aggravated battery upon and/or
willfully torture or maliciously punish” the victim
a child under age 18, by repeatedly hitting her with
a stick and/or an electrical cord.”™ (FN1) The trial
took place 19 to 24 nonths after the w ndow peri od
in which the offense had been comm tted. During the
state's case, a detective's photographs of wound
mar ks on the victinm s back, |eg, buttocks, and side
(taken very soon after the injuries had been
inflicted and reported to the authorities) were
entered in evidence without an objection. Noting the
ampunt of time that had el apsed since the occurrence
of the injuries, defense counsel asked that the jury
be allowed to view the current appearance of the
victim s back and body. The defense's strategy was
that if the injuries fromthe whi pping were no
| onger visible, or were barely visible, this would
constitute excul patory evidence on the disputed
i ssue of the severity and permanency of the wounds.
The state objected to a current view ng on the
ground that requiring the child to reveal her wounds
to a jury of strangers would be traumatic and woul d
constitute an unwarranted invasion of her right to
privacy. Alternatively, the state asserted that
neither a live view ng nor the taking and discl osure
of current photographs of the wounds were
appropriate or necessary, in that the victims
treating physician would testify that the wound
mar ks observable in the state's earlier photos had
"al nost conpletely" faded. The defense's request,
whi ch was renewed at the beginning of its own case
over the state's objection, was denied. The court
al so declined a defense request to informthe jury
that the court had refused to allow a current
physi cal display or photographic viewi ng of the
wounds.

Atrial court's ruling on the adm ssibility of
evidence is subject to the abuse of discretion
standard of review, see Sexton v. State, 697 So.2d
833, 837 (Fla.1997), and conmes to this court clothed
with a presunmption of correctness. See Savage V.
State, 156 So.2d 566, 568 (Fla. 1st DCA 1963).
Appel | ant concedes that "[t]here is no general
constitutional right to discovery in a crimnal
case." Weatherford v. Bursey, 429 U.S. 545, 559, 97
S.Ct. 837, 846, 51 L.Ed.2d 30 (1977). She
acknow edges al so that witnesses for the state are
protected by article I, sections 12 ("searches and



sei zures") and 23 ("right of privacy") of the
Florida Constitution. See State v. Brewster, 601
So.2d 1289 (Fla. 5th DCA 1992). We concl ude that
appel l ant has not net her burden of denpnstrating
that the refusal to allow a current view ng or
current photographs of the victims wounds
constituted "prejudicial error."” 8§ 924.051(7), Fla.
Stat. (1997). Here, the victimwas not a w tness.
The state correctly asserts that a current view ng
or current photographic evidence of the injuries
show ng that the wounds had faded was not rel evant
to the question of whether the injuries had
occurred. As no contrary evidence was presented,
such evidence was not needed to inpeach. Assuni ng
for the sake of argunent that a current view ng
woul d have been rel evant, we would still concl ude
that, absent a showing that "strong or conpelling
reasons” existed for the jury to be permtted to
view the current wounds, the trial court properly
found no basis for requiring a viewing. See State v.
Smith, 260 So.2d 489 (Fla.1972) (holding trial court
| acked authority to order w tnesses, who m ght be
used by the state to identify persons involved in
perpetration of crime alleged to have been conm tted
by defendants, to be exam ned for visual acuity by
specified physician prior to trial); State v.

Kunt sman, 643 So.2d 1172 (Fla. 3d DCA 1994) (holding
that trial court departed from essenti al

requi rements of |aw by ordering prosecution

wi tnesses to view array of 38 photographs and then
be questioned about photos during the course of
crimnal depositions where defense had failed to
present strong or conpelling reasons for discovery
order). The refusal to allow a current viewing did
not in any manner inpinge upon appellant's
constitutional right to due process. See Fuller v.
State, 669 So.2d 273 (Fla. 2d DCA 1996); State v.
Farr, 558 So.2d 437 (Fla. 4th DCA 1990).
Furthernmore, the requested viewi ng would have nerely
corroborated the testinmony of appellant's
pediatrician that the child' s wounds had al nost
conpl etely faded.

3. Concerning Issue Two, the subject of the certified
gquestion, the First District Court held: “[we affirm based
upon Appellant's failure to preserve the issue for appellate

review but certify a question of great public inmportance as to



this issue.” The court further decided that the error,
however described, was in fact harm ess. The court reasoned as
foll ows:

The statute under which appell ant was charged
states, in pertinent part:

(2) "Aggravated child abuse" occurs when a person:
(a) Commts aggravated battery on a child;

(b) WIllfully tortures, maliciously punishes, or
willfully and unlawfully cages a child; or

(c) Knowingly or willfully abuses a child and in so
doi ng causes great bodily harm pernmanent
di sability, or permanent disfigurenment to the child.

§ 827.03(2), Fla. Stat. (1997). The state's
charging instrument essentially tracked subsections
(2)(a) and (2)(b).

The standard jury instruction for this crine
states, " 'Maliciously' neans wongfully,
intentionally, wi thout |egal justification or
excuse." Fla. Std. Jury Instr. (Crim) 227. In Young
v. State, 753 So.2d 725 (Fla. 1st DCA 2000), we held
that the standard jury instruction did not
adequately define nmalice because it did not state
that to find the defendant guilty, it nust be
determ ned that the accused " 'actually harbored
ill will, hatred, spite or an evil intent."” 1d. at
729. Unlike the defendant in Young, however, the
defendant in this case did not object to the
i nconpl ete instruction. (FN2)

In the instant case, the judge instructed the
jury in accordance with the standard jury
instruction which had been adopted by the suprene
court, and he was never alerted to a potenti al
problemw th that instruction. The instruction which
was read, while overly inclusive, did not totally
fail to address the elenment of malice, and there is
no allegation that the prosecutor m sused the
i naccurate instruction in closing argunent.

Fundanental error in a crimnal case has been
descri bed as "error that reaches down into the
validity of the trial itself to the extent that a



verdict of guilty could not have been obtai ned
wi t hout the assistance of the alleged error."” Barnes
v. State, 743 So.2d 1105, 1108 (Fla. 4th DCA)
quoting Kilgore v. State, 688 So.2d 895
(Fla.1996)), rev. denied, 744 So.2d 457 (Fla.1999).
Chal l enges to an inaccurate or erroneous instruction
must be preserved for appeal. See State v. Delva,
575 So.2d 643, 644-645 (Fla.1991); see also Archer v.
State, 673 So.2d 17, 20 (Fla.1996); Geralds v.
State, 674 So.2d 96, 98-99 n. 6 (Fla.1996); Tol bert
v. State, 679 So.2d 816, 818 (Fla. 4th DCA 1996) (en
banc). Even alleged errors in instruction that are
asserted to mslead the jury concerning an el enent
of the crinme nust be preserved for appeal. See Auger
v. State, 725 So.2d 1178, 1178-79 (Fla. 2nd DCA
1998); see also Smth v. State, 772 So.2d 625 (Fla.
4t h DCA 2000). But see Hubbard v. State, 751 So.2d
771, 772 (Fla. 5th DCA 2000). If the challenged
instructions define either a nonexistent crinme or
totally fail to address an elenent of a crine, the
al l eged error may be considered to be fundanental.
See Mbsely v. State, 682 So.2d 605, 606 (Fla. 1st
DCA 1996) (holding that instructing jury on
nonexi stent crime constituted fundanental error);
Mercer v. State, 656 So.2d 555, 556 (Fla. 1st DCA
1995) (holding that failing to instruct on an
essential element of a crime constituted fundanmental
error). The instant case involves an all eged
i naccurate definition of an elenment of a crine
rather than a total failure to address a necessary
el ement .

Appel l ant relies heavily on | anguage in Young
whi ch indicated that giving an inaccurate definition
of the term "maliciously"” constituted fundanent al
error. See Young, 753 So.2d at 727. This | anguage
was dicta. (FN3) This court specifically stated in
Young that the issue "was adequately preserved for
appellate review " Id. The two cases cited in Young
for the proposition that giving an incorrect
instruction on an elenment of a crinme constitutes
fundanental error--Mercer and Steele v. State, 561
So.2d 638 (Fla. 1st DCA 1990)--are factually
di stingui shable fromthis case and do not stand for
t he general proposition that the Young court stated.
(FN4)

Whi |l e we understand the dissent's concern (as
wel |l as the Young court's concern) about a person
bei ng wongfully convicted of aggravated child abuse
wi t hout proof that he or she harbored "ill wll,



hatred, spite or an evil intent,” in the instant
case such concerns are not well founded. The facts
at issue here reveal repeated serious injuries to
the child; testinmony fromteachers, HRS

i nvestigators, and the school nurse about the
serious nature of those injuries; testinony from an
expert in pediatrics that the injuries were
consistent with abuse and not accidental; and the
def endant’' s adm ssion generally to abuse as well as
her adm ssion concerning the use of foreign objects
and hitting the child when she was angry. There was
al so evidence of repeated |ying and coverup
concerning the nature and cause of the child's

i njuries.

In cases where there is sone evidence that an
i nnocent person may have been convicted or the
prosecut or has m sused the inproper instruction,
application of the doctrine of fundanmental error to
the giving of inaccurate jury instructions my be
justified. An across-the-board rule is unnecessary,
however, and may cause disruption within the court
system (FN5) In this case, utilization of the
doctrine of fundamental error is sinply not
justified in |light of the overwhel m ng evi dence of
guilt and |l ack of evidence that the inaccurate
instruction was m sused. See State v. Di Guilio, 491
So.2d 1129 (Fl a.1986). We recogni ze that the
| anguage we are utilizing may be indicative of a
harm ess error anal ysis; however, such | anguage has
often been used in the context of determ ning
whet her an error is fundanmental

We al so conclude that even if the error in this
case were determ ned to be fundanental, any such
error would be harnl ess. Both the suprenme court and
this court have determ ned that even fundanental
error may in fact be harnl ess. See State v. C ark,
614 So.2d 453, 454 (Fla.1993); Mncey v. State, 684
So.2d 236, 239 (Fla. 1st DCA 1996). In the recent
case of Stephens v. State, 26 Fla. L. Wekly S161
(Fla. Mar. 15, 2001), the suprenme court reaffirnmed
the principle that the gquantum of evidence
supporting the defendant's guilt should be a mgjor
factor in determ ning whether an error was harnl ess.
See Id. at 164 ("Weighing all the evidence in this
case and consi dering the overwhel m ng evidence of
guilt, we find the trial judge acted within his
di scretion, and any potential error was harm ess.").
In Iight of the overwhel m ng evidence of guilt and
the fact that the prosecutor did not m suse the



incorrect instruction, we are convinced beyond a
reasonabl e doubt that any jury instruction error in
the case is harm ess. We therefore affirm

We are aware, however, that certain cases cited
by the dissent may suggest that fundanental error
occurs any tine an elenment of a crine is
i naccurately defined for the jury. Wiile we reject
the proposition that these cases stand for such an
inflexible rule, in order to avoid confusion, we
certify the follow ng question to be one of great
public inmportance:

IS THE G VING OF A STANDARD JURY | NSTRUCTI ON WHI CH

| NACCURATELY DEFI NES A DI SPUTED ELEMENT OF A CRI ME
FUNDAMENTAL ERROR | N ALL CASES EVEN VWHERE THE

EVI DENCE OF GUILT | S OVERWHELM NG AND THE PROSECUTOR
HAS NOT MADE THE | NACCURATE | NSTRUCTI ON A FEATURE OF
H S ARGUMENT?



SUMVARY OF ARGUMENT

| SSUE 1| :

The issue of whether the trial court erred by not allow ng
the jury to see the child' s wounds two years after the fact is
not within the scope of the certified question nor is it even
renotely related. For this reason the State urges this Court
to refuse to address the claim If addressed, there was no
reversible error and the district and trial courts should be
af firmed.
| SSUE I1:

The petitioner inproperly fails to address the certified
guestion, except in a nost perfunctory manner, and sinply
adopts the dissenting opinion below. A dissenting opinion is
not a brief prepared pursuant to Florida Rule of Appellate
Procedure 9.210 and severely di sadvant ages both the opposing
party and the court.

The state suggests that the reasoning and findings of the
maj ority opinion are clearly correct and shoul d be approved by
this court. The district court did not err in refusing to
accept the state’s concession of error for the reasons set
forth in the opinion and the case law cited therein. Further,
the order to the state to address the question contained a
finding that the failure to give the statutory el enent, and
the element itself, were controverted. As the district court

ultimately found, this was not so. Further, the case lawis



well settled that a court is not required to accept an
erroneous concession of error.

Furthernore, it is well established |aw that per se
reversible error is very narrowmy applied to those errors
whi ch are always harnful. This court has | ong favored the
harm ess error anal ysis whereby a court reviews the totality
of the circunstances.

Therefore, because the error at issue is not always
harnmful, the majority did not err by finding, based on the
totality of the circunstances, that the inaccurate instruction
given in this case was not fundanmental error and was harnl ess
because there was overwhel m ng evidence of guilt, and
specifically malice, and thus the inaccurate instruction did

not constitute reversible error.

-10 -



ARGUMENT
| SSUE |
DID THE TRI AL COURT ABUSE | TS DI SCRETI ON BY
DENYI NG APPELLANT' S PROPERLY PRESERVED MOTI ON
TO REQUI RE THE NON- W TNESS CHI LD VICTIM TWO
YEARS AFTER THE | NCI DENTS, TO SUBM T TO A
DEFENSE PHOTOGRAPHER TAKI NG PHOTOS OF HER BACK
FOR JURY PRESENTATI ON? ( Rest at ed)
First, it is well established practice for the court to
decline to address issues which are not within the scope of
the certified conflict or certified question for which the

court has granted jurisdiction. MMillen v. State, 714 So.2d

368 (Fla. 1998); Allstate Ins. Co. v. Reliance Ins. Co., 692

So.2d 891 (Fla. 1997); Ratliff v. State, 682 So.2d 556 (Fl a.

1996). In the present case, the court certified the foll ow ng
guestion to be of great public inportance:

IS THE G VING OF A STANDARD JURY | NSTRUCTI ON WHI CH

| NACCURATELY DEFI NES A DI SPUTED ELEMENT OF A CRI ME

FUNDAMENTAL ERROR I N ALL CASES EVEN WHERE THE

EVI DENCE OF GUILT IS OVERWHELM NG AND THE PROSECUTOR

HAS NOT MADE THE | NACCURATE | NSTRUCTI ON A FEATURE OF

H S ARGUMENT?

The issue of whether the trial court erred by not allow ng
the jury to see the child' s wounds two years after the fact is
not within the scope of the certified question nor is it even
renotely related. For this reason the State requests this
Court to decline addressing the issue.

Second, even if the court deens it proper to address this
i ssue, the Petitioner's claimis without nerit.

The court bel ow thoroughly explained its reasoning in

hol ding that the trial court did not abuse its discretion in

-11 -



declining Petitioner's request to show the jury the victinls
wounds two-years after the fact:

FAI LURE TO ALLOW JURY TO VI EW CURRENT | NJURI ES:

The state's second-anended i nformation all eged
t hat between May 1 and COct ober 29, 1997, appell ant
did "conmt an aggravated battery upon and/or
willfully torture or maliciously punish” the victim
a child under age 18, by repeatedly hitting her with
a stick and/or an electrical cord.”™ (FN1) The trial
took place 19 to 24 nonths after the w ndow peri od
in which the offense had been commtted. During the
state's case, a detective's photographs of wound
mar ks on the victinm s back, |eg, buttocks, and side
(taken very soon after the injuries had been
inflicted and reported to the authorities) were
entered in evidence without an objection. Noting
t he amount of time that had el apsed since the
occurrence of the injuries, defense counsel asked
that the jury be allowed to view the current
appearance of the victinms back and body. The
def ense's strategy was that if the injuries fromthe
whi ppi ng were no |onger visible, or were barely
visible, this would constitute excul patory evi dence
on the disputed issue of the severity and permanency
of the wounds. The state objected to a current
viewi ng on the ground that requiring the child to
reveal her wounds to a jury of strangers would be
traumati c and woul d constitute an unwarranted
i nvasi on of her right to privacy. Alternatively,
the state asserted that neither a live view ng nor
the taking and disclosure of current photographs of
t he wounds were appropriate or necessary, in that
the victinmis treating physician would testify that
t he wound mar ks observable in the state's earlier
phot os had "al nost conpletely” faded. The defense's
request, which was renewed at the beginning of its
own case over the state's objection, was deni ed.

The court also declined a defense request to inform
the jury that the court had refused to allow a
current physical display or photographic view ng of
t he wounds.

Atrial court's ruling on the adm ssibility of
evidence is subject to the abuse of discretion
standard of review, see Sexton v. State, 697 So.2d
833, 837 (Fla.1997), and conmes to this court clothed
with a presunption of correctness. See Savage V.
State, 156 So.2d 566, 568 (Fla. 1st DCA 1963).
Appel | ant concedes that "[t]here is no general
constitutional right to discovery in a crimnal

-12 -



case." Weatherford v. Bursey, 429 U.S. 545, 559, 97
S.Ct. 837, 846, 51 L.Ed.2d 30 (1977). She

acknow edges al so that witnesses for the state are
protected by article I, sections 12 ("searches and
sei zures") and 23 ("right of privacy") of the
Florida Constitution. See State v. Brewster, 601
So.2d 1289 (Fla. 5th DCA 1992). W concl ude that
appel l ant has not net her burden of denopnstrating
that the refusal to allow a current view ng or
current photographs of the victims wounds
constituted "prejudicial error.” 8§ 924.051(7), Fla.
Stat. (1997). Here, the victimwas not a w tness.
The state correctly asserts that a current view ng
or current photographic evidence of the injuries
show ng that the wounds had faded was not rel evant
to the question of whether the injuries had
occurred. As no contrary evidence was presented,
such evidence was not needed to inpeach. Assum ng
for the sake of argunent that a current view ng
woul d have been rel evant, we would still concl ude
that, absent a showing that "strong or conpelling
reasons” existed for the jury to be permtted to
view the current wounds, the trial court properly
found no basis for requiring a viewing. See State
v. Smith, 260 So.2d 489 (Fla.1972) (holding tri al
court | acked authority to order w tnesses, who m ght
be used by the state to identify persons involved in
perpetration of crime alleged to have been conm tted
by defendants, to be exam ned for visual acuity by
specified physician prior to trial); State v.

Kunt sman, 643 So.2d 1172 (Fla. 3d DCA 1994) (holding
that trial court departed from essenti al

requi rements of |aw by ordering prosecution
witnesses to view array of 38 photographs and then
be questioned about photos during the course of
crimnal depositions where defense had failed to
present strong or conpelling reasons for discovery
order). The refusal to allow a current viewing did
not in any manner inpinge upon appellant's
constitutional right to due process. See Fuller v.
State, 669 So.2d 273 (Fla. 2d DCA 1996); State v.
Farr, 558 So.2d 437 (Fla. 4th DCA 1990).
Furthernmore, the requested viewi ng would have nerely
corroborated the testinmony of appellant's
pediatrician that the child' s wounds had al nost
conpl etely faded.

Reed v. State, No. 1D99-2562 (Fla.App. 1 Dist. May 1, 2001).
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The First District Court's thorough analysis clearly
refutes Petitioner's claim Accordingly, Petitioner is not

entitled to review on this issue, let alone, relief.
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| SSUE 1|
IS THE G VING OF A STANDARD JURY | NSTRUCTI ON
VHI CH | NACCURATELY DEFI NES A DI SPUTED ELEMENT
OF A CRI ME FUNDAMENTAL ERROR IN ALL CASES EVEN
VWHERE THE EVI DENCE OF GUI LT IS OVERWHELM NG AND
THE PROSECUTOR HAS NOT MADE THE | NACCURATE
| NSTRUCTI ON A FEATURE OF HI S ARGUMENT?

The state bel ow erroneously conceded error because it
failed to note that the statenment in Young re fundanental
error did not control the disposition of the case and, thus,
was dicta. This constitutes sloppy |awering, for which the
st at e apol ogi zes, but it does not constitute reversible error.
Further, as the district court found, the element in question
was not controverted and was overwhel m ngly shown by the
evi dence itself.

In the court below, Reed v. State, No. 1D99-2562 (Fla.App

1 Dist. May 1, 2001), the First District Court held: “[w]e
affirm based upon Appellant's failure to preserve the issue
for appellate review but certify a question of great public

i nportance as to this issue.” The court also reviewed the
error and determned that it was harnm ess in any event because
the legal malice of the defendant was uncontroverted based on
t he overwhel m ng evidence. The court reasoned as foll ows:

G VI NG AN ERRONEQUS JURY | NSTRUCTI ON ON AN ESSENTI AL
ELEMENT

The statute under which appell ant was charged
states, in pertinent part:

(2) "Aggravated child abuse" occurs when a person:

(a) Commts aggravated battery on a child;
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b) WIllfully tortures, maliciously punishes, or
willfully and unlawfully cages a child; or

(c) Knowingly or willfully abuses a child and in so
doi ng causes great bodily harm pernmanent

di sability, or permanent disfigurenment to the child.

§ 827.03(2), Fla. Stat. (1997). The state's
charging instrument essentially tracked subsections
(2)(a) and (2)(b).

The standard jury instruction for this crine
states, " 'Maliciously' neans wongfully,
intentionally, wi thout |egal justification or
excuse." Fla. Std. Jury Instr. (Crim) 227. In Young
v. State, 753 So.2d 725 (Fla. 1st DCA 2000), we held
that the standard jury instruction did not
adequately define nmalice because it did not state
that to find the defendant guilty, it nust be
determ ned that the accused " 'actually harbored
ill will, hatred, spite or an evil intent."” 1d. at
729. Unlike the defendant in Young, however, the
defendant in this case did not object to the
i nconpl ete instruction. (FN2)

In the instant case, the judge instructed the
jury in accordance with the standard jury
instruction which had been adopted by the suprene
court, and he was never alerted to a potenti al
problemw th that instruction. The instruction which
was read, while overly inclusive, did not totally
fail to address the elenment of malice, and there is
no allegation that the prosecutor m sused the
i naccurate instruction in closing argunent.

Fundamental error in a crimnal case has been
descri bed as "error that reaches down into the
validity of the trial itself to the extent that a
verdict of guilty could not have been obtai ned
wi t hout the assistance of the alleged error.”
v. State, 743 So.2d 1105, 1108 (Fla. 4th DCA)
(quoting Kilgore v. State, 688 So.2d 895
(Fla.1996)), rev. denied, 744 So.2d 457 (Fla.1999).
Chal | enges to an inaccurate or erroneous instruction
must be preserved for appeal. See State v. Delva,
575 So.2d 643, 644-645 (Fla.1991); see also Archer v.
State, 673 So.2d 17, 20 (Fla.1996); Geralds v.

State, 674 So.2d 96, 98-99 n. 6 (Fla.1996); Tol bert
v. State, 679 So.2d 816, 818 (Fla. 4th DCA 1996) (en
banc). Even alleged errors in instruction that are
asserted to mslead the jury concerning an el enent

Bar nes
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of the crime nust be preserved for appeal. See Auger
v. State, 725 So.2d 1178, 1178-79 (Fla. 2nd DCA
1998); see also Smth v. State, 772 So.2d 625 (Fla.
4t h DCA 2000). But see Hubbard v. State, 751 So.2d
771, 772 (Fla. 5th DCA 2000). If the challenged
instructions define either a nonexistent crinme or
totally fail to address an elenent of a crine, the
al l eged error may be considered to be fundanental.
See Mbsely v. State, 682 So.2d 605, 606 (Fla. 1st
DCA 1996) (holding that instructing jury on

nonexi stent crime constituted fundanental error);
Mercer v. State, 656 So.2d 555, 556 (Fla. 1st DCA
1995) (holding that failing to instruct on an
essential element of a crinme constituted fundanental
error). The instant case involves an all eged

i naccurate definition of an elenment of a crine
rather than a total failure to address a necessary
el ement .

Appel l ant relies heavily on | anguage in Young
whi ch indicated that giving an inaccurate definition
of the term "maliciously"” constituted fundanent al
error. See Young, 753 So.2d at 727. This | anguage
was dicta. (FN3) This court specifically stated in
Young that the issue "was adequately preserved for
appellate review " Id. The two cases cited in Young
for the proposition that giving an incorrect
instruction on an elenment of a crinme constitutes
fundanental error--Mercer and Steele v. State, 561
So.2d 638 (Fla. 1st DCA 1990)--are factually
di stingui shable fromthis case and do not stand for
t he general proposition that the Young court stated.
(FN4)

Whi |l e we understand the dissent's concern (as
wel |l as the Young court's concern) about a person
bei ng wongfully convicted of aggravated child abuse
wi t hout proof that he or she harbored "ill wll,
hatred, spite or an evil intent,” in the instant
case such concerns are not well founded. The facts
at issue here reveal repeated serious injuries to
the child; testinmny fromteachers, HRS
i nvestigators, and the school nurse about the
serious nature of those injuries; testinony from an
expert in pediatrics that the injuries were
consistent with abuse and not accidental; and the
def endant' s adm ssion generally to abuse as well as
her adm ssion concerning the use of foreign objects
and hitting the child when she was angry. There was
al so evidence of repeated |ying and coverup
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concerning the nature and cause of the child's
injuries. [e.s.]

In cases where there is sone evidence that an
i nnocent person may have been convicted or the
prosecut or has m sused the inproper instruction,
application of the doctrine of fundanmental error to
the giving of inaccurate jury instructions my be
justified. An across-the-board rule is unnecessary,
however, and may cause disruption within the court
system (FN5) In this case, utilization of the
doctrine of fundamental error is sinply not
justified in |light of the overwhel m ng evi dence of
guilt and lack of evidence that the inaccurate
instruction was m sused. See State v. DiGuilio, 491
So.2d 1129 (Fl a.1986). We recogni ze that the
| anguage we are utilizing may be indicative of a
harm ess error anal ysis; however, such | anguage has
often been used in the context of determ ning
whet her an error is fundanmental

We al so conclude that even if the error in this
case were determ ned to be fundanental, any such
error would be harnl ess. Both the suprenme court and
this court have determ ned that even fundanental
error may in fact be harnl ess. See State v. C ark,
614 So.2d 453, 454 (Fla.1993); Mncey v. State, 684
So.2d 236, 239 (Fla. 1st DCA 1996). In the recent
case of Stephens v. State, 26 Fla. L. Wekly S161
(Fla. Mar. 15, 2001), the suprenme court reaffirnmed
the principle that the gquantum of evidence
supporting the defendant's guilt should be a mgjor
factor in determ ning whether an error was harnl ess.
See Id. at 164 ("Weighing all the evidence in this
case and consi dering the overwhel m ng evidence of
guilt, we find the trial judge acted within his
di scretion, and any potential error was harm ess.").
In Iight of the overwhel m ng evidence of guilt and
the fact that the prosecutor did not m suse the
incorrect instruction, we are convinced beyond a
reasonabl e doubt that any jury instruction error in
the case is harm ess. We therefore affirm

We are aware, however, that certain cases cited
by the dissent may suggest that fundanmental error
occurs any tine an elenment of a crine is
i naccurately defined for the jury. Wiile we reject
the proposition that these cases stand for such an
inflexible rule, in order to avoid confusion, we
certify the follow ng question to be one of great
public inmportance:
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IS THE G VING OF A STANDARD JURY | NSTRUCTI ON WHI CH

| NACCURATELY DEFI NES A DI SPUTED ELEMENT OF A CRI ME
FUNDAMENTAL ERROR | N ALL CASES EVEN VWHERE THE

EVI DENCE OF GUILT | S OVERWHELM NG AND THE PROSECUTOR
HAS NOT MADE THE | NACCURATE | NSTRUCTI ON A FEATURE OF
H' S ARGUMENT?

The standard jury instruction for Aggravated Child Abuse

defi nes one of the el enents, "Maliciously'" nmeans wrongfully,
intentionally, without |egal justification or excuse." Fla.

Std. Jury Instr. (Crim) 227. In Young v. State, 753 So.2d

725 (Fla. 1st DCA 2000), the First District Court held that
the standard jury instruction did not adequately define malice
because it did not state that to find the defendant guilty, it

must be determ ned that the accused "actually harbored' il
will, hatred, spite or an evil intent.” 1d. at 729. The
Young court found that the erroneous instruction constituted
fundanmental error.

Petitioner adopts Judge Browning's dissent, in which he
advocates, first, that the court nmust accept the State's
concession of error even if the court does not find error;
second, that an erroneous jury instruction is per se
reversible error not subject to a harm ess error analysis; and
third, that a court may not sua sponte conduct a harnl ess
error analysis. Well-founded | egal precedent contradicts

Judge Browning's argunents.

CONCESSI ON OF ERROR:

Judge Browning, in his dissent, says that the mpjority in

the court below did not have discretion to reject the State's
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concession of error. That argunment sinply is without nerit.
It is also inconsistent with Judge Browning’s vote in e.g.,

Harvey v. State, 26 Fla. L. Weekly D554, (Fla. 1st DCA 2001),

revi ew pendi ng, SC01-1139.

In the court below, Reed v. State, No. 1D99-2562 (Fla.App
1 Dist. May 1, 2001), the State conceded error in response to
the First District Court's order directing the State to file a
suppl enmental answer brief addressing the issue “Whether the
trial court's giving the standard jury instruction for
aggravated child abuse, without a tinely objection fromthe
def ense to preserve the issue, constitutes fundanmental error,
where the instruction given failed to instruct the jury on a
di sputed el enment of the crime charged.” However, there is a
di sparity between the question the court posed and the actual

finding by the majority in the court below, Reed v. State,

No. 1D99-2562 (Fla.App. 1 Dist. May 1, 2001): “The instant
case involves an alleged inaccurate definition of an el enent
of a crinme rather than a total failure to address a necessary
element.” 1d. at 8. Therefore, the court was justified in
refusing to accept a concession of error based on a question
t hat assunmes facts which differ fromthe court's actual
findi ngs.

Furthernore, the majority thoroughly addressed the
di ssent's argunent regardi ng concessions in footnote 2 of the

deci si on bel ow
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The dissent criticizes this court for failing to
accept the state's concession but cites to no
authority requiring us to do so.

In fact, it has been the sound practice of Florida's
courts to not accept inproper concessions by the
state. See, e.g., Gonez v. State, 684 So.2d 879
(Fla. 4th DCA 1996); Fichera v. State, 688 So.2d 453
(Fla. 1st DCA 1997); Prieto v. State, 627 So.2d 20
(Fla. 2nd DCA 1993). As Judge Cowart said in his

di ssent in Matson v. State, 445 So.2d 1121, 1122
(Fla. 5th DCA 1984), "a conclusory concession as to
judicial error below, nade by a party on appeal, is
a nost unsatisfactory and dangerous basis for
appellate judicial action.” In fact, the suprene
court has recogni zed that an i nappropriate
acceptance of a concession of error by the state can
| ead to an announcenent of an erroneous statenment of
the law. See Strickland v. State, 437 So.2d 150,
151-52 (Fl a. 1983).

I n addition, we have a constitutional and statutory
duty not to accept an inappropriate concession
(which concession nay cone froma young

i nexperienced | awer) which m ght be to the
detriment of the victinms of crinme and/or to the
people of the State of Florida. See 8 924.051(3),
Fla. Stat. (1997)(specifically stating: "[A]

j udgnment or sentence may be reversed on appeal only
when an appellate court determ nes after a review of
the conplete record that prejudicial error occurred
and was properly preserved...."). We decline to
abrogate our responsibilities in this area.

Reed v. State, No. 1D99-2562, FN 2 (Fla.App. 1 Dist. May 1,

2001) .
Finally, the dissent in the case below, clains that the

maj ority erred by relying on Heuss v. State, 687 So.2d 823

(Fla. 1996) in refusing the state's concession and doing its
own sua sponte harnl ess error analysis. However, in Heuss,
this court affirmed that there is no | aw that prohibits an
appellate court from applying the harm ess error test on its

own when the State fails to make the argunent, adding:
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In Ciccarelli we stated that "if the state has not
presented a prima facie case of harm essness in its
argument, the court need go no further." 531 So.2d
at 131 (enphasis added). This | anguage is

perm ssive. Wiile the | anguage does not require the
courts to apply the harm ess error test, it does not
prevent them from doing so. The court nust still be
able to conclude beyond a reasonabl e doubt, after
eval uati on of the inpact of the error in |ight of
the overall strength of the case and the defenses
asserted, that the verdict could not have been
affected by the error. See Ciccarelli, 531 So.2d at
132.

Heuss v. State, 687 So.2d 823, 824 (Fla. 1996).

Thus, prevailing |aw and Judge Browni ng's own subsequent
deci sions do not support his position that a court nust accept

concessi on of error.

FUNDANMENTAL ERROR

Next, the dissent disputes the mpjority's finding that the
standard jury instruction for aggravated child abuse given in
this case did not constitute fundamental error and is subject
to the harm ess error analysis. Judge Browning's dissent
advocates finding that, despite the totality of the
circunstances of a case, if the standard jury instruction at
i ssue was used, then it was fundanental error and thus, per se
reversible error. Here again, prevailing precedent opposes
such a determ nation.

Fundanental error has been defined as one that goes to the
essence of a fair and inpartial trial, error so fundanentally

unfair as to amount to a denial of due process. Kilgore v.

State, 688 So.2d 895 (Fla.1996) (citing Davis v. Zant, 36 F.3d
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1538, 1545 (11th Cir.1994)); Rodriguez v. State, 462 So.2d

1175, 1177 (Fla. 3d DCA 1985), review denied, 471 So.2d 44

(Fl a. 1985); Castor, 365 So.2d at 704 n. 7.
In State v. DiGuilio, 491 So.2d 1129 (Fla. 1986) this court

solidified its position that “per se reversible” should only

be applied to those errors which are “always harnful”

The di ssenters apparently believe that the rule
of harml ess error cannot cope with coments on
post-arrest silence or failure to testify and that
only a per se rule will suffice. This view ignores
the far-ranging application of the harm ess error
rul e and does not recognize that a per se rule is
nothing nmore than a determ nation that certain types
of errors are always harnful, i.e., prejudicial. Per
se reversible errors are limted to those errors
which are "so basic to a fair trial that their
infraction can never be treated as harm ess error."
Chapman, 386 U.S. at 23, 87 S.Ct. at 827-28. In
ot her words, those errors which are always harnful.
The test of whether a given type of error can be
properly categorized as per se reversible is the
harm ess error test itself. If application of the
test to the type of error involved will always
result in a finding that the error is harnmful, then
it is proper to categorize the error as per se
reversible. If application of the test results in a
finding that the type of error involved is not
al ways harnful, then it is inproper to categorize
the error as per se reversible. If an error which is
al ways harnful is inproperly categorized as subject
to harm ess error analysis, the court wll
neverthel ess reach the correct result: reversal of
conviction because of harnful error. By contrast, if
an error which is not always harnful is inproperly
categorized as per se reversible, the court wll
erroneously reverse an indeterm nate nunber of
convictions where the error was harm ess. See for
exanpl e, Del aware v. Van Arsdall, 475 U. S. 673, 106
S.Ct. 1431, 89 L.Ed.2d 674 (1986); United States v.
Mechani k, 475 U. S. 66, 106 S.Ct. 938, 89 L.Ed.2d 50
(1986); United States v. Lane, 474 U S. 438, 106
S.Ct. 725, 88 L.Ed.2d 814 (1986).

The uni que and only function of the rule of per
se reversal is to conserve judicial |abor by
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obviating the need to apply harm ess error analysis
to errors which are always harnful. It is, in short,
a rule of judicial convenience. The unique function
of the harm ess error rule is to conserve judici al

| abor by hol di ng harm ess those errors which, in the
context of the case, do not vitiate the right to a
fair trial and, thus, do not require a new trial.
Correctly applied in their proper spheres, the two
rul es work hand in glove. Both provide an equal
degree of protection for the constitutional right to
a fair trial, free of harnful error

In Florida, we have adopted a very liberal rule
for determ ning whether a comment constitutes a
comment on silence: any comrent which is "fairly
suscepti ble” of being interpreted as a conment on
silence will be treated as such. Kinchen; David v.
State, 369 So.2d 943 (Fla.1979). One authority has
said that "[c]oments or argunents which can be
construed as relating to the defendant's failure to
testify are, obviously, of alnmost unlimted
variety." (FN11l) The "fairly susceptible" test
treats this variety of arguable coments as comments
on silence. We are no longer only dealing with
clear-cut violations where the prosecutor directly
comrents on the accused's silence and hammers the
poi nt home as in Rowe v. State, 87 Fla. 17, 98 So.
613 (1924). Coments on silence are |unped together
in an anorphous mass where no distinction is drawn
between the direct or indirect, the advertent from
the i nadvertent, the enphasized fromthe casual, the
clear fromthe anbi guous, and, nost inmportantly, the

harmful fromthe harmess. In short, no bright I|ine
can be drawn around or within the alnmost unlimted
variety of comments that will place all of the

harnful errors on one side and the harnl ess errors
on the other, unless the circunstances of the trial
are consi dered. We nust apply harm ess error
analysis to the "fairly susceptible” coment in
order to obtain the requisite discrimnatory
capacity.

The conbi nation of the fairly susceptible test
and the harm ess error rule is a happy union. It
preserves the accused's constitutional right to a
fair trial by requiring the state to show beyond a
reasonabl e doubt that the specific comment(s) did
not contribute to the verdict. At the sanme tinme, it
preserves the public and state interest in finality
of verdicts which are free of any harnmful error. In
view of the heavy burden the harnl ess error rule
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pl aces on the state, it further serves as a strong
det errent agai nst prosecutors advertently or

i nadvertently comenting on an accused's silence. It
cannot be rationally argued that commenting on an
accused's silence is a viable strategy for obtaining
convictions. By contrast, a union of the fairly
susceptible test and the rule of per se reversal is
pernicious in that the former has little, if any,

di scrimnatory capacity and the latter has none. The
uni on which the dissenters urge substitutes
mechani cs for judgnent in the style of nineteenth
century English and Anerican appellate courts where
error, no matter how harnl ess, equal ed reversal

Id. at 1135-1136. Furthernore, this court has not found that
erroneous jury instructions, without nore, are always harnful.

See Archer v. State, 673 So.2d 17 (Fla. 1996); Walls v. State,

641 So.2d 381 (Fla. 1994). This Court has |ong advocated the
nore logical “totality of the circunstances” approach

i ndicative of the harm ess error analysis over the nore

i nfl exi ble and isol ated per se reversible approach. See

Scoggins v. State, 726 So.2d 762 (Fla. 1999).

In the case below, Reed v. State, No. 1D99-2562 (Fla.App

1 Dist. May 1, 2001), the mmjority held:

In this case, utilization of the doctrine of

fundamental error is sinply not justified in |light

of the overwhel m ng evidence of guilt and | ack of

evi dence that the inaccurate instruction was

m sused. See State v. DiCGuilio, 491 So.2d 1129

(Fl a. 1986).
Id. at 9-10. The mpjority bel ow explained that the erroneous
standard jury instruction “while overly inclusive, did not
totally fail to address the elenent of malice, and there is no
i ndication that the prosecutor m sused the inaccurate

instruction in closing argunent.” |d. at 7. The court
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expl ai ned that under the totality of the circunstances the
erroneous instruction was harnmless in this case:

The facts at issue here reveal repeated serious

injuries to the child; testinony fromteachers, HRS
i nvestigators, and the school nurse about the
serious nature of those injuries; testinony from an
expert in pediatrics that the injuries were
consistent with abuse and not accidental; and the
def endant’' s adm ssion generally to abuse as well as
her adm ssion concerning the use of foreign objects
and hitting the child when she was angry. There was
al so evidence of repeated |ying and coverup
concerning the nature and cause of the child's
i njuries.

Id. at 9. The court distinguished the facts of the instant

case fromthose relied on by Young ultimately concl udi ng:
In Iight of the overwhel m ng evidence of guilt and
the fact that the prosecutor did not m suse the
incorrect instruction, we are convinced beyond a
reasonabl e doubt that any jury instruction error in
this case is harm ess.

Reed v. State at 10-11.

Adopting the per se reversible error argunent in this case
and all cases where the standard instruction for aggravated
child abuse was given, despite the circunstances, would create
the very harnms that DiGuilio was striving to guard agai nst.

In sunmary, the dissent's argunment, adopted by Petitioner,
that the court should not refuse to accept the State's
concession of error is meritless for the follow ng reasons:
One, there is disparity between the question the state was
asked to addressed which inferred that the court failed to
given an elenment of the instruction versus the court's finding

that the elenment was not totally defined; second, there is a
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duty on courts not to accept inproper concessions and to
ensure that reversal is based on prejudicial error; and third,
Judge Browning, in a subsequent case, negated this argunent by
concurring with the court's refusal to accept the States
concessi on of error.

Most inmportantly, it is well established |aw that per se
reversible error is very narrowmy applied to those errors
whi ch are always harnful. This court has | ong favored the
harm ess error anal ysis whereby a court reviews the totality
of the circunstances.

Therefore, because the error at issue is not always
harmful, the majority did not error by finding, based on the
totality of the circunstances, that giving an inaccurate
instruction in this case was not fundanental error because
t here was overwhel m ng evidence of guilt, and the inaccurate
instruction was not made a feature of the argunent.

CONCLUSI ON

Based on the foregoing, the State respectfully submts the
certified question should be answered in the negative, the

deci sion of the District Court of Appeal, Reed v. State, No.

1D99- 2562 (Fla.App. 1 Dist. May 1, 2001), should be approved,
and the conviction entered in the trial court should be

af firmed.

.27 -



SI GNATURE OF ATTORNEY AND CERTI FI CATE OF SERVI CE

| certify that a copy hereof has been furnished to Jani e
Spi vey, Esqg., Assistant Public Defender, Leon County
Court house, Suite 401, 301 South Monroe Street, Tall ahassee,
Fl orida 32301, by MAIL on 10 August 2001.

Respectfully subm tted and
served,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

JAMES W ROGERS

Tal | ahassee Bureau Chi ef,
Crim nal Appeals

Fl ori da Bar No. 325791

SHERRI T. ROLLI SON
Assi stant Attorney Ceneral
Fl orida Bar No. 128635

Attorneys for State of Florida
Office of the Attorney Genera
Pl -01, the Capitol

Tal | ahassee, Florida 32399-1050
(850) 414-3300

(850) 922-6674 (Fax)

[ AGO# LO1-1-8597]

CERTI FI CATE OF COMPLI ANCE

| certify that this brief conplies with the font requirenents of

Fla. R App. P. 9.210.

Sherri T. Rollison
Attorney for State of Florida

[D:\Brief temp\01-1238 ans.wpd --- 8/15/01, 7: 58 AM

- 28 -



