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IN THE FLORI DA SUPREME COURT

LORETTA REED,
Petitioner,

V. ) CASE NO. SCO01-1238
DCA CASE NO. 1D99- 2562
STATE OF FLORI DA,

Respondent .

PETI TIONER' S BRIEF ON THE MERI TS

PRELI M NARY STATEMENT
Petitioner was the Appellant/Defendant, below, and wl |l
be referenced as “Petitioner” or “Ms. Reed” in the follow ng
brief. A three-volunme record on appeal will be referenced by

‘R, followed by the appropriate page nunber in parenthesis.

A three-volume transcript of jury trial will be referenced by
“T.” A one-volune transcript of the sentencing hearing wl
be referenced by ‘S.” All proceedi ngs bel ow were before the

Honor abl e Paul S. Bryan and the First District Court of

Appeal s.



STATEMENT OF THE CASE

By second anended information, Petitioner was charged
with, Counts I, IIl, 11l & V. aggravated child abuse per s.
827.03; and Count 1V: neglect of a child resulting in great
bodily harm per s. 872.03(3)(b), F.S. (1, 2) The cause
proceeded to a jury trial on May 11 & 12, 1999, resulting in a
verdict of “not guilty” on Counts I-1V, and “guilty, as
charged, on Count V (R 277).

The cause proceeded to sentencing on June 10, 1999. A
sentenci ng gui deli nes scoresheet was prepared in Level Eight
reflecting a range of 64.5 to 107.5-nmonths prison (R 347,

348). Petitioner was adjudicated guilty of Count V and
sentenced to 107.5-nonths prison, followed by 5 years
probation (S 45).

A tinely notice of appeal was filed on June 10, 1999
358). The Public Defender was appointed to represent Ms. Reed
on this appeal on June 28, 1999 (R 367).

The state conceded error in its brief, but the First
District Court of Appeals affirmed the conviction and sentence
by witten opinion issued May 1, 2001, but certifying the

following i ssue as one of great public inportance:



IS THE G VING OF A STANDARD JURY

| NSTRUCTI ON VWHI CH | NACCURATELY DEFI NES A

DI SPUTED ELEMENT OF A CRI ME FUNDAMENTAL
ERROR I N ALL CASES EVEN WHERE THE EVI DENCE
OF QU LT IS OVERWHELM NG AND THE PROSECUTOR
HAS NOT MADE THE | NACCURATE | NSTRUCTI ON A
FEATURE OF HI S ARGUMENT?

See, Appendi X.



STATEMENT OF THE FACTS

L.C., a 7-year-old girl, |ooked at a picture of herself
with her armin a sling and explained that Petitioner, her
adoptive nother, had broken her arm (T 67). She further
accused Petitioner of whipping her on the back with an
el ectrical extension cord and beating her hands with a shoe (T
68). L.C identified Petitioner in court (T 69).

Ms. Ward, L.C.’s kindergarten teacher, testified L.C
flinched when she touched her back. L. C. said her back was
hurt because her nother pushed her “over a basket.” Ward
could tell L.C."s back was swollen by feeling it (T 24). On
anot her occasion, L.C approached her and held out her hand
saying her nother hit it with a shoe (T 24, 25). Ward noti ced
brui ses across the child s palm (T 25). On another occasion,
L.C. canme to school after a two-day absence with “her shoul der
droopi ng and her arm kind of dangling unnaturally.” A note
fromthe child s nother explained L.C. had hurt her own arm
but that she had not yet been able to see the doctor about it,
and would Ms. Ward “pleas work with her that day.” Ward sent
L.C. to the school nurse. Finally, Ward identified Petitioner
in court.

Nur se Seel bach testified L.C. “Had a very swollen area at

t he base of her back.” When she called Petitioner to inform



her of the injury, “she hollered out on the phone. She
scooped the child up and did not allow nme at that tine to show
her what | deenmed as an injury at that time or a problem and
took the child out of the clinic.” (T 41) On another occasion,
when L.C. canme to see her, she observed “bruises at the base
of every knuckle on the palm” (T 42) When L.C. cane in
again, this time with a swollen arm she called Health and
Rehabilitative Services (HHR S.) (T 43). The responding

H R S. investigator told her he would contact L.C.’s parents.

Detective Roberts of the Colunmbia County Sheriff’s
Depart nent introduced photographs (State’'s Exhibits 1-11) of
L.C.’s body and back depicting multiple, circular-type bruises
(T 49). Petitioner confessed to abusing L.C. and proclai ned
that she (Petitioner) should be punished in the sanme way in
which L.C. was punished (T 56). Finally, Roberts identified
Petitioner in court.

M. Stephens, a child protective investigator from
HRS., testified L.C. was placed in Petitioner’s honme on
Novenmber 22, 1996, and the adoption was final on July 24, 1997
(T 84). He responded to allegations of physical abuse from
the child s school nurse (T 85). In an interview with the
child, L.C. said “Moni gets mad with her and hits her. She

further stated that her nmother was crying on the date of this



interview and told L.C. not to tell Stephens anything (T 87).
Petitioner told himthat she told L.C. to come to her. Wen
L.C. did not conme, she grabbed L.C. by her arm Wen L.C
stunbl ed, Petitioner tried to hold her up by the arm  She
said L.C. did not conplain, but she noticed the arm had become
swol | en and applied some type of salve (T 88). She admtted
to being angry when she jerked L.C. by the arm (T 89).

During a subsequent interview by Stephens, Petitioner
admtted to |ying about the cause of L.C."s injuries (T 92).
She state she beat her “all over” with either a sandal or a
pl astic cake pan strap (T 94, 95). Finally, she adnmtted to
havi ng grabbed L.C. as she sat on the floor and having “jerked
her up hard.” (T 95) Petitioner said she should be punished
the same way she punished L.C. (T 97). Finally, Stephens said
the interview and “al |l egations” all occurred in Col unbia
County (T 98).

Dr. Weber was qualified as an expert in the area of
pediatrics (T 123). Upon viewing L.C.’s injured arm she said
her nmother twisted it (T 124). She had a | arge nunber (“More
than 50 and | ess than a hundred.”) of C-shaped “lash” marks or
sores in various stages of healing (T 131). They were
consistent with an electrical cord and, in his opinion, were

not accidental (T 132). Dr. Wber admtted, however, that a



jury would only see themfaintly today, that “they would not
be so certain how discernible they were or what m ght have
caused them” (T 139)

The state announced rest and Petitioner noved for a
j udgenent of acquittal on all counts which notion was deni ed
by the court (T 148-155). Petitioner and three other
witnesses testified for the defense, none of whose testinmony

is relevant to the issues on appeal (T 160-236).

SUMVARY OF THE ARGUNMENT
| ssue |:

The state relied heavily on photographs of the child s
injuries taken at, or around, the time of the their
infliction. However, the court denied Ms. Red the
opportunity to show the jury present-day photographs of those
injuries. Had the injuries conpletely heal ed, that evidence
may have influenced the jury to believe they were not the
result of an aggravated battery, a wilful torture or a
mal i ci ous puni shment. The error deprived Petitioner of her
constitutional rights to du process.
| ssue |1:

Due to the brevity of the argunent, the summary is

omtted.



ARGUMENT

| SSUE 1| :

WHETHER THE COURT' S REFUSAL TO ALLOW THE
JURY A CURRENT VI EW OF THE CHI LD S WOUNDS
DENI ED PETI TI ONER THE RI GHT TO POSSI BLY
EXCULPATORY EVI DENCE WHI CH MAY HAVE

| NFLUENCED THE JURY TO BELI EVE THE | NJURI ES
WERE NOT THE RESULT OF AN AGGRAVATED
BATTERY, W LFUL TORTURE OR MALI Cl QUS

PUNI SHMENT.

The state established the extent of the child s injuries
in this aggravated child abuse case through pictures of the
injuries taken near the tinme of infliction. Wen the defense
requested the child victimsubmt to present-day pictures of
the injuries to assist the jury in determ ning whether they
were the result of an aggravated battery, wilful torture or
mal i ci ous puni shment, the state objected ant the court denied
Petitioner access to this highly relevant evidence. 1In doing
so, the court violated Petitioner’s constitutional rights to
be heard, to due process, and to a fair trial. See, Article
1, Section 9 of the Florida Constitution; and Anms. V & XIV of
the United States Constitution.

State relied upon photos of child s injuries to prove its case

Count V of the second-anended information charge
Petitioner with aggravated child abuse in that Loretta Reed
did “COM T AN AGGRAVATED BATTERY UPON AND/ OR W LFULLY TORTURE
OR MALICIOUSLY PUNISH L.C. AK/A L.R, WTH A STI CK AND/ OR AN

8



ELECTRI CAL CORD, contrary to Florida Statute 827.03.” To
prove its case, the state relied heavily upon pictures

depi cting the wounds at, or near, the tine they were made.
Surely, the jury used this evidence to assist inits

determ nati on of whether the wounds were the result of an
aggravated battery, a wilful torture or a malicious

puni shnent. However, the state objected, and the | ower court
deni ed Petitioner the sane opportunity to show a present-day
pi cture of the child s wounds as possi bl e evidence that they
were not lasting or permnent wounds and, hence were not the
result of an aggravated battery, wilful torture, or malicious
puni shnent .

Court’s have authority to order physical exan nation upon
denmonstrati on of conpelling evidence

Petiti oner concedes at the outset that there is not

constitutional right to discover. See, Watherford v. Bursey,

429 U. S. 545, 559, 97 S.Ct. 837, 846, 51 L.Ed.2d 30 (1977).
Moreover, state witnesses are protected by Article 1, Sections
1, 12 & 23 of the Florida Constitution. See, State v.
Brewster, 601 So. 2d 1289, 1291 (Fla. 5'" DCA 1992).
Nonet hel ess, state constitutional provisions which protect a
witness from physical exam nations by a crim nal defendant

will not trunp a crimnal defendant’'s federal constitutional



rights to due process. See, Ans. V & XIV of the United States
Constitution. State courts have determ ned that a witness in
a crimnal proceeding may be ordered to undergo a physi cal
exam nation in certain circunstances.

Al t hough the confrontation clause of the

Si xth Amendnent refers to w tnesses and
does not enconpass physical evidence, State
v. T.L.W, 457 So. 2d 566 (Fla. 2" DCA
1984), State v. Arnmstrong, 363 So. 2d 38
(Fla. 2" DCA 1978), federal decisions hold
that the due process clause of the Fifth
Amendnent and fundanmental fairness entitles
a defendant access to relevant and nateri al
evi dence which is necessary to his defense.
Unites State v. Herndon, 536 F.2d 1027 (5P
Cir. 1976). *“Whether a defendant has been
deprived of this right of due process will
depend upon the materiality of the

evi dence, the |ikelihood of m staken
interpretation of it by governnent

wi tnesses or the jury , and the reasons for
its unavailability to the defense.”

Her ndon, 536 F.2d at 1029. |If the trial
court were to decide that the need for the
exam nati on was so conpelling that the

def endant woul d be deni ed due process

wi t hout such evidence, then the mnor’s

ri ght of privacy nmay yield to the
conpelling state interest to investigate
and prosecute the crine. [e.a.]

State v. Farr, 558 So. 2d 437, 438 (Fla. 4'" DCA 1990). See,

also, Fuller v. State, 669 So. 2d 273, 274 (Fla. 2" DCA 1996),

citing, State v. Kuntsman, 643 So. 2d 1142, 1143 (Fla. 379 DCA
1992).

The privacy intrusion mani fested by a few photographs is
dwarfed by the jury s right to see whether the injuries were

10



per manent

To satisfy the defense request, the child victimwould
have nmerely been required to renmove her blouse, in a private
setting, for the taking of a few photographs. She would not
be doi ng anything she had not already done for the state. And
at 7 year of age, it is highly doubtful the child would suffer
any enbarrassment, whatsoever.

Pictures of the child s injuries at, or around, the tine
they were inflicted were the basis of this conviction.
Evi dence that they had heal ed, or were no | onger visible,
coul d have influenced the jury in its determ nation of whether
those injuries were the result of an aggravated battery, a
wilful torture or a malicious punishment. Under thee
circunstances, failure to allow Ms. Reed present-day
phot ographs of the very injuries which convicted her violated
her right to a fair trial. Hence, this Court should vacate
t he judgenent and sentence bel ow and remand this cause for a
new trial wherein the child victimw]ll be required to submt
to photographs for consideration by the jury.
Preservation and harm ess error analysis

Def ense counsel notioned for pictures of the child s back
during the state’'s case and during the defense case, but was

overruled by the court (T 78, 79, 156).

11



Pictures of the child s injuries were the state’' s best
evidence in convicting Ms. Reed. The state can not show,
beyond a reasonabl e doubt, that photographs whi ch showed the
wounds had conpl etely heal ed woul d not have influenced the

verdict. See, State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986).

Hence, the error can not be deened harnl ess.

12



| SSUE I1:

IS THE G VI NG OF A STANDARD JURY

| NSTRUCTI ON WHI CH | NACCURATELY DEFI NES A

DI SPUTED ELEMENT OF A CRI ME FUNDAMENTAL
ERROR I N ALL CASES EVEN WHERE THE EVI DENCE
OF GUILT I'S OVERWHELM NG AND THE PROSECUTOR
HAS NOT MADE THE | NACCURATE | NSTRUCTI ON A
FEATURE OF HI S ARGUMENT?

Petitioner hereby adopts and advances Judge Browning s
di ssent for her argument on this issue.

In addition, Petitioner argues that, in |light of the
state’s concession below, she was denied the opportunity to
address the court’s concerns regardi ng fundanental and
harm ess error before it rendered its opinion. The majority
opi nion of the |lower court renders the advocating | awer’s
counsel ineffective. Indeed, it obligates |lawers to argue
even those issues which are not in |litigation and,
accordingly, obligates reviewing courts to review those sane,
per haps, frivol ous issues.

And finally, fundamental error, by definition, can never
be harm ess. The |lower court’s majority opinion places its
desire for a particular result over the procedural safeguards

whi ch were designed for, and are intended to, prevent such

result-driven opinions.

13



CONCLUSI ON
Based on the foregoing analysis, casel aw and ot her

citation of authority, Petitioner requests this Honorable
Court quash the opinion of the First District Court of
Appeal s, vacate the judgenent and sentence and renmand for a
new trial on Count V of the information.

Respectfully subm tted,

NANCY A. DANI ELS

PUBLI C DEFENDER
SECOND JUDI CI AL CIRCUI T

JAM E SPI VEY

Assi st ant Public Defender
Fl a. Bar No. 0850901

Leon County Court house

301 South Monroe Street
Suite 401

Tal | ahassee, Florida 32301
(850) 488-2458

ATTORNEY FOR PETI TI ONER
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of the foregoing has been
furnished to Sherri Tolar Rollison, Assistant Attorney
CGeneral, by delivery to The Capitol, Plaza Level, Crim nal
Appeal s Division, Tallahassee, Florida, and a copy has been
mai led to petitioner, LORETTA REED, #l02875, Levy Forestry
Canp, Post Office Box 1659, Bronson, Florida 32621, this __

day of July, 2001.

JAM E SPI VEY

CERTI FI CATE OF FONT SI ZE

| HEREBY CERTIFY that the foregoing Petitioner’s Brief on

the Merits has been prepared in Courier New 12 point type.

JAM E SPI VEY
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