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PRELI M NARY STATENMENT

In this brief, reference to the record will be designated
by the volunme nunber, followed by the letter “R’ and the
specific page nunber being cited. Defendant Col unbi a Hospit al
Cor poration of South Broward, Inc., d/b/a Westside Regional
Medi cal Center (formerly Humana of Florida, Inc., d/b/a Human

Hospital -Bennett), will be referred to as the “Hospital.” All

enphasis is supplied unless otherw se indicated.



STATEMENT OF THE CASE AND FACTS

The mnor plaintiff Jacob Tomian suffers from cerebra
pal sy as a result of an injury to his brain. Hi s parents
filed this medical nmal practice case agai nst the Hospital where
he was born and the doctor who delivered him claimng that
the injury to his brain was caused by negligence in connection
wi th Jacob’s birth. The defendants contended that there was
no negligence. They al so contended that Jacob’s brain injury
occurred in utero |l ong before birth, and was not caused by any
actions they took.

The trial of this case |asted al nost four weeks and
culmnated in a jury verdict for the defendants, Mark Genitz,
MD., Mark Genitz, MD., P.A and the Hospital. (8R 1408-
1410). There was never any dispute at trial that Jacob
Tom i an had significant brain injury. Instead, the Tom i ans’
burden of proof at trial turned upon two disputed points, (1)
whet her the defendants were negligent in connection with
Jacob’ s delivery, and (2) whether any such negligence was the
cause of Jacob’s injury or whether, in fact, his injury had
occurred much earlier during the course of his nother’s
pregnancy. (see, e.q., 38R 4217).

As the Tomlians’ trial counsel acknow edged, these two
distinct issues as to negligence and as to tim ng/causation

were “lunped together” in one question on the verdict form



(8R 1408-1410; 38R 4217). As to each defendant, the verdict
formsinply asked whether there was any negligence by that

def endant that was a |egal cause of injury to Jacob or his
parents. (8R 1408-1410). Plaintiffs did not request that the
trial court enploy a verdict formthat separated the
negl i gence and tim ng/causation questions, even though those
were hotly contested, separate theories of defense at trial.
(38R 4151, 4160).

In determ ning the elements of (1) negligence and (2)
timng/causation, the jury heard testinony during the
Toml i ans’ case-in-chief fromJacob’s famly, his teachers, his
treating physicians, and three retained experts: an
obstetrician, a pediatric neurologist, and a
neur opsychol ogist. The defense offered the testinony of the
nurse and doctor accused of negligence and the opinions of
three defense experts: a nursing expert for the Hospital and
two physician experts in obstetrics and pediatric neurology to
counter the Tom ians’ experts in the same specialties. Unlike

the Tom ians, the defense did not have a neuropsychol ogi st.

Dr. Vannucci, a pediatric neurologist who was the
def endants’ causation expert, testified that the events
surroundi ng the | abor and delivery were unrelated to Jacob’s
neur ol ogi cal problens; rather, these problenms were due to

oxygen deprivation that took place sonetine between twenty-six



and thirty-four weeks into the pregnancy. (see, e.qg., 24R

2247, 2295).

Li kewi se, the defendants’ standard of care expert, Dr.
Hayashi, an obstetrician with a sub-specialty in nmaternal -
fetal medicine (which focuses on high-risk pregnancies and
genetic testing (29R 2922-2923)), conducted a detailed review
of the nedical records before the jury and concl uded that Dr.
Grenitz and the Hospital’'s nurses did not deviate fromthe
standard of care in their treatment of Jacob and his nother.
(see, e.q., 29R 2964; 30R 3019). Conparabl e opinions on the
standard of care were provided by the Hospital’s nursing
expert, Lisa MIller, RN, with regard to the conduct of the
Hospital’s nurses attending the delivery. (33R 3530-34R
3739). Nurse MIller did not testify as to tim ng/causation.

(33R 3530- 34R 3739).

In sum Dr. Genitz and the Hospital had only one expert,
a pediatric neurologist, testify as to the causation and
timng of Jacob’s injury (Dr. Vannucci). On the standard of
care issue, they presented both an obstetrician (Dr. Hayashi)
to testify as to Dr. Genitz’'s care and treatnent, and a
nursing expert (Lisa Mller) to testify as to the separate

standard of care that applied to the Hospital’s nurses.

In contrast, all three of plaintiffs’ experts, Pau

Gat ewood, M D., Lawence Schneck, M D. and Barry Crown, Ph.D.
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addressed the issue of timng/causation and opi ned that Jacob
Tom ian was injured during |abor and delivery. One expert,
Dr. Gatewood, also opined that it was the result of

negl i gence.

Dr. Gatewood, the Tomlians’ expert obstetrician, was
their first witness. He agreed that Dr. Genitz's prenat al
care was acceptabl e and above the standard of care. (20R
1776). He testified, however, that Dr. Genitz and the
attendi ng nurse deviated fromthe standard of care in their
treatment of Jacob and his mother during the | abor and

delivery. (16R 1169-1176).

Dr. Gatewood al so stated that the cause of Jacob’s
injuries was several hours of unnecessary episodes of hypoxia,
resulting in decreased oxygenation, because of the failure to
performthe caesarean-section at an earlier tine. (16R 1067-
69, 1169-121l; 19R 1558). Thus, Dr. Gatewood testified about
the timng and causation of Jacob’s injury, as well as the
breaches of the standard of care during the | abor and

del i very.

After Dr. Gatewood' s testinony concluded, the Tonlians
call ed Dr. Schneck, a neurol ogi st who served as anot her
causation expert for plaintiffs and discussed, in detail, al
of Jacob’ s neurol ogi cal problens, and the tests and procedures

utilized by Dr. Schneck to reach his conclusions about Jacob’s

5



condition and its causes. (17R 1280-1293). Dr. Schneck
testified that Jacob’s injuries were all caused by brain
damage, specifically, a perinatal (around the time of birth)
hypoxic ischem c event. (17R 1293-1294). Despite concedi ng
that such a brain injury can take place at any time during the
| ater stages of pregnancy, Dr. Schneck neverthel ess opined

t hat Jacob’s injuries occurred during labor. (17R 1324, 1332;
18R 1370; 19R 1514). Thus, as a causation expert for
plaintiffs, Dr. Schneck testified not only about the general
cause of Jacob’s injuries, but also about what the Tom i ans
contend is the central issue in the case: the timng of those
i njuries.

The Tom ians then presented their third expert, Dr.
Crown, a neuropsychol ogist. Counsel for Dr. Genitz and the
Hospital objected, in limne, to causation testinmny from Dr.
Crown for a nunber of reasons. (21R 1832-1866). First, at
the time of this trial in 1998, Florida case law clearly
precl uded a neuropsychol ogi st, as a non-physician, from
testifying as to causation of organic brain injury. (21R

1835-1837, 1842-1844, 1850-1852, 1861).

Second, apart fromthe governing | egal standard,
def endants argued the “conmmon sense” point that Dr. Crown did
not have the credentials to offer this type of testinony.

(21R 1838). Specifically, defendants argued that opining



whet her an injury to the brain is consistent with an hypoxic
event such as that alleged in this case was outside the
expertise even of nost nmedical doctors who are not pediatric

neurol ogists. (21R 1838).

In voir dire exam nation, Dr. Crown had acknow edged t hat
he was not a nedical doctor, had never gone to nedical school,
and could not prescribe nedications in Florida. (21R 1850-
51). As a neuropsychol ogist, his area of expertise centered
on “how the brain works, how it functions, and how that
relates to behavior.” (21R 1868). His testinmony on his
educati onal background was limted to a general discussion of
hi s degrees and appointnents. Although he testified that his
practice included establishing the “etiology,” or cause, of a
patient’s condition, (21R 1879, 1904, 1905-06; 22R 1968), he
did not testify that his practice and experience extended to
determ ni ng the cause of organic brain damage, nuch less to
det erm ni ng whet her such damage occurred in utero at or near

the time of birth or earlier. (Ld.).

Third, in the light of the causation testinony already
presented on plaintiffs’ behalf by Drs. Gatewood and Schneck,
Dr. Crown’s testinony was nerely cumul ative. (21R 1832-1837,

1861).



Def ense counsel did not dispute that Dr. Crown could testify
to the extensive testing he had conducted on Jacob and the
results of that testing. (21R 1841, 1863-1865). The defense
merely sought, on all the grounds noted above, to excl ude
nmedi cal causation testinony fromDr. Crown that Jacob’s
injuries occurred during |abor and delivery, as opposed to

earlier in the pregnancy. (21R 1857-1858, 1864-1865).

In response, the Tomians' trial counsel effectively
conceded that this causation testinony was cunul ati ve, by
acknow edgi ng that their other experts had already testified
“as to the causation of the injury.” (21R 1839). He further
stated that Dr. Crown’ s testinony would focus on (1) Jacob’s
future psychol ogical conplications, and (2) Jacob’s future
psychol ogi cal needs, and that Dr. Crown would not offer any
opi ni on whet her the caesarean-section should have been

performed at an earlier tinme. (21R 1846-1847, 1865).

The trial court ruled only that, “l just don’t want him
to get into the sanme things that we have had--not until he’'s
| aid a proper predicate and they’ve had a chance to check any
conclusions that he mght reach.” (21R 1866). Thus, the
court did not exclude Dr. Crown’s testinony altogether or
otherwise limt it at that tine, other than to require a

proper predicate for particul ar opinions.



Dr. Crown then proceeded to give the jury a detail ed
expl anation of the testing performed on Jacob and the results
of those tests. (21R 1883-1900). He testified, for exanple,
t hat he | ooked at Jacob’s brain and behavior in order to
evaluate his ability to process information and concentrat e,
and to assess his strengths and weaknesses. (21R 1885). Dr.
Crown further opined that he could tell fromthese various
tests, and the “scattered” results, that Jacob’s injuries
resulted from organic brain damage brought about by an oxygen

deprivation. (21R 1902-1903).

Then, counsel proceeded to elicit fromDr. Crown, in
front of the jury, exactly the nmedical causation testinony

chal l enged in defendants’ nmotion in |limne:

You mentioned before the term‘etiology’ .

A. Yes.

Q And you nentioned that’s sonething you do in the
course of your practice typically?

A. Yes.

Q And you told us all why?

A. Yes.

Q Did you formopinions in this case as to the etiol ogy
of Jacob’s condition?

A. Yes.

Q Tell us, please.



A: It’s nmy opinion that that damage that | see
neuropsychol ogi cally was brought about by an oxygen
deprivati on experienced at the intrapartumlevel or in
the neonatal period.

Q An intrapartum neans what, sir?

A. At birth.

(21R 1904-05). At this point, the Tom ians’ counsel asked the
foll owi ng question, which was objected to because of Dr.
Crown’s |l ack of qualifications:

Q How can you tell it didn't happen sonme nont hs before.

MS. TALI SMVAN: Obj ecti on.

MR. MAURO. Your Honor, this goes well beyond this
gentl eman’s qualifications that we
argued outside the presence of the
jury.

THE COURT: Sustain the objection.

(21R 1905).
The Tom ians’ counsel then asked Dr. Crown a couple
gquestions about the inportance of “etiology,” and continued as

foll ows:

Q How was it that you cane to a determ nation of
etiology in this case and rul ed out other etiol ogies?
A. | reviewed records, and in addition, | evaluated this
young man, and his pattern and profile from ny
experience indicates the cluster that he falls wthin.
What does ‘rule out’ nean?
Rul i ng out sonething neans that you consider something
and determ ne whether, in fact, it fits or it doesn't,
whet her it’s true.
Q And, if you rule it out, what does it mean as to
whet her it fits or is true?

>0
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A. If you rule out a condition, you have considered it
and you have discharged it.

Q And in comng to your conclusion as to the etiol ogy of
Jacob’ s condition, what etiologies did you rule out?

(21R 1906). The defense objected to any attenpt by Dr. Crown
to give further nedical causation testinmony. {ld.). At that
poi nt, even the Tomians’ trial counsel admtted that Dr.

Crown had already offered his opinions on timng and

causation, stating, “[h]e s already done that.” (21R 1907).
The trial court simlarly recognized that the causation/timng
testimony had al ready been given to the jury when it stated:
“[t] he Court should not have allowed himto testify as to the
physi cal cause or contributions to the cause of damage.” (22R
1973-1974). However, this testinony was given, it was never

stricken, and it remained before the jury.

Fol | owi ng the conpletion of Dr. Crown’s testinony, the
Tom i ans proffered the testinony they asserted had not been
permtted by the trial court. (22R 1967-1972). In fact,
because Dr. Crown had already testified that Jacob’s injury
resulted fromevents at the tinme of his birth, the first part
of the proffered testinony largely repeated the testinony
actually submtted to the jury, as quoted above, and |ikew se
repeated the testinony of Drs. Gatewood and Schneck. (See 22R

1968- 1969) .

11



In the remai nder of the proffer, Dr. Crown testified that
the injury occurred after the thirty-fourth week of pregnancy,
that the injury occurred at the Hospital (i.e., during the
| abor and delivery), and that his opinion was based on a
determ nation that Jacob’s brain as a whole had fully
devel oped. (22R 1970-1972). He also expl ained that he
determ ned the timng of Jacob’s injuries by review ng the
medi cal records and | ooking at scores fromthe tests he
conducted. (22R 1969). These |ast statenents were,
substantively, the only “additional” part of Dr. Crown’s

testinmony proffered at trial. (22R 1967-1972).

After closing argunments, the trial court instructed the
jury (40R 4429-4446), which then began its deliberations. The
jury returned a verdict finding no liability on the part of
Dr. Grenitz or the Hospital’s non-physician personnel. (8R
1408-1410). The jury was not called upon to identify inits
verdi ct whether the “no liability” verdict rested on a finding
that (1) the injury did not occur at the tinme of Jacob’s birth
and was therefore not caused by any of the conpl ai ned- of
conduct by defendants; or (2) the treatnment provided by Dr.
Grenitz and the nurses at the time of |abor and delivery was
above the standard of care, notw thstandi ng any injury that

m ght have occurred at that time. (8R 1408-1410).

12



The Tom i ans appealed to the Fourth District Court of
Appeal . (8R 1502-1509). On appeal, the Tom ians argued that
the trial court erred in precluding Dr. Crown from further
expl ai ni ng why he believed Jacob’s brain damage occurred
during birth, rather than earlier in the pregnancy as

contended by defendants. See Tomian v. Grenitz, 782 So. 2d

905, 906 (Fla. 4t" DCA 2001).

The Fourth District reversed the jury verdict for
def endants and remanded the case for a newtrial. The
district court acknow edged that Florida |aw at the tinme of
the trial, as established by its own earlier decision in

Executive Car & Truck Leasing, Inc. v. DeSerio, 468 So. 2d

1027 (Fla. 1985), precluded psychol ogi sts such as Dr. Crown
fromtestifying as to the cause of brain damage. 1d.

However, after the trial but before the decision on appeal in
this case, the Fourth District receded from DeSerio, and held
t hat psychol ogi sts are not precluded fromtestifying as to the

cause of brain injury. 1d. (citing Broward County School Bd.

v. Cruz, 761 So. 2d 388 (Fla. 4th DCA 2000), approved on other

grounds, 26 Fla. L. Wekly S571 (Fla. Nov. 1, 2001)).!?

! The only issues presented to this Court in Cruz were

whet her filial consortium should be limted to the mnority
years, whether the trial court had abused its discretion in
refusing a defense request to have a neurol ogi st exam ne the
plaintiff and the scope of any new trial. The Fourth
District’s departure from DeSeri o was not an issue raised on
review by the parties in Cruz, and this Court’s opinion in

13



The defendants argued on appeal that reversal based on
any clainmed error in excluding portions of Dr. Crown’s
testi mony was precluded by the two issue rule. Two issues,
negl i gence and causation, had been submtted to the jury, but
it could not be determ ned fromthe general verdict form
whet her the jury found no negligence, or, if there was
negligence, found it did not cause Jacob’s injury (which
def endants argued had occurred earlier in the pregnancy). 782
So. 2d at 907. The Fourth District rejected that argunent,
hol ding that “the two-issue rule applies only to actions
brought on two theories of liability” and “does not apply

where there is only one cause of action.” |[d.

The defendants had al so argued to the Fourth District
that any error by the trial court was harnl ess. Defendants
poi nted out that Dr. Crown had in fact testified to his
opi ni on, based on his review of the medical records and
eval uati on of Jacob, that Jacob’s brain injury resulted from
oxygen deprivation at the time of birth. (see, e.g., Hospital

4th DCA Ans. Br. at 7-9).

Def endants al so asserted that the excluded testi nony was
purely cunul ative. Even before Dr. Crown took the stand, Drs.

Gat ewood and Schneck--both nmedi cal doctors--had al ready

t hat case does not nmention that issue.

14



testified at length on their opinion that a hypoxic injury
occurred during birth and did not occur earlier. Accordingly,
def endants argued that the exclusion of the additional
testimony proffered by Dr. Crown was not prejudicial in the
l'ight of all the evidence on causation that did cone not only
fromDr. Crown but also the Tomlians’ nedical experts. (see,

e.g., Hospital 4" DCA Ans. Br. at 9-10).

The Fourth District, however, rejected these argunents as
well, stating that the “specific” testinmony Dr. Crown
proffered as to why, based on the facts, Jacob’s injury could
not have happened before birth was not cunul ative of the

testinmony of plaintiffs’ other experts. 782 So. 2d at 907.

Def endants noved for rehearing. They pointed out that

under this Court’s opinion in Barth v. Khubani, 748 So. 2d 260

(Fla. 1999), the two issue rule analysis in defense-verdict
cases nmust focus on the existence of nultiple theories of
defense. (see, e.qg., Hospital 4th DCA Rehearing Mtion at 7).
The district court’s decision, however, had refused to apply
the two issue rule to uphold the defense verdict in this case,
on the stated ground that only one theory of liability had
been presented to the jury. Thus, defendants urged that the
district court had enployed precisely the m sdirected focus

di sapproved by this Court in Barth. (see, e.dg., Hospital 4t"

DCA Rehearing Mdtion at 10-11).

15



Def endants al so pointed out that the evidence they had
presented to the jury had gone beyond sinply denying that any
negli gence on their part had caused Jacob’s injury. (ld. at
3-6). Defendants had presented affirmative evidence of an
al ternative nmechani sm of causation occurring in utero |ong

before the delivery. This evidence was presented in

accordance with the Hospital’'s affirmati ve defense that “any
injury to the Plaintiffs . . . was caused by maternal/paterna
factors . . and other such factors over which this answering
def endant had no control.” (Hospital 4'" DCA Rehearing Motion

at 3; 1R 32, T 11).

Mor eover, evidence was presented by all defendants of a
harnful fetal condition known as periventricular |eukomal aci a
(PVL)--damage to the white matter of a devel oping fetal brain
(Hospital 4th DCA Rehearing Mdtion at 3; 23R 2181, 2201). The
PVL was shown by MRI prenatally, and was the npbst common cause
of the symptons of palsy (or spastic periparesis or diplegia)
t hat Jacob Tomlian exhibited. (Hospital 4'" DCA Rehearing

Motion at 3; 23R 2163, 2175-76, 2185; see also 18R 1401-02).

The plaintiffs in response argued that this evidence and
argument did not represent an “affirmative” defense, but was
in effect nerely a denial of the existence of causation, and
noted that the defendants did not ask that the jury be charged

on this issue as an affirmtive defense. Plaintiffs argued

16



that it accordingly could not be a basis for application of
the two issue rule. The Fourth District denied rehearing,

wi t hout expl anati on.

This Court granted review based upon the conflict created
by the Fourth District’s decision with the Second District’s

decision in G WSouthern Valve Co. v. Smth, 471 So. 2d 81

(Fla. 2d DCA 1985) and the First District’s decision in Bishop

v. Baldwin Acoustical & Drywall, 696 So. 2d 507 (Fla. 1st DCA

1997), and ot her cases.

17



SUMVARY OF THE ARGUNMENT

The Fourth District overturned a jury verdict reached
after alnost four weeks of trial on the ground that the trial
court inproperly excluded certain testinony by a
neur opsychol ogi st on the nedical cause of the injury to the
m nor plaintiff’s brain. The district court reversed based
upon the Fourth District’s prior en banc decision receding
fromthe previously-established bright-line rule precluding
such testinony, thereby bringing the Fourth District into
conflict with the |law as set forth in decisions of the First
and Second Districts.

This Court should resolve this conflict by quashing the
deci sion of the Fourth District and reaffirm ng the
previ ousl y-established rule precluding such testinony.

First, in reaching its earlier decision to depart fromthat
rule, the Fourth District followed case |aw in other
jurisdictions rejecting a bright-line rule in favor of a nore
fl exi ble, case-by-case approach seen as nore consistent with
the provisions of the applicable rule of evidence governing
expert testinmony. This Court, however, has previously
declined to follow other jurisdictions in adopting such an
approach to the admi ssibility of scientific evidence in

general, choosing instead to adhere to the FErye requirenent of
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general acceptance in the relevant scientific community, in
order to ensure that testinmony reaching the jury be reliable.
Here, too, the bright-line rule previously established should
be adhered to, and for the same reasons.

Second, the Fourth District had also pointed to the | anguage
of the statute defining the “practice of psychol ogy” for
| i censing purposes. The statute, however, does not provide
psychol ogists with the ability to address the nedi cal cause of
organi ¢ brain damage, and the statutory |anguage is in fact
perfectly consistent with the bright-line rule precluding such
testi nmony.
The Fourth District’s decision in this case should be quashed
for another, independent reason, as well. The defendants
presented at | east two separate defenses: (1) that no conduct
on their part fell below the applicable standard of care, and
(2) that Jacob’s injuries were caused, not by anything
def endants did, but by events that took place in utero |ong
bef ore the conpl ai ned-of conduct. The jury could have found
for the defendants on either of these issues, but the verdict
formused at the trial did not distinguish between them
There was no error with respect to the first issue, which
i ndependently supports the jury' s verdict, and affirmnce was

t herefore required under the two issue rule.
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The Fourth District declined to apply the two issue rul e based
upon a msreading of this Court’s controlling decision in

Barth v. Khubani, 748 So. 2d 260 (Fla. 1999). The Fourth

District’s analysis m stakenly focused upon the exi stence of
multiple theories of liability, rather than nultiple defenses,
as required by Barth as the predicate for application of the
two issue rule. As a result, it reached a decision that is
inconsistent with Barth, and with the very logic of the two

i ssue rule.

Both i ssues di scussed above--the proper scope of
testimony by psychol ogists and the operation of the two issue
rul e--raise inportant questions of |law and policy. This Court
shoul d resol ve both of these issues on a statew de basis and

gquash the decision of the district court.
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ARGUMENT

STANDARD OF REVI EW

The Fourth District reversed the trial court’s ruling
based upon a changed rule of law in that district since the
trial had occurred. Whether that change in the rule of lawis
appropriate is purely a question of law. As well, the
application of the two issue rule is also a pure question of

| aw. Pure questions of |aw are reviewed de novo. See

Arnstrong v. Harris, 773 So. 2d 7, 11 (Fla. 2000); Rittmn v.

Al lstate Ins. Co., 727 So. 2d 391 (Fla. 1st DCA 1999) (" The

standard of review of a trial court ruling on a pure issue of
law i s de novo, i.e., an appellate court need not defer to the

trial court on matters of law. ”); Dixon v. City of

Jacksonville, 774 So. 2d 763 (Fla. 1st DCA 2000)(“It is well

establ i shed that the construction of statutes, ordinances,
contracts, or other witten instrunents is a question of |aw
that is reviewabl e de novo, unless their nmeaning is

anmbi guous.”). Thus, both points on review should be anal yzed

de novo by this Court.
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1. THE TRI AL COURT DI D NOT ABUSE | TS DI SCRETI ON

BY EXCLUDI NG PROFFERED TESTI MONY BY PSYCHOLOGK ST BARRY

CROWN ON MEDI CAL CAUSATI ON.

For the past 15 years, Florida s courts considering
proposed testinony by psychol ogists on the subject of organic
brai n damage have followed the bright-line rule first

established by the Fourth District’s decision in Executive Car

& Truck Leasing, Inc. v. DeSerio, 468 So. 2d 1027 (Fla. 4" DCA

1985) and subsequently foll owed by other district courts.

This rule recognized a critical distinction between the types
of testinony a psychol ogist could be permtted to give
relating to causation, and those that require a nmedical doctor
or other simlar expert. Specifically, DeSerio held that
whil e a psychol ogist could testify that an individual’s
psychol ogi cal or nental synptons resulted fromthe existence
of organic brain danage, the psychol ogi st could not go beyond

that point and testify concerning the physical cause of such

or gani c damage.
DeSeri o was subsequently followed by the First District

and Second District Courts of Appeal. See G W Southern Valve

Co. v. Smth, 471 So. 2d 81 (Fla. 2d DCA 1985); Bishop v.

Bal dwi n Acoustical & Drywall, 696 So. 2d 507 (Fla. 1st DCA

1997); Haas v. Seekell, 538 So. 2d 1333 (Fla. 1st DCA 1989).
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As the Second District explained in GW there is “no doubt”
that the cause of existing brain damage is a nedical issue,
and a witness who is a psychol ogi st and not a nedical doctor
| acks the qualifications to determ ne what could be expected
to happen to the brain as a result of a particular incident.
471 So. 2d at 82.

Recently, however, the Fourth District receded from
DeSerio. In Cruz, a parent sued the Broward County Schoo
Board on behalf of her m nor son for head injuries he suffered
when he was slammed to the ground head first in an altercation
on school property. Although an initial EEG appeared nornal,
subsequent tests revealed abnormalities in the boy's brain,
and about two nonths after the incident he began to exhibit
mar ked changes in behavior. Over a defense objection, the
trial court allowed expert testinony by a neuropsychol ogi st
that the boy’ s synptons resulted fromthe injuries received in
the incident. The witness testified that there was nothing in
the record other than the head injury suffered in the incident
to account for the boy’ s nmarked change in behavior. 761 So.
2d at 392-93.

On appeal, the Fourth District (en banc) affirned the trial
court’s ruling admtting this testinony, and departed fromthe
bright-line rule of DeSerio in favor of a case-by-case

anal ysis. The court based its decision on case |law from ot her
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jurisdictions and a statutory change in Florida subsequent to
DeSerio with respect to the definition of the “practice of
psychol ogy” for licensure purposes. None of these matters,
however, justifies a holding that a psychologist is qualified
to testify on the nmedical cause of organic brain damage, as
the Fourth District allowed here.

First, with respect to the law in other jurisdictions,
the Cruz court stated that the approach established by DeSerio
“now represents the mnority view.” 761 So. 2d at 394 (citing

Huntoon v. T.C.1. Cablevision of Colorado, Inc., 969 P.2d 681

(Col 0. 1998) (en banc) and Hutchison v. Anerican Famly Mit.

Ins. Co., 514 N.W2d 882 (lowa 1994)). Both of the out-of-
state cases held that no general rule should be inposed
precl udi ng psychol ogi sts from addressi ng the causati on of
organic brain injury. In their view, trial courts should
anal yze the adm ssibility of such expert testinony by
psychol ogi sts under the applicable rules of evidence (i.e.,
the provisions in their state evidence codes anal ogous to
section 90.702, Florida Statutes).

Not ably, both cases specifically recognized a split anpong
the jurisdictions that had considered the matter. Moreover,
the lowa court in Hutchison acknow edged the specific
l[imtations placed on such expert testinony by sone states,

including Florida’s decision in DeSerio, and conceded t hat
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t hose restrictions were not “fundanmentally unsound.” 514
N. W2d at 887. The Hutchison court also recognized the
l egitimate concern that expert testinmony regarding the causes
of personal injuries not be allowed to fall into the real m of
specul ation. |d. at 888. Nevertheless, the court opined that
the basic requirenments of the evidence code (specifically,
lowa’ s anal og to section 90.702 of the Florida Evidence Code),
if enforced by the trial courts, were sufficient to guarantee
the reliability of expert testinony by psychologists. 1d.

Thi s approach, however, is conpletely contrary to the judicial
view this Court has historically followed in determ ning
i ssues of expert evidence. Consistent with its prior
jurisprudence, this Court should reject the invitation to
abandon settled limtations on the adm ssibility of expert
testi nony, based on devel opnments in the | aw of other
jurisdictions. This Court did exactly that in 1993 in
addressing the standard for adm ssibility of novel scientific
evi dence.

In that year, the United States Suprene Court abandoned the

| ongstandi ng requi renment established in Frye v. United States,

293 F. 1013 (D.C. Cir. 1923), that scientific testinony be
based on a theory or technique that is generally accepted in

the relevant scientific conmmunity. Daubert v. Merrell Dow

Phar maceuticals, Inc., 509 U.S. 579 (1993). Simlar to the
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reasoni ng of the Colorado and |owa courts noted above on the
issue of the adm ssibility of psychol ogists’ testinony, the
Court reasoned in Daubert that Rule 702 of the Federal Rules
of Evidence, which governs expert testinony, did not expressly
require that the expert’s theory or techni que be “generally
accepted” in order to be adm ssible. Instead, Rule 702 only
required that the proffered opinions constitute scientific
“knowl edge” and that they be relevant to the case at hand.

Accordingly, the Daubert Court held that district courts
shoul d enploy a flexible case-by-case approach to ensure that
the proffered testinony be relevant and reliable, and that
“general acceptance” in the relevant field was only one factor
for the district courts to consider in deciding whether to
admt expert testinony.

Despite the United States Supreme Court’s abandonnent of the
general acceptance test in favor of this nore flexible case-

by- case approach, this Court in Flanagan v. State, 625 So. 2d

827 (Fla. 1993) and subsequent cases, declined to depart from
its bright-line general acceptance test. Instead, the Court
re-affirmed Florida s adherence to the long-settled Frye test
as the neans of ensuring reliability, despite the |lack of an
explicit basis for the test in the | anguage of the rul es of

evi dence. See Fl anagan, 625 So. 2d at 829 n.2 (noting the

United States Suprenme Court’s decision in Daubert, but
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affirmng Florida’s adherence to the Frye general acceptance
st andard) .

In the sane vein, this Court subsequently held inadm ssible
testinmony by a child psychol ogi st based upon the application

of Frye. Hadden v. State, 690 So. 2d 573 (Fla. 1997). The

psychol ogist’s testinony at issue there included the opinion
that a child exhibited synptons of sexual abuse consi stent
with profiles of such victins devel oped in published studies.
I n holding the testinony inadm ssible, this Court noted a
nunber of decisions of district courts which, |ike Daubert,
had held that since the Frye standard is not nentioned in the
evi dence code, it should be deened abandoned in favor of a
nore flexible relevancy standard. |d. at 577. This Court
rejected this approach in favor, once again, of the bright-
line test of Frye as the nore practical way of guaranteeing
the reliability of expert scientific testinony. |d.

The approach taken by the Hutchi son and Huntoon courts,
which permts a case-by-case analysis of the adm ssibility of
expert testinony, is simlar in approach to that adopted by
the federal courts in Daubert, but rejected in Florida. 1In
fact, the Hutchison court recognized this parallel, stating
t hat despite concerns with ensuring the reliability of expert
testimony, “we agree with the Daubert Court that the trial

court in its discretion and the jury in its deliberation
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provi de the nost effective determ nation of the admi ssibility
and wei ght of expert psychol ogical testinony.” 514 N W2d at
888. Indeed, both Colorado and | owa have departed fromthe
Frye test for evaluating expert scientific testinony. See

People v. Shreck, 22 P.3d 68, 78 (Colo. 2001); Carolan v.

Hill, 553 N.W2d 882, 888 (lowa 1996).

For all the sane reasons that this Court adhered to the
Frye test when considering the substance of proffered expert
testimony rather than the nore | eni ent Daubert standard, this
Court shoul d adhere to the line drawn in DeSerio when
considering the qualification of psychologists to testify as
expert w tnesses on medi cal causation issues.

In the first place, the DeSerio rule is manifestly easier
for a trial judge to apply than the case-by-case approach

all owed by the Cruz decision. Cf. Berry v. CSX

Transportation, Inc., 709 So. 2d 552, 556 n.4 (Fla. 1st DCA

1998) (recognizing that Frye general acceptance test is easier
to apply than the flexible approach mandated by Daubert, which
requires the trial judge engage in an assessnent of the nerits
of the scientific research at issue).

Second, the DeSerio rule provides an inportant measure of
certainty and predictability that the case-by-case approach

taken in Cruz does not. See Silvestrone v. Edell, 721 So. 2d

1173, 1176 (Fla. 1998) (resolving a conflict between districts
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by creating a bright-line rule and stating: “[t]his bright
line rule will provide certainty . . . .*). The rule places
all parties on notice that questions of the nedical cause of
physical injury or illness of the brain will require expert
testimony froma qualified nedical doctor, and they can govern
their trial preparation accordingly. It is wholly within the
control of the parties to ensure they have experts qualified
to address each necessary aspect of their case.

Third, and nmost inportantly, the sanme interest in reliability

that was central to this Court’'s adherence to Frye, Hadden,

690 So. 2d at 578 (“Reliability is fundanmental to issues
involved in the adm ssibility of evidence”), wll best be
served by requiring that witnesses offering opinions in the

specific area of causation of physical damage to the brain be

medi cal doctors, rather than psychol ogists. As the Second
District explained in AW there is “no doubt” that the cause
of existing brain damage is a nedical subject. Accordingly, a
wi tness who is a nedical doctor will be nore likely to have
the requisite expertise to determ ne what could be expected to

happen physically to the brain as a result of a particular

i nci dent . G W 471 So. 2d at 82.32

2 The concern with reliability is particularly inportant in a
case like this one. Unlike the situation in Cruz, where the

mnor plaintiff’s injury resulted from undi sputed head traum
inflicted when he was slammed to the ground, and the

neur opsychol ogi st opi ned that the subsequent changes in
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Significantly, this interest in reliability is fully
consistent with the Florida statutes defining the “practice of
psychol ogy.” Contrary to the Fourth District’s decision in
Cruz, the conclusion that psychol ogists are not qualified to
opi ne on the nedical cause of organic brain danage is
supported-—not underm ned--by the statute governing the
practice of psychology in this state.

Section 490.003(4), Florida Statutes, defines the

“practice of psychol ogy” as concerning nental and behavi oral

events, not the physical causes of injuries such as organic
brain damage. The statute provides as foll ows:

(4) "Practice of psychol ogy" neans the observations,
description, evaluation, interpretation, and
nodi fi cati on of human behavi or, by the use of
scientific and applied psychol ogical principles,

net hods, and procedures, for the purpose of

descri bing, preventing, alleviating, or elimnating
synptomati c, nal adaptive, or undesired behavior and
of enhancing interpersonal behavioral health and
nental or psychol ogical health. The ethical
practice of psychol ogy includes, but is not limted
to, psychol ogical testing and the eval uation or
assessnent of personal characteristics such as
intelligence, personality, abilities, interests,
apti tudes, and neuropsychol ogi cal functioning,

i ncludi ng eval uati on of nental conpetency to nanage
one's affairs and to participate in |egal

proceedi ngs; counseling, psychoanalysis, all forns
of psychot herapy, sex therapy, hypnosis,

behavi or coul d not be explained by anything else in the
record, Cruz, 761 So. 2d at 393, in this case, there was no
such undi sputed trauma, the cause of the brain injury is
itself the very issue to be determ ned, and there was
substanti al evidence presented of an alternative nedical cause
for the injury.
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bi of eedback, and behavi oral anal ysis and therapy;
psychoeducati onal eval uation, therapy, renediation,
and consultation; and use of psychol ogical nethods
to di agnose and treat nental, nervous,
psychological, marital, or enotional disorders,
illness, or disability, alcoholism and substance
abuse, and disorders of habit or conduct, as well as
t he psychol ogi cal aspects of physical illness,
accident, injury, or disability, including

neur opsychol ogi cal eval uation, diagnosis, prognosis,
etiology, and treatnent.

As this statutory | anguage nakes clear, the practice of

psychol ogy in Florida involves the use of “psychol ogi cal

net hods” to study and treat nental and behavi oral disorders,

i ncluding “the psychol ogi cal aspects of physical illness [or]

infjury . . ..” Nowhere in this statutory definition of the
“practice of psychol ogy” has the Legi sl ature suggested that
psychol ogi sts are qualified to diagnose the nedical cause of
organic brain injury or to treat it. As such, this statute
does not establish that they are qualified to testify in court
on this subject.

The Fourth District nonethel ess concluded that the statute’s
use of the term “etiology”? contenplates “psychol ogi sts who
are not doctors . . . increasingly becom ng involved in areas
whi ch were traditionally considered to be purely nedical,”

761 So. 2d at 388, such as the diagnosis and treatnent of

® “Etiology” sinply means “cause” or “origin” of any disease or
abnormal condition. Webster’s New Col |l egiate Dictionary
(1981) at 390.
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organic brain injuries. That is an incorrect reading of the
statute.
The reference to “etiology” nmust be read in context. See

Jones v. ETS of New Orleans, Inc., 793 So. 2d 912 (Fla. 2001)

(single words or phrases may not be read in isolation, but in
the context of the entire section). Wen that is done, the
reference to “etiol ogy” necessarily relates to the use of

“psychol ogi cal nmet hods” to diagnose and treat nental and

behavi oral disorders, and “psychol ogi cal aspects of physi cal

illness, accident, injury or disability . . . .7 It is sinply
a part of and subsuned within that specific statutory
| anguage. It cannot be read to stand independently of those
controlling parts of the statute, as the Fourth District does.
Sinmply put, the “including” provision cannot be read to expand
the practice of psychology to permt not only diagnosis,
etiology and treatnent of “psychol ogical aspects” of physical
injury, as the statute expressly provides, but also diagnosis,
etiology and treatnment of nedical aspects of such injuries.
To do so would violate settled principles of statutory
construction and lead to the absurd result that psychol ogists
in their practice would be permtted as a result of this
“including” provision to now do everything nmedical doctors

could do. That would be utterly inconsistent with the
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conprehensi ve regul atory schene controlling the practice of
medicine and limting it to nedical doctors.

Thus, contrary to the Fourth District’s construction, this
statutory provision does not establish a fundanental change in
t he scope of psychol ogical practice. Instead, the |anguage of
the statute is perfectly consistent with the limtation
i nposed on psychol ogi sts’ courtroomtestinony by DeSerio and
G W Those cases allowed testimony by psychol ogi sts
concerning the “etiology” of nental, enotional or behavioral
conditions, and tracing such conditions to the existence of
organi c brain damage. The linmtation placed on testinony by
psychol ogi sts by those cases is that they not go beyond such
opi nions and i nvade the purely nedical realmby offering
opi ni ons concerning the nedical cause of organic brain damage.

Because the | anguage of the statute is consistent with that
limtation, it should not be read as an abrogation of the rule
established in those cases. The statutory definition of the
“practice of psychol ogy” was enacted in 1989, four years after
the Fourth District’s decision in DeSerio and the Second
District’s decision in GGW See Chapter 89-70, § 2, Laws of
Florida (1989). Had the Legislature intended to change the

common | aw on this issue as established in those cases, it

woul d have done so in clear, unequivocal terns. See Carlile

V. Ganme and Fresh Water Fish Conmin, 354 So. 2d 362, 364 (Fla.
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1977) (presunption is no change in comon law is intended
unl ess there is a clear expression of that intent in the

statute); Ellis v. Brown, 77 So. 2d 845, 847 (Fla. 1955) (“The

law . . . infers that the [statute] did not intend to nmake any
alteration [in the commpn | aw] other than what is specified,
and besi des what has been plainly pronounced . . . “).*%
Nothing in this statute suggests that it was
“introductory of a newlaw” Ellis, 77 So. 2d at 847, when it
was enacted in 1989. To the contrary, the statute is on its
face “affirmative of the common law,” id., as expressed in
DeSerio. Mdreover, the First District handed down its
decision in Bishop (applying the DeSerio rule) in 1997, sone
ei ght years after the addition of the statutory definition of
the “practice of psychology.” The Legislature has not acted
to overturn Bishop by any further anmendnments to the statute.
It therefore should not be interpreted to effect the
signi ficant expansion of the “practice of psychol ogy” found by

the Fourth District in Cruz.

*See also Martin v. Mchell, 188 So. 2d 684, 688 (Fla. 4th DCA
1966) (statutes are not construed as inpliedly changing the
common |aw unless it is clearly required to give full force to
statute’s express provisions); Anerican States Inc. Co. V.

Kell ey, 446 So. 2d 1085, 1086 (Fla. 4th DCA 1984) (where
statute did not expressly state that it was changing the

exi sting case |law, Legislature did not intend to abolish that
case | aw).
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For all these reasons, this Court should reverse the decision

of the panel in this case, and approve the bright-line rule

stated in DeSerio, GIWand Bishop as the uniform ]| aw

applicable to testinony by psychologists in Florida with
respect to the medi cal cause of organic brain damage. That is
consistent with the statutory schenes delineating the proper
rol es of medical doctors as opposed to psychol ogi sts, as well
as with the Court’s prior jurisprudence regarding the need for
reliability of expert evidence. Any other holding could al so
have enormous ram fications in crimnal as well as civil cases
and underm ne the bright-line Frye rule this Court has

assi duously maintained. ®

At a mninmum however, if this Court does not reaffirm

the bright-line test of DeSerio, it should make clear that

SAnong ot her things, permtting psychologists to testify on

t he medi cal cause of organic brain damage presents the danger
of confusion over the identity of the relevant scientific
conmuni ty agai nst which the expert’s nmethodology is to be
tested for general acceptance under Frye. Here, for exanple,
Dr. Crown, although a psychol ogi st, sought to testify how he
“rul ed out” other nedical causes of Jacob’s injury, thereby
engaging in “differential diagnosis,” which is “a process

wher eby nedi cal doctors experienced in diagnostic techniques
provi de testinony countering other possible causes” of the
patient’s injuries. U.S. Sugar Corp. v. Henson, 787 So. 2d 3,
19 (Fla. 1st DCA 2000), review granted, 797 So. 2d 590 (Fl a.
2001). As the First District observed in Henson, this

techni que has been found to have “w despread acceptance in the
nedi cal community . . . “ 1d. But here, Crown is not a

medi cal doctor and should not be allowed to give this type of
medi cal testinony.

36



there is no bright-line rule requiring that such testinony by
psychol ogi sts nust always be admtted. The Fourth District
appears to have made such a bright-line deternmnation in this
case at the sane tine it decried the DeSerio bright-line test.
In reversing, it stated that the neuropsychol ogist’s testinony
shoul d have been admtted bel ow. Yet, even under the district
court’s logic, the nost that can be said is that the tri al
court should nake the admi ssibility determ nation on a case-
by-case basis, instead of sinply relying upon the DeSerio
rul e.

In a new trial, the trial court should not be faced with
a bright-line ruling fromthe district court that the
neur opsychol ogi st’s opi nion nust be admtted. Even under the
district court’s new rule, the trial court nmust be given great
di scretion in whether to admt expert testinmony or not. See

e.q. &ld, Vann & White, P.A. v. DeBerry, 639 So. 2d 47, 56

(Fla. 4th DCA 1994) (affirmng trial court's order striking

expert witness and citing to Carpenter v. Alonso, 587 So. 2d

572 (Fla. 3d DCA 1991)) for proposition that court can limt
parties to one expert per side in nedical mal practice cases).
At the very least, this Court should nake that clear to avoid
any confusion that there is now a bright-line rule that the
testimony of psychol ogists on issues of causation of organic

brain injury nust be admtted.
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I11. THE VERDI CT FOR THE HOSPI TAL SHOULD
BE AFFI RMED UNDER THE TWO | SSUE RULE. ¢

On appeal to the Fourth District, defendants argued that,
even if the court were to hold that Dr. Crown’s proffered
causation testinmony should have been all owed, the judgnment for
t he defendants shoul d neverthel ess be affirnmed under the two
issue rule. The defense presented to the jury was predicated
on two separate and distinct grounds, (1) the absence of
negli gence, and (2) the absence of any causal connection
bet ween any all eged negligence and Jacob Tomian’s conditi on.
The portion of Dr. Crown’s testinony excluded by the trial
court was directed to the second of these two grounds--
causation. Based on the evidence, however, the jury could
have found for the defendants on the first issue, i.e., that
there was no negligence in the first instance, and therefore
never reached the issue of causation.

Since the verdict form enployed did not provide for

separate answers on these two discrete issues, plaintiffs

¢1t is well established that once this Court has accepted
jurisdiction based on an express and direct conflict between
district courts on one issue, this Court may al so address any
ot her issue appearing in the record. See Bankers Miltiple Line

Ins. Co. v. Farish, 464 So. 2d 530, 531 (Fla. 1985)(the act of
accepting review based on conflict vests the Court with power
to hear every issue in the case); Savoie v. State, 422 So. 2d
308, 310 (Fla. 1982)(sane); see also Ocean Trail Unit Omers
Ass’n, Inc. v. Mead, 650 So. 2d 4, 5 (Fla. 1994) (*“Having
accepted jurisdiction to answer the certified question, we my
review the entire record for error.”).
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coul d not denponstrate that the jury decided the case based on
the issue of causation, rather than on the |ack of negligence
by defendants in the first instance. Plaintiffs are therefore
unabl e to denonstrate that the exclusion of a portion of Dr.
Crown’ s causation testinony, even if erroneous, was
prejudicial. Under the two issue rule, plaintiffs could not
obtain reversal of the jury verdict.

The Fourth District, however, refused to apply the two
i ssue rul e under these circunstances. Despite recognizing the
exi stence of contrary authority in the Third as well as the
Fourth District, the court reasoned that this Court’s decision

in First Interstate Devel opnent Corp. v. Ablenedo, 511 So. 2d

536 (Fla. 1987), held that the two issue rule applies only in
actions brought on “two theories of liability.” Tomian, 782
So. 2d at 907. The court also stated that this Court’s nore

recent decision in Barth v. Khubani, 748 So. 2d 260 (Fla.

1999), held that the two issue rule “’does not apply where

there is only one cause of action.”” |d. (citing Barth, 748

So. 2d at 262 n.7).
The Fourth District further el aborated on its view of
Barth by stating that Barth “cit[ed] with approval” the Fourth

District’'s earlier decision in Lobue v. Travelers Ins. Co.,

388 So. 2d 1349 (Fla. 4th DCA 1980), and that the “specific

holding” in Barth was that the two issue rule could apply in a
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case involving two separate affirmative defenses, and the
error occurred only in regard to one of the affirmative
defenses. |1d. at 907 and n. 2.

As shown bel ow, however, the Fourth District’s hol ding on
the two issue rule represents a fundanental m sreading of this
Court’s controlling decision in Barth, and reaches a result in
this case that is flatly inconsistent with the express
| anguage, as well as the fundanmental logic, of the Barth
anal ysi s.

In Barth, the plaintiff sued on a breach-of-contract
t heory. The defendants offered three different theories of
defense: (1) failure of the plaintiff to prove the alleged
contract existed, (2) failure of a condition precedent and (3)
the statute of frauds. A general verdict formwas used, and
the jury returned a verdict for the defendant.

On appeal, the Third District held that the plaintiff was
precluded from asserting error with respect to the statute of
frauds, because it was unclear fromthe general verdict form
whet her the jury found the underlying contract to be
unenforceabl e because it was barred by the statute of frauds,
or because plaintiff had failed to perform conditions
precedent, or because no valid contract existed. Accordingly,

since error was clainmed as to only one of these three
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theories, the statute of frauds, the plaintiff was unable to
show prej udice.

This Court affirmed the Third District’s application of
the two issue rule. The Court explained that this rule is
“based on the principle that reversal is inproper where no
error is found as to one of the issues that can independently
support the jury' s verdict.” [Id. at 261. It limts
appellate review to issues that actually affect the case, and
litigants may avoid application of the rule “by sinply
requesting a special verdict that would illum nate the jury’s
deci si on maki ng process and the effect of any alleged error

oo lde

Most inportantly for purposes of this case, this Court
expl ained a crucial difference between the way the two issue
rule is applied in the case of (1) general verdicts for the
plaintiff, as opposed to (2) general verdicts for the defense.
VWhere a general verdict for the plaintiff is being reviewed,
the rule is applied by focusing on the theories of liability
asserted by the plaintiff. Hence, where nore than one theory
of liability is presented to the jury, an alleged error as to
only one of those nultiple theories cannot be the basis for
rever sal

In contrast, where the jury returns a general verdict for

t he defendant, the two issue rule is applied by focusing on
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t he defenses; where two or nore defense theories are
presented to the jury and it returns a verdict for the
defense, a claimed error as to one defense theory will not
result in reversal “since the verdict may stand based on

anot her theory.” 1d. at 261-62. As the Court explained, “The
focus on the winning party’s actions or defenses, as the case
may be, is logical given that the opposing party has the
burden of establishing prejudice on appeal.” [d. at 262.

In so holding, the Court approved the Third District’s
deci si on and di sapproved a nunber of cases that conflicted
with it to the extent they enployed, in the context of a
general defense verdict, a “msdirected focus” on the
exi stence of nultiple theories of liability asserted by the

plaintiff, as opposed to distinct theories of nonliability, as

required by Barth. 1d. at 262 & n.7. The cases that
conflicted in that regard included the Fourth District’s
deci sion in Lobue, relied on by the Fourth District in this
case in reversing the trial court. [d. These cases were not
di sapproved, however, “to the extent they hold or explain that
the [two issue] rule does not apply where there is only one
cause of action or one separate and distinct defense theory.”
Id. at 262 n.7.

Applying the two issue rule to the case before it, the

Barth Court stated that the defendants had asserted three

42



theories of nonliability, but error was alleged as to only one
of them and a general verdict form was used. Accordingly,
the Third District had properly applied the two issue rule to
precl ude review of the alleged error.

Al t hough the Fourth District’s decision below pays |lip service
to Barth, it msreads and msapplies it. In the first place,
the Fourth District incorrectly states that Barth “cite[d]
with approval this court’s decision in Lobue, in which this
court refused to apply the two-issue rule to a case invol ving
one theory of recovery, negligence.” 782 So. 2d at 907. As
shown above, this Court expressly disapproved Lobue in Barth

preci sely because of its focus on the existence of nmultiple

t heories of recovery as a predicate for application of the two
issue rule. See Barth, 748 So. 2d at 260 n.1 & 262 n.7.7
Second, the Fourth District quotes only a portion of this

Court’s holding in Barth. The Fourth District states that, in

"Barth quoted parenthetically Lobue's statenment that the rule
does not “’require a claimant to specifically denonstrate the
preci se el enment of the cause of action the jury found
lacking.”” 1d. at 262 n.7 (quoting Lobue, 388 So. 2d at 1351
n.3). This isolated reference, however, cannot nean that

deni al s of separate elenments of a plaintiff’s cause of action
cannot be distinct defenses under the two issue rule. \here,
as here, distinct defenses are asserted that (1) the injury
was not caused by defendants’ conduct, but by matters outside
their control, and (2) defendants’ conduct did not fall bel ow
the standard of care, either of which defenses could

i ndependently support the jury's verdict, the two issue rule
shoul d apply. To hold otherwi se would conflict with the
remai nder of the Court’s opinion, discussed in the text.
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Barth, “the Florida Suprenme Court reiterated that the two-
issue rule ‘does not apply where there is only one cause of
action.”” 1d. (quoting in part fromBarth, 748 So. 2d at 262
n.7). In fact, this Court’s full statenment in Barth was that
the two issue rule “does not apply where there is only one

cause of action or _one separate and distinct defense theory.”

Barth, 748 So. 2d at 262 n.7 (enphasis added).

The omtted portion underlined in the quotation from
Barth goes to the very heart of the Court’s opinion in Barth,
and the basis on which it disapproved of the Fourth District’s
earlier opinion in Lobue. The Fourth District’s om ssion of
this language referring to theories of defense as if it were
irrelevant, when in fact it is central to any case such as
this one, where a defense verdict is under review, as well as
the court’s conclusion that the two issue rule was not
appl i cabl e here because “there was only one theory of
liability, negligence,” 782 So. 2d at 907, flies in the face
of this Court’s holding in Barth.

For this same reason, the Fourth District’s reliance on

First Interstate, supra, as requiring that there be nore than

one theory of liability is clearly m splaced. First

Interstate involved an appeal of a verdict for the plaintiff,

not the defendant. And, as Barth |ater made cl ear, the focus
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in defense verdict cases must be on the existence of multiple
defense theories, rather than nmultiple theories of liability.

The Fourth District’s opinion also incorrectly states that
“the specific holding of Barth was that the two-issue rule
coul d apply where there was no special verdict in a case
invol ving two separate affirmative defenses, and the error
occurred only in regard to one of the affirmative defenses.”
762 So. 2d at 907 n.2. Neither the | anguage nor the | ogic of
Barth supports this notion that nore than one “affirmative”
defense is required in order for the two issue rule to apply
in the context of a defense verdict.

In fact, in unsuccessfully noving for rehearing on the
two i ssue rule, the Hospital addressed the rel evance of
affirmati ve defenses by arguing, based on case |aw from ot her
jurisdictions, that even a single affirmative defense, coupled
with a denial of one or nore elenents of plaintiff’ s clains,
shoul d support affirmance under the two issue rule. The
Hospital argued that its presentation of evidence of an
alternate theory of the timng and causati on of Jacob
Tomian’s injury constituted an affirmative defense. The
plaintiffs argued in response that this did not constitute a
true affirmative defense, but sinply a denial of one of the

el ements of plaintiffs’ claim
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But even if this Court were to accept plaintiffs’
argunment that the Hospital’s theory did not truly constitute
an “affirmative” defense, the result is the sane. Barth says
not hi ng about a requirenent of “two separate affirmative
def enses,” nor does it require the pleading and proof of even
one “affirmati ve” defense as a predicate for the application
of the two issue rule. To the contrary, Barth requires only
that there be nore than one distinct defense theory that coul d
i ndependent |y support the jury’ s verdict.

In fact, the Court characterized as three distinct
def ense theories, and thus three separate issues for purposes
of the two issue rule, the defenses of (1) failure to prove
the alleged contract existed, (2) failure to perform
conditions precedent and (3) the statute of frauds. The first
two of these issues-- the existence of a contract and
performance of conditions precedent--are not affirmative

def enses at all, but elenents of the plaintiff’s claim See,

e.g., Knowes v. CIT Corp., 346 So. 2d 1042, 1043 (Fla. 1st

DCA 1977) (plaintiff nmust prove existence of contract, breach

and damages); Cooke v. Ins. Co. of North America, 652 So. 2d

1154, 1156 (Fla. 2d DCA 1995) (plaintiff may plead performance
of conditions generally; defendant may only demand proof from
plaintiff if it has denied performance with particularity).

Thus, the Fourth District’s assertion that Barth's holding is
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limted to cases involving “affirmati ve defenses” is contrary
to the express | anguage of the opinion.

Such a characterization of Barth also contradicts the
very basis for the two issue rule in the first place. As the
Court stated in Barth, the foundation for the two issue rule
is the requirenment that the party conplaining of error on
appeal denonstrate that the error was harnful. Therefore,
“reversal is inproper where no error is found as to one of the
i ssues that can independently support the jury's verdict”.

Id. at 261.

Thus, when a general verdict is returned for the
plaintiff, and there is only one cause of action or theory of
liability asserted, if the defendant is able on appeal to
establish error as to even one of the critical elenments of
that theory, then the plaintiff cannot use the two issue rule
to preclude review. Such an error as to one el enent cannot be
harm ess to the defendant’s case, because the plaintiff nust
establish all the elenents of the cause of action in order to
prevail .

In the context of a plaintiff’s verdict, then, the plaintiff
who asserted a single theory of recovery may not use the two

i ssue rule sinply because that theory involves proof of

mul tiple el enents, sonme of which are without error. \here the
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court is reviewing a verdict for the defendant, however, the
rationale for the two issue rule dictates a different result.

Unli ke the plaintiff, the defense may prevail at trial by
establ i shing the non-existence of any one of the critical
el ements of the plaintiff’s theory of recovery, or by
prevailing on an affirmati ve defense. Accordingly, even apart
fromany affirmati ve defenses, where a defendant presents
evi dence and argunent at trial fromwhich the jury could
properly have concluded that the plaintiff failed to prove
nore than one discrete element of the plaintiff’s claim and a
general verdict is returned for the defense, the two issue
rul e precludes review as long as no error is found as to any
one of those discrete el enents.

The reason for this conclusion is plain: a defense
victory on any one of those elenents “can independently
support the jury' s verdict.” Barth, 748 So. 2d at 261.
Therefore, the rationale for the two issue rule applies with
full force, since the plaintiff cannot on appeal establish
that the error as to one elenent of its case was harnful.

In this case, the Hospital pleaded as an affirmative defense

that “any injury to the Plaintiffs . . . was caused by
mat er nal / paternal factors . . and other such factors over
whi ch this answering defendant had no control.” (1R 32, 1

11). At trial, evidence was presented by all defendants
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establishing that Jacob Tomian’s synptons resulted froma
condition known as PVL, or danage to the white matter of a
devel oping fetal brain, a condition which devel oped | ong

bef ore and i ndependently of the conpl ai ned-of conduct by the
def endant s.

Al t hough the plaintiffs argued to the Fourth District in
response to defendants’ notion for rehearing that this was not
a true affirmati ve defense, it is clear fromthe express
| anguage and rationale of Barth that this makes no difference.
For purposes of the two issue rule, the question is not
whet her a defense is “affirmative” or a “mere denial.” The
question is whether an issue was presented to the jury free
fromerror which could “independently support the jury’s
verdict” for the defense.

In this case, the answer to that question is undeniably
yes. Notw thstandi ng Judge Farmer’s cryptic concurring
statement that “we can tell fromthe defense verdict that the
error [in excluding portions of Dr. Crown’s proffered
testimony] was prejudicial,” 782 So. 2d at 908, that is sinply
not true. In fact, exactly the opposite is true.

Negl i gence and causation are two separate issues, both of
whi ch are necessary to recovery, and either of which may
t herefore support a defense verdict if decided adversely to

plaintiff. The jury in this case may well have found based on
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t he evidence defendants presented that, even apart fromthe
guestion of causation, the defendants’ conduct in connection
with Jacob’s delivery did not fall bel ow the applicable
standard of care. Because the jury could have decided the
case on that basis alone, this is a classic case for
application of the two issue rule. Affirmance of the jury’'s

verdi ct was accordingly required.
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CONCLUSI ON

For all the foregoing reasons, the judgnent of the Fourth
District should be quashed. At the very least, this Court
should clarify that there is no bright-line rule requiring

t hat such testinony by psychol ogi sts nust al ways be adm tted.
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