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PRELI M NARY STATEMENT

Thi s proceedi ng i nvolves the appeal of an Order denyi ng
Paul Anthony Brown’s Second Amended Motion for Postconviction
Relief after an evidentiary hearing. The follow ng synbols
will be used to designate references to the record in this
appeal :

R: Record on Direct Appeal.

| R Index to Record on Appeal

R-PC. Record on Appeal from denial of Second Amended
Moti on For Postconviction Relief.

EX #3, SCO01-1275: Exhibit from postconviction hearing
which is identified as Copy Taped Interview of Scott MGuire
(22 pages Typed).

EX #4, SCO01-1275: Exhibit from postconviction hearing
which is identified as Copy of certified copy of Judgnent and
Sentence 12-10-86 —Scott Keenum

EX #5, SCO01-1275: Exhibit from postconviction hearing
which is identified as Copy of three page i nmate popul ati on
information —Scott M Cuire 10-22-00.

CR #: court reporter page nunber for deposition of Scott
McCGuire, October 9, 1996, 49 pages, case no. 92-34756- CFAES,
contained in R-PC, V V.

M PC: Second Anended Modtion For Postconviction Relief



REQUEST FOR ORAL ARGUMENT

Appel  ant requests oral argument on these issues.

STATEMENT OF THE CASE AND OF THE FACTS

An Indictment for First Degree Miurder was returned
agai nst Appell ant and Scott Jason McGuire on April 6, 1993, by
the Fall term Grand Jury for Volusia County, Florida (I R, 4).
On August 5, 1996, Peyton Quarles was appointed to represent
Appellant(l R, 9). Trial counsel filed a Mdtion to Suppress
statenments of Appellant on COctober 4, 1996 (I R, 40-41). An
I nf ormati on charging Appellant with Arnmed Robbery with a
Deadl y Weapon and Armed Burglary of a Dwelling was filed by
the state on October 8, 1996 for other crinmes arising out of
t he nmurder or Roger Hensley(l R, 49). A hearing on the Mtion
to Suppress Appellant’s statenments was held on October 10,
1996 (R, V. Il, 31-97). The court deni ed Appellant’s Mtion
to Suppress finding that the confession was voluntary(R, V.
1, 97). Guilt phase of the jury trial occurred on Cctober 15
t hrough October 18, 1996 (R, 465-1317). The jury returned a
verdict of guilty of First Degree Preneditated Murder and
First Degree Felony Miurder agai nst Appellant on October 18,
1996 (I R, 77). The penalty phase of the jury trial occurred
on October 23, 1996 (R, 1318-1457). Sentencing hearing

occurred on Novenmber 7, 1996 (R, 1508-1520). The sentencing



recomendati on was by a vote of 12-0 to recommend the death
penalty (I R, 83). Appellant was sentenced to death by the
Honorabl e R. M chael Hutcheson on Novenber 7, 1996 (I R, 113-
116). Appellant filed a Notice of Appeal on Decenber 9, 1996
(1 R 132).

Appel l ant’s conviction and sentence of death was affirmed

on appeal by the Florida Suprene Court. See Brown v. State,

721 So.2d 274 (Fla. 1998). Petition for Wit of Certiorari to
the United States Supreme Court was denied. See Brown v.
Fl orida, 119 S.CT. 1582 (1999).

Appellant filed a Mdtion for Postconviction Relief on
November 3, 2000 (R-PC, V. 1V, 457-481). A Mdtion for Leave
to Anend was filed November 7, 2000 (R-PC, V. 1V, 482-489).
An Order denying Appellant’s Mtion for Leave to Amend was
ent ered Novenmber 29, 2000 (R-PC, V. IV, 490). Appellant’s
Motion to Continue the evidentiary hearing and Order granting
sane was filed February 8, 2001 (R-PC, V. 1V, 491-493). An
Amended Motion for Postconviction Relief was filed February
12, 2001 (R-PC, V. 1V, 494-581). Appellant’s Second Anended
Motion for Postconviction Relief was filed April 26, 2001 (R-
PC, V. V, 582-702). The evidentiary hearing was held on Apri
26 and 27, 2001 (R-PC, V. I-111, 1-420). The court orally
denied relief on April 30, 2001 (R-PC, V. |11, 421-455). The

court entered a witten Order denying Appellant’s Second



Amended Motion for Postconviction Relief on May 2, 2001 (R-PC,
V. V, 726) Appellant tinely filed his Notice of Appeal of the
order denying relief of the Second Anmended Motion for

Post conviction Relief on May 29, 2001 (R-PC, V. V, 728).

Edwi n Lester Davis, the trial prosecutor in the case was
call ed as Appellant’s first witness (R-PC, V. I, 28). He
assunmes he provided, to trial counsel, a copy of the taped
st atement between Scott McGuire and FDLE Agent M Il er which
was conducted on February 15, 1993, at the Volusia County jail
(Id. 30). He listed the two (2) tapes of the McCGuire/MI I er
interview on a supplenmental discovery (Id. 32). He was not
surprised at how fast the trial was progressing (l1d. 35).

This trial didn’t stand out as being necessarily nore
difficult or easier than any other trial (ld. 35).

On cross exam nation Davis, said the strength of the case
was t hat Appellant confessed to committing the crinme and there
was quite a bit of corroborating physical evidence (1d. 40-
41). \When Appellant was arrested he was in possession of the
decedent’s truck. Appellant gave a statenent to the FB
i ndicating he had just killed this man expl aining exactly how
it happened (1d. 41). Appellant’s confession was obtained
prior to the co-defendant McGuire’'s arrest and statenment (1d.
41). Appellant gave detailed facts exactly how the nurder was

accomplished (ld. 42-43). Appellant’s statenment at trial was



that he went to the victinis apartnment and fell asleep and
didn’t know what happened until (the co-defendant) MGuire
awakened himw th the knife with blood all over him (ld. 43).
Appellant testified that the statenments that were attri buted
to himby the FBI were never made by him (1d. 43). Appellant
i ndi cated he stabbed the victima nunber of tinmes; he left
with Scott McGuire; took the victims truck; left an ID at a
gas station on the way to Tennessee; all that information was
corroborated by evidence introduced at trial (ld. 43).
Appel l ant gave a confession to the police and then his story
that he told the jury was totally unbelievable (1d. 44-45).
He woul d not disagree with the record if it indicated that
depositions were only taken a week to ten (10) days before
trial (1d. 46). It is true that if Appellant was present and
observed Scott MGuire stabbing the victimhe would have
knowl edge of the specific facts of the case (1d. 48). In
Appel | ant’ s confession he said he stabbed the victimbut the
other guy slit his throat (l1d. 49). Davis said that when
Def endant got to trial Appellant said he wasn’t involved in
the murder at all and it was all Scott MGuire s fault (Id.
49) .

Just before Scott Jason McGuire was called to testify,
the state brought up the issue of counsel being appointed for

Scott McGuire prior to his testinmony at the hearing (R-PC, V.



|, 50-55). State said that McGuire was entitled to be
informed of his right not to testify an that it may
incrimnate him (ld. 51). Counsel for Appellant asked if the
court was going to advise McGuire of the consequences if he
didn't testify and the state said there weren’t any (ld. 52).
State said that if McGuire were to get on the stand and say
sonething different then he testified to at trial under oath
he could very well find hinmself facing the death penalty (Id.
52-53). The state said that it was not giving McCGuire
immunity (1d. 55). Counsel for Appellant said it would be
asking the court to find McGuire in contenpt if he refused to
answer anything (l1d. 65). The state said you can’'t do that
(1d. 65).

The court announced “for the record, M. MGuire has
t aken the stand, and he’'s been referred to as the co-defendant
in this case” (l1d. 66). The state said that they wanted it
under st ood that they had not subpoenaed McGuire and that they
were not inmunizing himin any way, that anything he says can
be used against him (ld. 67). Wen asked to state his nanme
the witness said that he’'d been instructed to take the Fifth
(Id. 67). When asked if his name was Scott Jason McGuire he
said he'd like to take the Fifth Amendnent (1d. 67). The
wi tness was asked, “M. MGuire, did you enter a plea in case

nunber 93-3720, State of Florida v. Scott Jason MGuire, on



August 6, 1993.” The witness replied he believed he did (1d.
68). When asked if he had a felony conviction fromthe State
of OChio in 1989, McGuire plead the Fifth (Id. 71). Wen asked
if it was true that he was convicted of Aggravated Battery
(Burglary) in Cuyahoga County in 1986, the witness plead the
Fifth (Id. 71). \Wen asked if it was true that he escaped
from Mansfield Correctional Institution on February 15, 1989,
the witness plead the Fifth (1d. 71). The witness plead the
Fifth when he was asked if on the date of the nmurder he was an
escaped convict fromthe State of Chio (1d. 71). When asked
if he’d ever gone by the name of Scott Kenan (Keenum), he
plead the Fifth (Id. 71). Wen asked if he'd ever used the
name of Dani el Scott Davison in Daytona Beach the w tness
replied yes (1d. 71). He believed he used the name of Scott
Steven M chaels in Daytona Beach also (Id. 72). The wtness
took the Fifth Amendnent and refused to answer a question
about the total nunber of felony convictions that he has (Id.
74). He admtted to living at 507 Earl Street in Daytona
Beach (l1d. 74). He also adnmitted to having a Florida
identification card with that address on it (ld. 74-75). He
believes he did give that ID card to Appellant (l1d. 75). He
recalled giving a tape recorded statenment to FDLE Agent M|l er
on February 15, 1993, at the Volusia County jail (ld. 75). An

audi ot ape was published before the court and the witness. He



said the second voice on the tape sounded like him(ld. 75-
76) .

McCGuire said he believed he recognized his voice on the tape
that was played in court (ld. 76). He identified the other
voi ce as Detective Ml ler, Osterkanp or one of them (1d. 76).
McGuire identified his voice on tape two also (ld. 81-82). The
tapes were offered into evidence as defense exhibit one (1)
and two (2) (ld. 82). MGuire denied stabbing Roger Hensley
to death and fram ng Appellant (ld. 84). The state had no
questions for McCGuire (1d. 84).

Peyton Quarl es was the next witness called on Appellant’s
behalf. He was trial counsel for Appellant in this case (R-
PC, V.I, 88). Quarles recalled taking the deposition of Scott
McGuire (1d. 92). He took the deposition of Scott MCuire
shortly before trial; very near the trial date (ld. 92).

Bet ween August 6, 1996, when he was appointed and the trial
date in early October 1996, to prepare for trial in the case,
he took sone depositions. He reviewed an autopsy report,
reviewed police reports. He net with Appellant on numerous
occasions (ld. 93). He did not recall reviewing the tapes of
an interview between McCGuire and M Il er which occurred on
February 15, 1993, at the Volusia County jail (l1d. 93-94). He
didn’t know if the state provided himwith the tapes of the

McGuire interview (1d. 94). He identified Scott MCGuire as



t he co-defendant who testified at Appellant’s trial (1d. 96).
On the date of trial Quarles did not have any information that
McGuire had been convicted of a felony Burglary in Chio (1d.
97). At trial, he did not have any information that Scott
McGuire was an escaped convict fromthe State of GChio (Id.
97). He said this informati on woul d have perhaps mnimally
assisted himat trial (1d. 98). He thought that prior to
trial he did review the plea proceedi ngs before Judge

Hut cheson in State v. Scott MGuire, case nunmber 93-3720,

whi ch were held on August 6, 1993 (1d. 98). He did not know
what the tapes were that were referenced on state discovery

pl eading (1d. 98-99). He thought he received a copy of

def ense exhibit for identification six (6) fromthe state
which listed aliases for Scott McGuire (l1d. 100). Quarles
recalled a witness testifying at trial about finding a
driver’s license an phone card of victimnear Earl Street and
O eander in Daytona Beach (1d. 104). He said it would

per haps have been relevant to cross exam ne McGuire about the
fact that his ID card |isted an address at 507 Earl Street and
the fact that the witness found the victims driver’s |icense
and phone card on the corner of Earl and O eander (1d. 105).
He admitted it m ght have been proper to cross examne MCGuire
about his statenent that he discarded or |ost his clothes he

was wearing at the time Hensley was nurdered (ld. 105). He



did not attached much significance to that inconsistency
(McCGuire' s statements the man was half on bed, half on floor
versus. the gentleman was on floor) but he m ght have cross
examned on it (ld. 107). Perhaps it would have been

sonet hing that would be relevant to cross exanine McGQuire
about his prior inconsistent statenment, “what we should do”
versus “how would you like to do it” (ld. 110-111). The
contradi ction about selling the crack versus giving away the
crack did seemlike sonmething that would be relevant (1d. 111-
112). Quarles did not think the gun allegedly belonging to
Appel | ant was introduced at trial (l1d. 113). He did not
remenber making the statenment in opening that M Guire and
Brown don’t go play golf together. They don’t do things |ike
that. They do things |like consune a | ot of alcohol. They do
crack cocaine. They hang out on the Boardwal k area. [It’s not
a good life and it’s not sonething that any of us would do —
that’s the way it was (l1d. 116). But then, Quarles said he
made this statenment to the jury because it was true and he was
trying to be honest with the jury as far as getting themin a
posture or mnd set to know what they were dealing with and
get it out in the open so that — it would benefit M. Brown
(Id. 117). This was said to created credibility with the
jury, in sone fashion nake them believe that Brown had not

commtted the nurder (1d. 117). 1In regard to not objecting to



personal opinion of the prosecutor, he said he didn’t think it
was of any significance as far as the affect it would have on
the jury in the verdict and that he wasn’t sure that the | aw
in Florida was very well devel oped as far as attorneys giving
their opinion in opening and closing statenents (ld. 119). He
did not knowif it was alright to give personal opinions at
the time of Appellant’s trial (ld. 120). It did not nmatter
for himto argue that blood found on Appellant’s shoes matched
Hensl ey’s when the lab witness testified that the bl ood found
on Appellant’s shoes was only consistent with Hensley' s (Id.
131). \When asked if he thought that it mattered that there
was trial testinony that the unmatched shoe prints at the
scene far outnumbered those positively identified with
Appel |l ant witness replied that, “you never know with juries.”
There coul d have been sonebody on there who thought that was
very significant. It didn't occur to me at the tinme, or it
still seenms rather insignificant (l1d. 131-132). \When asked if
the defense in the case was McGuire commtted the nurder and
that there were far nore unidentified footprints at the scene
woul dn’t that have been hel pful Appellant’s case to argue that
to the jury, Quarles replied it m ght have been (ld. 132-133).
He did not recall arguing to the jury that there’s blood all
over the place so sure he’s going to get some bl ood on his

shoes. But he believed it was in Appellant’s best interest to



make that argunment to the jury (l1d. 133). His statenment to
the jury that these aren’t people you' re going to have over to
your house on Sunday afternoon, these are not wonderful people
by any neans was an attenpt, unsuccessfully to get the jury to
bel i eve that Appellant had his problenms and he’s not a stellar
citizen and that trial counsel was being up front with the
jury about what kind of person Appellant is so certainly, he’'s
not going to m slead them about Appellant not being a nurderer
(ld. 133-134). He did not know if Appellant agreed to him
arguing to the jury that these aren’t people you' re going to
have over to your house on Sunday afternoon for a Labor Day
picnic, they' re not wonderful people by any neans (ld. 134-
135). He did not renmenber if he asked a question at the trial
that led to the testinony of the standoff (l1d. 146-148). \Wen
asked why he asked Agent Childs whet her Appellant was given

al cohol by the agency Quarles replied that it seenmed to him

t hat Appel |l ant was unsuccessful in a pretrial Mdtion to
Suppress this statenent and perhaps grasping at straws, he was
trying to indicate that Appellant was under the influence of

al cohol or was bribed in sonme matter in order to obtain the
statenment (1d. 149). When asked whether or not it was true
that trial testinony indicated that the statenent of Appell ant
was given the day after he was taken into custody by the FBI

so even if he was given a shot of whiskey, that would not have



had any effect on Appellant’s nmental faculties twenty-four
(24) hours later, he replied “it seenmed that it would be a
stretch” (l1d. 149-150). Since he noved for a mi strial that
woul d i ndicate that he thought the standoff testinony was
damaging (R-PC, V. IIl, 154). If he thought any hearsay
statenents of the victimwere damaging to the case he woul d
have objected (1d. 155). He did not agree that the victims
statenment that Appellant could sleep with himwas not agai nst
the interest of Appellant if it was in the context or

i mmedi ately follow ng the statenments by Hensl ey about being
honosexual and what the sl eeping arrangenents were (ld. 155-
156). \When asked if he thought that Hensley’'s statenent in
reference to him being robbed and putting noney down and t hen
Appel lant or McGuire robbing himlater, whether or not that
was detrinental to allow McGuire to nmake that statenent,
Quarles replied not necessarily (1d. 156-157). He did not
recall whether or not the state, from beginning to end, with
all its witnesses used | eading questions on direct exam nation
(Id. 161). Quarles did not recall saying to the judge “I’ve
been rather lenient so far. We object to the continuing

| eadi ng nature of M. Davis’ questions” and the court
sustaining the objection (ld. 161-162). He admtted that two
guestions the state asked Gogarty did sound |like |eading

guestions. He did not object because he did not think it was



of any consequence. He stated that they’'d just rephrase the
question and get the same information before the jury. It
woul d 1 ook |ike he was hiding sonething (1d. 164).

Quarles did not object to | eading questions with w tness
Van Hof because he did not think it was danmagi ng to Appell ant
(Id. 170). He admtted that the questions sounded |ike the
state was suggesting the answers to the wi tnesses on direct
exam nation (1d. 170). Wen asked why he would allow that to
continue throughout the trial he stated that if he felt that
they could get it in by doing it in a nore detailed, drawn out
way, he saw no reason in not letting themdo it by asking
| eadi ng questions (1d. 170). Wen asked why in a case where
he woul d say the evidence was overwhel ni ng agai nst Appell ant,
why didn't he subject the state’'s case to adversarial testing
and let themdo it the “hard” way rather than letting them do
it the easy way, Quarles said that the nore tinmes in which you
obj ect, and then the evidence that the prosecutor is trying
get before the jury eventually gets before the jury — a
pattern along those lines is detrinental to any defendant in a
crimnal case (ld. 170). He admtted he does not always allow
the state to use | eading questions fromthe beginning to the
end of a trial (1d. 171). Asked why he allowed the state to
use | eadi ng questions so much in this case he replied because

he determned, in this case and those questions, it would be



detrinmental to M. Brown to object, have the jury sit there
and say, well there’ s sone nore damagi ng or incrimnating

evi dence that Quarles does not want us to hear about M.

Brown, sit back down, have a ruling by the court and then have
the court allow the procedure so that the evidence then gets
in front of the jury (1d. 171). Asked if he thought if he had
obj ected two, three or four tines that this would have gotten
the state’s attention in the case he replied yes (1d. 171).

He said that every question that he thought was a | eadi ng one
whi ch he did not object to, he thought that the state would
get the evidence in (ld. 173). \When asked what was so
damagi ng about the question “lI assune all three of you got out
of the pickup truck and wal ked into the roomthere that this
gentl eman had there” Quarles replied that he couldn’t see

anyt hing that was nore damagi ng. He stated nmaybe just at the
time, it just felt like the thing to do. | just felt like
getting up an objecting at that tinme. | think it’s an

i nnocuous question and | see no damage that woul d have been
done if | had not objected (1d. 174). He did not object to the
Schl aupitz statenent that the victimwas in slightly worse
condition then he had ever seen him because he didn't know
what the basis of the objection would be (1d. 179-180). Then,
Quarl es agreed that the statenment was prejudicial but he saw

no point in analyzing it as he sat in court. To object would



have drawn the jury’ s attention to the prejudicial nature of
the testinony (Id. 179-180). He did not renmenber arguing to
the jury in closing of the penalty phase that they could

consi der that Appellant didn’t grow up in Ozzie and Harriet’'s
house; it’s clear that he didn’t have a good upbringi ng and
it’s clear that he was influenced by others and that he
“turned bad” (ld. 181). He said he made that statenent
because he thought it was a popular nmethod or tactic, in
penalty phase proceedi ngs, to show how ni serable the person
has beconme due to other circunstances, such as his nother
being in jail or prison for nurder so that the jury will think
that it wasn't his fault (ld. 182). He agreed that he saw a
di fference between saying that societal influence has deprived
a person conpared to a person “turned bad.” He stated he |ike
that |language a little bit better than the termbad (1d. 182).
He did not think that Appellant consented to the statenent
that he had “turned bad” (ld. 182). He didn't object to the
state asking McGuire whether he was telling the jury the truth
because he just didn't think it was that inmportant. He
admtted that for a witness to tell the jury that they were
telling the truth did invade the province of the jury in a

t heoretical sense (ld. 184). He didn't think it was inproper
for McGuire to tell the jury he was telling themthe truth

(ld. 185-186). Quarles said he felt that he provided



conpetent representation to Appellant at trial (l1d. 186).

On cross exam nation Quarles stated that he has been a
practicing crimnal defense attorney for twenty-six years (Id.
189). From 1981-1983 he handl ed First Degree Murder capital
cases and other cases with Howard Pearl at the public
defender’s office (l1d. 189). Quarles evaluation of the case
was the state had a co-defendant’s testinmony, they had a
confession. As far as physical evidence they had Appellant’s
footprints at the scene of the homcide with the distinctive
tennis shoe pattern and Appellant was wearing those shoes when
arrested. He thought it was fairly straight forward (1d. 194-
195). The victim s truck was also recovered in Appellant’s
possessi on. The truck had been stolen fromthe scene of the
crime (1d. 195).

There was a notion and a hearing on his attenmpt to
suppress the confessions of Appellant (1d. 195). He had sone
success in limting testinony that Appellant had been invol ved
in bank robbery attenpts in Tennessee (1d. 195-196). He
tal ked to the witnesses he thought were inportant, Scott
McGuire, medical exam ner and the investigating officers (I1d.
196). In reviewing the deposition of Scott MGuire it was
clear that he had received Scott McGuire's taped statenent to
MIller (1d. 198). In the deposition he asked McGuire about

talking to Agent MIller on 2/15/93 (l1d. 198). MGuire mde it



clear in deposition that Appellant was dead set on killing the
man to make sure that he couldn’t identify himfor stealing
the truck (l1d. 198). He wasn’t sure but he believed the
strongest evidence agai nst Appellant was either his statenent
or McCGuire s testinony (1d. 200-201). Appellant tried to |ay
a major portion of the culpability on McGuire by saying
McGuire slit his throat (l1d. 201-202). He believes that
Appellant testified to sonmething substantially different at
trial (1d. 202). He believed at trial Appellant testified he
got to Hensley's condo and drank sone beer an snoked sone
marijuana. Then Appellant went to sleep on the couch in the
l'ivingroom area. Then he was awakened by McCGuire who had
kKilled Hensley (1d. 202). 1In regards to the confession, at
trial Appellant said he didn't say it or he didn't renenber
saying it (l1d. 202-203). 1In retrospect he believes that the
trial testinmony of Appellant is what caused the jury to
recommend the death penalty (Id. 203). |In trying a case |ike
this where the evidence doesn’t | ook good for the client and
counsel is looking toward the penalty phase there is a school
of thought that says you don’'t want to alienate the jury, that
you want to maintain credibility with them (ld. 204-205). You
try to suppress the confession (ld. 206). He thinks it would
have underm ned his credibility with the jury if he had

obj ected to the prosecutor’s use of the words “I think” after



he had done so a nunber of tines in his opening and cl osing
(Id. 208). He didn’t think that Appellant suffered any
detri ment because of the prosecutor saying “lI think” (1d.
208). Hi s phil osophy regardi ng objections during closing
argument is that unless it reaches a | evel where he believes
that it is certainly clearly detrimental to his client’s case,
even though it may be sonewhat incorrect or inproper, he
doesn’t object (l1d. 209). He was not asleep when cl osing
arguments were made (ld. 209). He is aware of the negotiated
pl ea that McGuire had nmade with the state because he had been
provided the transcript (ld. 210). Even if the jury had not
believe McGuire in his entirety, he believes the jury was
still going to convict Appellant of First Degree Murder. This
was a penalty phase oriented trial because of the evidence
agai nst Appellant (ld. 213). The characterization that
Appel l ant wasn’t the nicest person in the world was made to be
honest an up front with the jury so that they would give hima
break in the penalty phase. He knew Appellant had made the
decision to testify and the jury would find out about his
prior felony convictions (ld. 214-215). He normally doesn’t
di scuss every tactical decision he nakes at trial with the
client (Id. 218-219).

On redirect exam nation Quarles renenmbered receiving the

transcript of the interview of McGuire and Agent MIler on



2/ 15/ 93 at the Volusia County branch jail (l1d. 222-223). He
was aware that the taped statement of McGuire did not occur
until two and a half to three hours had passed (ld. 223). At
trial he was aware of the McGuire statenment that Appellant
never did anything with the gun except keep it hid (l1d. 224).
At the tine of trial he was aware that McGuire had made a
prior statenment that Hensley said he was bi-sexual and not
homosexual (1d. 225). To inpeach the credibility of McGuire at
trial he thinks he tried to enphasize the fact that McGuire
got this wonderful deal for testifying against Brown and that
it was in his best interest to |lie about what happened because
he was receiving a benefit (Id. 236-237). Wen asked if he
argued to the jury that it didn’t nmake sense that McGuire did
not hing but drive a truck and got a forty year sentence,
Quarles said “you know, it’s sounds like it would be a good
argunment, because | can see where | could go with it but I
don’t recall” (ld. 237-238). He would argue sonething like
this guy clains all he did was be there when this happened an
yet he went ahead an took a plea to a Second Degree Miurder for
forty years. The only way that he would nake a deal |ike that
is he nmust have really done the nmurder | adies an gentl enen.

He did not recall if he made this argument at trial (ld. 238).
He agreed that approxinmately four years had el apsed between

the time of the crinme and the trial (1d. 246-247).



Paul Anthony Brown testified that he did not consent to
trial counsel’s statenment in opening that Appellant and
McCGuire didn't play golf; they did things |ike consunme a | ot
of al cohol and crack cocai ne; they hung out on the Boardwal k
area, it wasn’'t a good life but that’s the way it was (Id.
256) . Appell ant never hung out on the Boardwal k and he cane
to Daytona Beach in October 1992 on vacation (1d. 256-257).

He did not consent to trial counsel telling the jury in the
penalty phase that they could consider that Appellant didn't
grow up in Ozzie and Harriet’s house; that it’'s clear that he
did not have a good upbringing and it’s clear that he was

i nfluenced by other and the he “turned bad” (1d. 258-259). He
said that the person that canme to the hearing to testify in
the orange junpsuit was Scott McGuire (l1d. 259). 1In 1992,
Appel | ant did not know that McGuire had a felony conviction in
Ohio for Burglary (l1d. 260). Appellant did not consent to
trial counsel telling the jury that he and McCGuire are
convicted felons that these weren't people that you were going
to have over to your house on Sunday afternoon for a Labor Day
pi cnic; that these were not wonderful people by any nmeans (1d.
264). He did not tell trial counsel to ask FBI Agent Childs
whet her or not on the day that Appellant was arrested he was
gi ven al cohol by the agency (1d. 264). Appellant did recall

when trial counsel objected to the state using |eading



guestions with the witnesses (Id. 266). He said the state was
basically telling McGuire what to say (ld. 266-267). \When he
heard what he believed was the state telling McGQuire what to
say, he started conplaining to Quarles. The state was
basically doing that with every witness that was testifying
(lId. 266-267). Finally, he decided he would make one

obj ection during the whole trial (l1d. 267). He told Quarles
that the state was telling the witnesses what to say even
before they said it. It was obvious to Appellant that the

wi tnesses didn't really know what they were talking about
anyway (ld. 268). Quarles only objected to the state’s use of
| eadi ng questions on direct exam nation of one wtness (Id.
268). He did not like the way that Quarles was representing
him He felt that he could have done a | ot better job by
himself. He didn't think that Quarles really put a |lot of
effort into representing himin the trial. He didn't think
that Quarles really did nmuch of anything (Id. 269). |Instead
the state pretty nuch had the floor all the time to basically
run the courtroomthe way that he saw fit. His |lawer wasn't
going to do very nmuch on his behalf. Especially on nmaking any
obj ections to anything that was said or anything |like that
(Id. 270). In his opinion he felt that Quarles was letting
the state just get their way (1d. 270).

On cross exam nation Appellant testified that he did not



expect it was his responsibility to be telling his | awer at
trial what objections to nake and what objections not to nmake
(Id. 275). He said that he believed that he would have argued
a | ot nore point, nmade nore objections and he could have done
a better job himself (1d. 277). Quarles framed him (ld. 279).
In his opinion, he would say that the trial on his behalf was
one sided. The state presented its case and Appell ant was
sitting over there at the table with his hands tied behind his
back (1d. 279).

After all the testinony was taken, counsel for Appell ant
said he was surprised that Scott MGuire had invoked his Fifth
Amendment right and asked for additional tinme to obtained
certified copies of his Judgnment and Sentence fromthe State
of Chio (l1d. 295). Counsel for Appellant said that he called
the clerk’s office in Cuyahoga County and they told his
secretary that they could not find a certified conviction
usi ng Scott Kenan (Keenum) (1d. 295). Counsel for Appellant
said that Appellant was not able to obtain a full and fair
hearing on that matter because McGuire invoked his Fifth
Amendnent right to remain silent (l1d. 295). The state
obj ected to any additional tine (1d. 295-296). Counsel for
Appel l ant said that McGuire talked freely to hi mabout the
Chi o conviction over the phone (1d. 296). Counsel for

Appell ant said McCGuire tried to mnimze it, saying that



nobody got hurt or anything, he wal ked into sonebody’s house
(Id. 296). Counsel for Appellant asked for a delay to obtain
a certified copy. The court denied additional time in regard

to this matter (1d. 298).



SUWARY OF ARGUMENT

. Trial counsel’s overall performance at trial resulted
in a per se denial of effective assistance of counsel. Trial
counsel entirely failed to subject the prosecution’s case to
meani ngf ul adversarial testing. The breakdown in the
adversarial process which justifies a presunption of
i neffective assistance of counsel is: (1) Trial counsel did
not use cross exam nation to inpeach the credibility of Scott
Jason McGuire, one of the state’'s star witnesses (2) Trial
counsel did not object to inproper coments and opi ni on or
belief comments of the state in closing argunent (3)Tri al
counsel opened the door, during the testinony of agent Robert
Childs, to highly prejudicial testinmony of an armed standoff
whi ch was not relevant to this case (4)Appellant was deni ed
ef fective assistance of counsel when trial counsel made an
argunment in the penalty phase in which he conceded Appell ant
had “turned bad” (5)Trial counsel did not object to
i nadm ssabl e hearsay testinony of Scott Jason MGCuire
concerning victims statenents (6)Trial counsel did not object
to the state's use of |eading questions on direct exam nation
of its witnesses fromthe beginning to the end of trial
(7)Trial counsel did not object when the state elicited
testinmony from Scott Jason McGuire that he was telling the

truth (8) Trial counsel nade a statenment in opening which was



hi ghly prejudicial to appellant (9) In closing argunent,
trial counsel did not make argunents that would have supported
t he defense theory of the case and that woul d have i npeached
the credibility of one of the State’'s star wi tnesses; trial
counsel nmade a statenent of concession not supported by the
evidence and trial counsel made a statenment prejudicial to the
interests of Appellant (10)Trial counsel made a concession in
rebuttal argunment not supported by the evidence (11)Tri al
counsel did not object to irrelevant and prejudicial testinony
concerning the condition of the victim (12)Trial counsel did
not object to inproper comrents and argunent of the state in
openi ng statenent (13)Trial counsel failed to take the
deposition of Robert Childs before trial (14)Appellant was
deni ed effective assistance of counsel because trial counsel
did not question nunerous state wi tnesses about Appellant not
confessing the nmurder to them

1. Newly discovered evidence entitles Appellant to a
new trial. That newy discovered evidence is that Scott Jason
McGuire has a prior Burglary conviction and escaped fromthe
State of Chio. At the tinme of trial he did not admt to this
violent felony conviction. MGuire only admtted to two
fel ony convictions for drug offenses. The state made a point
of showing the jury that McGuire s prior felony convictions

were only for drug offenses. These facts were unknown to the



trial court, to Appellant, and trial counsel at the tinme of
trial. Neither Appellant nor trial counsel could have known
about these facts by the use of due diligence. These facts
were only discovered when an internet search of the Florida
Depart nent of Law Enforcenment website indicated that Scott
Jason McGuire had a hold on himfromthe State of Chio for
escape. The newy discovered evidence goes to the credibility
of Scott Jason McGuire as one of the state’'s star w tnesses.
Further, this evidence would have provided a notive for
McCGuire destroying all evidence of his presence at the crine
scene. Also, it would have provided the notive for McQuire to
frame the Defendant. MGuire did not want to the jury to know
that he had a Burglary conviction in OChio and was an escaped
convict at the time of Hensley’'s nmurder. This evidence is of
such a nature that it would probably produce an acquittal on
retrial

I11. Appellant was denied effective assistance of
counsel by trial counsel’s cunul ative errors. The
determ nation of ineffectiveness is a two prong analysis (1)
whet her trial counsel’s performance was deficient (2) whether
t he deficient performance prejudiced the outconme. Both the
performance and prejudice prongs are m xed questions of |aw
and fact, with deference to be given only to the |lower court’s

factual findings.






ARGUNMENT |

THE TRI AL COURT ERRED | N DENYI NG APPELLANT’ S
CLAI M OF PER SE DENI AL OF EFFECTI VE ASSI STANCE
OF COUNSEL, I N VI OLATI ON OF SI XTH AMENDMENT,
U. S. CONSTI TUTI ON.

Appel |l ant’s Second Anended Motion for Postconviction
relief alleged, in part, per se denial of effective assistance
of counsel (R-PC, V V, 681) Counsel’s overall performance at
trial is the focus of this issue. Appellant alleged that
trial counsel entirely failed to subject the prosecution’s
case to neani ngful adversarial testing.

Appel | ant contends the breakdown in the adversari al
process which justifies a presunption of ineffective
assi stance of counsel is: (1) trial counsel did not use
cross-exam nation to inpeach the credibility of Scott Jason
McGuire, one of the State’'s star witnesses (2) trial counsel
did not object to inproper opinion and belief coments of the
State in closing argunment(3) trial counsel opened the door,
during the testinony of Robert Childs, to highly prejudicial
testimony of an armed standoff which was not relevant to this
case (4) trial counsel made an argunent in the penalty phase
in which he conceded Appellant had “turned bad”(5) Trial
counsel did not object to inadm ssible hearsay testinmony of
Scott Jason McGuire concerning victimstatenments (6) Trial

counsel did not object to the State’s use of |eading questions



on direct exam nation of its witnesses fromthe beginning to
the end of trial (7) trial counsel did not object when the
State elicited testinmony from McGuire that he was telling the
truth (8) trial counsel made statements in opening which were
hi ghly prejudicial to Appellant (9) in closing argunent, trial
counsel did not make argunents that would have supported the
def ense theory of the case and that would have inpeached the
credibility of the State’'s star witness; trial counsel made a
st atement of concession not supported by the evidence and
finally, trial counsel made a statenment prejudicial to the
interests of Appellant (10) trial counsel made a concession
in rebuttal argument not supported by the evidence (11) trial
counsel did not object to irrelevant and prejudicial testinony
concerning the condition of the victim (12) trial counsel did
not object to inmproper coments and argunent of the State in
openi ng statenent (13) trial counsel did not take the
deposition of Childs before trial (14) Appellant was denied
effective assistance of counsel because trial counsel did not
guestion numerous State w tnesses about Appell ant not
confessing the nmurder to them

A two day evidentiary hearing was held in this case.
Appellant testified to his lack of consent to nost of trial
counsel’s conduct of which Appellant conplains (R-PC, V. II,

255-268, 272-273).



In denying this claim the trial court found that the
totality of the grounds three (3), four (4), five (5), six
(6), seven (7), eight (8), nine (9), ten (10), eleven (11),
twelve (12), thirteen (13), fourteen (14), fifteen (15),
seventeen (17), eighteen (18), twenty (20) and twenty-one (21)
did not show a per se denial of effective counsel (R-PC, V II1I
449). The trial court did not find that there was no
breakdown in the adversarial process(ld). Further, the trial
court did not point to any specific conduct by trial counsel
that did subject the prosecution’ s case to nmeani ngful
adversarial testing(ld). Appellant contends the trial court
did not apply the correct |egal standard. Appellant contends
the determ nation is not whether evidence is overwhel m ng, but
whet her trial counsel entirely failed to subject prosecutions
case to neani ngful adversarial testing. Appellant contends the
trial court erred in denying this claim

Trial counsel entirely failed to subject the
prosecution’s case to neani ngful adversarial testing. Trial
counsel did attenpt to suppress evidence of Appellant’s
statement to the FBI (R, V X, 35-97). After the suppression
hearing, trial counsel was essentially absent as Appellant’s
advocat e.

Counsel s overall performance in this case is per se

constitutes ineffective assistance of counsel. The



appropriate standard of review is whether counsel entirely
failed to subject the prosecution’ s case to nmeani ngf ul

adversarial testing. United States v. Cronic, 466 U S. 648

(1984).
Appel | ant acknowl edges that nornmally, the two prong test

of Strickand v. WAshington, 466 U S. 668 (1984) is applied to

i neffective assistance of counsel clains. |In that two prong
test, a defendant nust denonstrate (1) deficient performance

by counsel and (2) prejudice to the defense.

1. Trial counsel did not use cross-exam nation to
i npeach the credibility of Scott Jason McGuire, one of the
State’s star w tnesses

Appel lant alleged in this ground of his notion for
postconviction relief that trial counsel did not use cross-
exam nation to i npeach Scott McGuire with prior inconsistent
statements and with other matters (R-PC, V V, 596; M PC,
ground 3). McGui re made numerous prior inconsistent
statenents in the transcribed interview between hinself and
FDLE agent M ller.? Trial counsel testified at the
evidentiary hearing that he was not sure, but he believed the

strongest evidence agai nst Appellant was either Appellant’s

statenment and/or McGuire’'s testimony (R-PC, V. I, 200-201).

Exhi bit #3, SC01-1275 —Is a copy of the transcript of
the taped interview of Scott McGuire with FDLE agent Steven
M 11l er which occurred on February 15, 1993 at the Vol usi a
County Jail. The transcript is 22 pages.



If McGuire's testinmobny was so inportant to the State’s case,
why didn't trial counsel try to inmpeach his credibility?
Trial counsel failed to inpeach McGuire with nunerous prior
i nconsi stent statenents.

Trial counsel knew about the taped interview of Scott
McGuire by FDLE Agent M Iler and O ficer Osterkanp that
occurred on February 15, 1993 at the Volusia County Jail (R-
PC, VII, 222-223). Reviewing the transcript also refreshed
trial counsel’s menory concerning the tape recordi ngs of
McGuire' s statement on February 15, 1993 (R-PC, V II, 226-
227). Appellant contends trial counsel knew about McGuire’'s
prior inconsistent statenents at the tine of Appellant’s trial
but did not use themin cross-exanm nation.

Appel l ant alleges trial counsel entirely failed to
subj ect the prosecution’s case to neani ngful adversari al
testing during the cross-exam nation of McGuire. This court
addressed the duty of defense counsel in situations involving

co-defendants in Craig v. State, 510 So.2d 857 (Fla. 1987):

“I'n a crimnal trial, whenever the evidence
shows that nore than one perpetrator partici-
pated in a crinme, defense counsel can be ex-
pected to rai se questions about the relative
roles and cul pability of the other perpetrators
and will attack the credibility and notives

of any acconplice testifying for the state.”

Appel | ant contends trial counsel failed to execute his duty to

attack the credibility of the co-defendant, MGuire. Trial



counsel had di scovery evidence of prior inconsistent
statenments which he did not use.

Any party nmay attack the credibility of a witness by
i ntroducing statenents of the wtness which are inconsistent
with the witness’ present testinony. Section 90.618(1)(a),
Fla. Stat. (1997). Prior inconsistent statenents my be used

to inpeach a witness’s trial testinmony. See Howell v. State,

667 So.2d 869 (Fla. 1st DCA 1996). It is error not to permt
def ense counsel to inpeach the testinony of a key state
witness with a prior inconsistent statement. See Abbott v.
State, 589 So.2d 943 (Fla. 2nd DCA 1991).
Further, any party may attack the credibility of a
wi tness by showi ng a defect of capacity, ability, or
opportunity in the witness to observe, renenber, or recount
the matters about which the witness testified. Section
90.608(1)(d), Fla. Stat. (1997). Trial counsel should have
tested McGuire’'s capacity or opportunity to renenmber and
recount the matters surrounding the death of Roger Hensl ey.
Ef fective cross-exam nation on these matters woul d have proved
a defect in McGQuire’s capacity or ability to observe, renmenber
or recount the matters about which he testified at trial.
Cross-exam nation of a witness is |imted to the subject
matter of the direct exam nation and matters affecting the

credibility of the witness. Section 90.612(2), Fla. Stat.



(1997). As has been stated, cross-exam nation is not confined
to the identical details testified to in chief, but extends to
its entire subject matter, and to all matters that may nodify,
suppl enment, contradict, rebut, or nmake clearer the facts

testified to in chief... See Geralds v. State, 674 So.2d 96

(Fla. 1996).

Scott McGuire was a key state witness. MGuire testified
at trial that when they got out of Hensley s truck and were
wal ki ng to Hensley' s apartnent, Appellant said sonething to
the effect as “how would you like to do it? (R, V. VIII, 863).
Appel | ant argues this was testinony the jury interpreted
meani ng Appel | ant asked McGuire how he would like to “rip” off
Hensley. The jury used this statenent to find Appell ant
pl anned and committed the robbery and nurder of Hensl ey.

McGuire made a prior inconsistent statenent that when
t hey got out of (Hensley’'s) pickup truck and started wal ki ng
to the hotel room Appellant asked him “what | thought, you
know, we should do” (EX #3, SCO01-1275, 9-10). This question
by Appell ant was concerning a job offer by Hensley, not how
they were going to “rip” off Hensley(ld. at 9-10). Trial
counsel failed to cross-exam ne McGuire about this
i nconsistency (R, V VIII, 883-894, 897-898).

Trial counsel should have inpeached McGuire on this

point. MGuire was the State’s star witness. He was the co-



def endant and was al so originally charged with first-degree
murder (R-PC, V. V, 690). Further, if MCGuire had denied
maki ng or did not distinctly admt making the prior statenment,
extrinsic evidence of such statenment was adm ssible. Section,
90.614(2), Fla. Stat. (1997). The extrinsic evidence of the
prior inconsistent statenent was the tape recording or
transcript of the recording of the interview between McCGuire
and FDLE Agent Steven M Il er on February 15, 1993 at the
Vol usia County Jail (EX #3, SC01-1275).

Appel  ant argues that this inconsistency was an inportant
i nconsi stency to feature during the cross-exani nation of
McGuire. The jury was not aware of this inconsistent
testinmony. The statenments and their neanings are materially
different. The trial statement nmeans Appellant was asking
McGuire how he wanted to rip off Hensley. The tape
recorded/transcri bed statenment neans Appellant was asking
McGui re what he or they should do about Hensley’'s job offer.

As a general rule, the purpose of cross-exam nation is to
elicit testinony favorable to the cross-exam ning party, to
chal | enge evidence adduced fromthe witness by other parties,
and to challenge the witness’s credibility when appropriate.

See Shere v. State, 579 So.2d 86 (Fla. 1991). It would have

been appropriate to challenge McGuire' s credibility on this

matter. This inconsistency along with the others would have



caused the jury to place little if no weight on the testinony
of McGuire.
At deposition, in response to a question by trial
counsel, MCGuire said that Appellant “was dead set agai nst
killing himi (R-PC, VV, CR# 31). This comment referred to
the victim Roger Hensley. Further, this inconsistency is
contained in the transcript of McGuire interview with Steven
M 1ler that occurred on February 15, 1993. The transcri pt
statement is that McGQuire said Appellant was dead set agai nst
killing the guy (EX #3, SCO01-1275, 16). Appellant admts that
McGuire also corrected this statenent in his deposition
testinmony, but only after being corrected by trial counsel.
Appel | ant suggests this was a “Freudian” slip by MGuire.

McGuire had admtted that Appellant did not want to kil
Hensley. The inference is that if Appellant did not want to
kill Hensley then McGuire is the one who did. Appellant
argues it would prove McGuire is the person who had the
preneditated design to kill Hensley. O, in the alternative,
it would have proved to the jury just how “fried” McQuire's
m nd was. Trial counsel did not bring this inconsistent
statenment to the jury’ s attention during the cross-exam nation
of MGuire (R, V. VIII, 883-894, 896, 897-898). Tri al
counsel did not use this inconsistent statement to Appellant’s

advantage. This inconsistency, along with the other



i nconsi stenci es detailed here, would have severely inpeached,
if not destroyed the credibility of McGuire, the state's star
Wi t ness.

McGuire testified at trial that he believed Appell ant
took his gun out of his waistband and had it behind the seat
of the driver (Hensley) (R, V VIII, 861). This trial
testimony was inconsistent with a prior statement that MGuire
had made.

The prior inconsistent statement occurred in the taped
interview between McCGuire and FDLE agent M Il er(EX #3, SCO1-
1275, 7). MCGuire said “he (Appellant) never did anything
with the gun except, uh, keep it hid.” Appellant acknow edges
that in the sanme interview, McGuire had also stated that
Appel l ant had taken his gun out of his waistband and placed it
behind the seat of the driver (EX #3, SC01-1275, 7).

Therefore, MCGuire made inconsistent statenents not only in
the transcript but also at trial.

Trial counsel knew before trial that MGuire had made the
prior statenment that Appellant never did anything with the gun
except keep it hid (RPC, VII, 224). Trial counsel failed to
cross-exam ne MGuire about this prior inconsistent statenent
(R, V. VIll, 883-894, 896, 897-898). The jury did not know
that McGuire had made this inconsistent statenment. This

i nconsi stency woul d have affected the credibility of one of



the State’'s star w tnesses.

Scott Jason McGuire testified at trial that Appellant
handed hima knife and McGuire took it and threw it down on
the ground, floor (R, V VIII, 868). MGuire nmade a prior
i nconsi stent statenent on February 15, 1993, in the taped
i nterview between FDLE agent M Iler and McGuire. In that
prior inconsistent statenent, MGuire stated that after he
took the knife from Appellant, McGuire immediately set it down
on the table (EX #3, SC01-1275, 12). Trial counsel did not
use this inconsistency to inpeach the credibility of McGuire
(R, V VIII, 883-984, 896, 897-898). The jury did not know
McGuire made this inconsistent statenment. Appellant argues
this shows an inconsistent statenent or shows a defect in
ability to observe, renenber or recount the matters about
which McGuire testified. Section 90.608(1)(d), Fla. Stat.
(1997).

McCGuire testified at trial that after Appellant stabbed
Hensl ey, McCGuire remenbered the knife Appellant handed him
McGuire went back into the living room pick up the knife and
wi ped off his fingerprints (R, V VIII, 871). MGuire nmade a
prior inconsistent statenent in his deposition. MGuire
testified he didn't touch the knife after he threwit down (R-
PC, VV, CR# 28). Appellant acknow edges that MCGuire al so

said in the same deposition that he did pick the knife back up



to wipe his fingerprints off of it (RPC, VV, CR# 28). This
was in response to pronpting by trial counsel. Appellant
argues that this was another exanple of trial counsel
assisting the State in prosecuting its case by correcting one
of the State’'s star witnesses. |t was another exanple of
McGuire s testinony not being consistent in the sanme

st atenment .

The jury did not know about this inconsistency. Trial
counsel did not question McGuire about it (R, V VIIIl, 883-894,
896, 897-898). Trial counsel knew about this inconsistency
since it occurred during the deposition he took.

McCGuire testified at trial that he got up after he heard
what he heard and wal ked over to the doorway and saw this
gentl eman (Hensley) on the floor, bloodied (R, V VIII, 869).
McGuire made a prior inconsistent statenment about this matter.
I n deposition, McGQuire stated he stood by the door and he saw
the man half on the bed, half on the floor, blood all over the
place (R-PC, V V, CR# 28).

This inconsistency is inportant for several reasons.
First, it shows that McGuire was not consistent in his
testi nony. Second, it shows a defect in his nmenory. Third,
the statenent by McGuire that the man (Hensl ey) was half on
the bed, half on the floor does not agree with trial testinony

of the crinme scene investigator that Hensley' s body was found



close to the entrance to the bedroom (R, V I X, 1009-1010).

The jury did not know about this inconsistent statenent
by McGuire. Trial counsel did not question the wi tness about
it (R VVIII, 883-894, 896, 897-898). Trial counsel knew
about it since he had taken the deposition statenment of
McGuire.

Appel | ant argues this was still another exanpl e of
McGuire not being able to get it right. That is because he
was nmeking up his testinmony to fit his own needs or those of
t he State.

McCGuire testified at trial that “he (Hensley) got around
to the fact that he (Hensley) was a honosexual (R, V VIII
864). MQ@uire made a prior inconsistent statenent in his
deposition testinony.

At deposition, McGQuire said he thought Hensley said he
was bisexual (R-PC, V V, CR# 24). Again though, trial counsel
assisted the State in its prosecution of the case by getting
McCGuire to state that it was possible Hensley said he was
honosexual (R-PC, V V, CR# 24).

Trial counsel was aware, prior to trial, of this prior
i nconsi stent statenment (R-PC, V I, 225). The jury was not
aware of this inconsistent statement by McGuire. Again, trial
counsel did not question McGuire about it (R, V VIIl, 883-894,

896, 897-898).



If McGuire could not get this fact right, how could his
ot her testinony be right? McGuire had been in prison for three
years at the tinme of Appellant’s trial (R, V VIII, 855).
Plenty of tinme to get his testinmony right. Either way, the
jury did not have this information at Appellant’s trial.

McCGuire testified at trial that he sold Appellant a state
ID he had (R, V VIII, 874). MGuire nade a prior inconsistent
statenment in his deposition. At deposition, McGuire told
trial counsel that Appellant gave him sonme crack for it
(McGuire's id card) so he figured he was going to get it back
(RPC, VV, CR# 32). The jury was not aware of this
i nconsi stent statenment by McGuire. Trial counsel did not
cross-exam ne McGuire about it (R, V VIII, 883-894, 896, 897-
898) .

Appel | ant contends that in a capital case, the jury
shoul d exam ne the evidence presented by the State under a
nm croscope. The jury did not have the opportunity to exan ne
t hese inconsistent statenments nmade by Scott Jason McGuire. He
was one of the State’'s star witness, if not the star w tness.
McGuire was present when Roger Hensley was nurdered. Even
trial counsel acknow edged the inportance of McGuire’'s
testinony. Trial counsel took McGuire’'s deposition shortly
before trial, very near the trial date(R-PC, VI, 88).

McGuire s trial testinony took place on Wednesday, October 16,



1996 (R, V VIIl, 839-840). Trial counsel could not have
forgotten the deposition statenents.

McGuire testified at trial that his name was Scott Jason
MGuire (R, V VIII, 855). MGCuire also testified at his plea
proceedi ngs that his nane was Scott Jason McGuire (R-PC, V. V,
704). He also testified at his plea proceeding that his full,
correct, l|legal name was Jason McGQuire (R-PC, V. V, 714-715).

The conplaint affidavit charging Scott Jason McGuire with
the first-degree nurder of Roger Hensley |lists aliases of
Dani el Scott Davidson and Scott Stephen Mchaels (R-PC, V. V,
691) .

Trial counsel testified at the evidentiary hearing that
he thought he did receive a copy of a conplaint affidavit
nam ng Scott Jason McGuire as a defendant or suspect in the
killing of Roger Hensley which occurred on Novenmber 11, 1992
(R-PC, V1, 100). Trial counsel admtted that this conplaint
affidavit for McCGuire listed aliases (R-PC, V |, 100). Trial
counsel did not question McGuire at trial about his use of
aliases (R, V VIII, 883-894, 896, 897-898 ).

Trial counsel did not use this information to show the
jury that the identity of McGuire was questionable. MGuire
had used at least three different identities in the past. The
jury did not know about all the different identities McGuire

had used. Appellant argues this is a know and successful tri al



technique to show the jury that a witness has nore than one
identity and should not be believed.

Cary Ace Bowers testified on behalf of the State. He
said he found the driver's license and phone card of Roger
Hensl ey on Novenmber 6, 1992. He found these itens at the
corner or Earl Street and O eander in Daytona Beach (R, V VI,
693-694). The Florida identification card of Scott Jason
McGuire which was issued to himin My, 1992 |isted an address
of 507 Earl Street, Daytona Beach, Florida was admtted into
evidence as State’'s exhibit nunmber 8 (R, V VI, 711).

Trial counsel did not question MGuire about the fact
that he lived at 507 Earl Street in Daytona Beach and that he
was famliar with the area of Earl and O eander where the
victims driver’'s license was found. Further, trial counse
did not ask McGuire whether or not it was true that he dropped
this evidence at Earl and O eander. Appellant acknow edges
that McGuire could have denied it. But this was evidence that
shoul d have been enphasized to the jury.

Trial counsel had the opportunity in cross-exani nation of
McGuire to show that McGuire had gotten rid of the clothes he
was weari ng when Roger Hensley was nmurdered. Trial counsel
had revi ewed, before trial, the transcribed interview between
McCGuire and FDLE agent Steven MIler (R PC, VII, 222-223).

But, trial counsel did not question MGuire about the clothes



he was wearing at the tinme of Hensley' s nurder (R, V VIII,
883-894, 896, 897-898).

McCGuire told FDLE agent M Il er that he believed the
cl othes he was wearing at the tinme of Hensley' s death were
“lost” (EX #3, SCO01-1275, 19). Trial counsel failed to ask
McGui re whether he intentionally got rid of or destroyed his
clothes to destroy any evidence of his involvenent in this
crime.

Trial counsel did not question MGuire about exactly what
he received fromthe State in return for his plea. Appellant
acknow edges that trial counsel did question MGuire about
receiving a forty year sentence for second degree nurder (R,
V VIIl, 883, 892). It was also shown during cross-exan nation
that part of the deal was to testify against Appellant (R-PC,
V VI, 892).

Questioning McGuire about everything he got for his plea
woul d have shown not only all the incentive or reasons for
McCGuire testify for the State but also his incentive lie.

This was proof of bias or interest that trial counsel did not
present. Any party may attack the credibility of a witness by
showi ng that the witness is biased. Section 90.608(1)(b),

Fla. Stat. (1997). Trial counsel did not question MGuire
about the fact that: MGuire received a forty year sentence

instead of a |life sentence for second degree nurder (R-PC, V



V, 708, 714, 719); the State agreed not to pursue pending
armed robbery and grand theft charges arising out of the
circunmst ances of the Hensley nurder against McGuire ( R-PC, V
V, 709); McGQuire did not have to pay state attorney costs, |aw
enf orcenent costs and restitution (R PC, 710); MCGuire s plea
and sentencing could be set aside if his trial testinony was
substantially different fromhis proffered statement (R-PC, V
V, 710); if McCGuire's plea and sentence were set aside, he
could face sonething other than a forty year sentence (death)
(R-PC, VV, 720).

On the direct exam nation of McGuire, the State did
address fact that in return for his plea, McGuire was all owed
to plead to second degree nurder(reduced fromfirst) and was
sentenced to forty years prison (R, V VIII, 879, 880). Trial
counsel did not bring out on cross-exam nation, that MGuire
got much nore in return for his plea. The jury did not know
about all of the quid pro quo McCGuire received.

The jury did not know that MGuire had incentive not only
to testify for the State but to lie. |If his story at trial
was not what the State wanted to hear, MGuire could face the
death penalty. The jury did not know the extent to which
McCGuire s testi mony was bought and paid for by the State. |If
the jury had known these facts about exactly what MGuire

received in return for his plea and the prior inconsistent



statenments, the jury would have placed little if no weight on
the testinony of McGuire.

Trial counsel did not question McGuire on the fact that
his tape recorded statenment with FDLE agent M I | er was not
made until MIller had interviewed McGuire for approxi mately
two and a half to three hours (EX #3, SCO01l-1275, 2). Trial
counsel knew, prior to trial, that Scott Jason McGuire did not
all ow his statenment to be taped until he had been interviewed
for approximtely two and one-half hours (R-PC, V11, 223).

Appel | ant acknow edges that trial counsel did bring out
the fact that McGuire initially lied to Mller (R V VIII
889). In addition, trial counsel had the opportunity to show
the jury that a McGuire not only initially lied but he also
did not want to be tape recorded until after he had been
questioned for such a long period of tinme. The jury did not
know all of the circunmstances surrounding the tape recorded
statement of MCGuire.

Trial counsel did not question MGuire concerning the
shoes McGuire was wearing at the tine of Hensley' s death.
McGuire adnmtted to FDLE agent M Il er that the clothes
(i ncluding his shoes) he wore when Hensley was nurdered were
“lost” (EX #3, SCO01-1275, 19). At trial, the State introduced
testinmony that there were at | east twelve other shoe tracks at

the scene (of the murder) which could not have been nade by



t he shoes of Appellant (R, V I X, 1047-1048).

Trial counsel had the opportunity during the cross-
exam nation of McGuire to ask whether McGuire | ost or
destroyed his shoes because they could have been used as
evi dence against him This informati on was not presented to
the jury.

At trial, Appellant testified that he did not kill Roger
Hensley (R, V X, 1127). He also testified that he did not
confess or did not remenber confessing to the FBI (R, V X,
1127). Therefore, the credibility of the co-defendant,
McCGuire was key to the state’s case. Appellant argues al
t hese inconsistencies woul d have severely affected the
credibility of McGuire. Trial counsel did nothing to inpeach
the credibility of McGuire at trial.

(2) Trial counsel did not object to inproper coments and
opi nion or belief coments of the State in closing argunent.

In this ground of his postconviction notion Appell ant
all eged that trial counsel failed to object to the State’'s
numer ous comments in closing argunent: of personal opinion or
bel i ef; nmocking Appellant’s testinony and/or the defense and
whi ch were inflammtory comments or argunment (R-PC, V V, 617;
M PC, Gound 7). Trial counsel did not object to any of these
i nproper comments or argunment by the State (R, V, XI, 1237-

1263). A crimnal trial is a neutral arena wherein both



si des place evidence for the jury's consideration; the role of
counsel in closing argunment is to assist the jury in analyzing
t hat evidence, not to obscure the jury’ s view with persona

opi ni on, emotion, and non-record evidence. See Ruiz v. State,

743 So.2d 1 (Fla. 1999). In this case the prosecutor gave his
personal opinion on the credibility of the defense and
Appellant’s credibility as a witness, inflaned the jury’s
enotion or passion and argued non-record evidence.
The duty of prosecutors was addressed by this Court over
Si xty years ago:
“that trials should be conducted coolly
and fairly, w thout indul gence in abusive or
inflammatory statenents made in the presence
of the jury by the prosecuting officer. That
it must be realized that the nost corrupt and
hardened crimnal is entitled to have the
constitutional benefit of the same sort of a

fair and inpartial trial as has a first offender
of previous good character.”

Goddard v. State, 196 So. 596 (Fla. 1940). Appellant contends
t hat based upon all of the comments and statenents nade in
closing argunent in this case, the prosecutor believed that
Appel | ant shoul d have entered a plea rather than waste
everyone’s tine with a trial.

In this case, the prosecutor’s comments in closing
argument were inproper because they were pejorative and

di sparaging. See Fullnmer v. State, 790 So. 2d 480 (5th DCA

2001). Further, the prosecutor expressed his personal opinion



in Appellant’s guilt. Fullmer, 790 So.2d at 481. Finally,
t he prosecutor comented on the | egal effect of the evidence.
Ful | mer, 790 So.2d 482.

Appel  ant contends the unobjected to comments of the
prosecut or were i nproper and constituted fundanental error.
In determ ning whet her fundamental error has occurred where
i nproper comments are not objected to, the totality of the

circunst ances approach applies. See Scoggins v. State, 726

So. 2d 762 (Fla. 1999). Fundanental error is the type of
error which reaches down into the validity of the trial itself
to the extent that a verdict of guilty could not have been
obt ai ned wi thout the assistance of the alleged error. See

Caraballo v. State, 762 So.2d 542 (Fla. 5th DCA 2000)citing

McDonald v. State, 743 So.2d 501(Fla. 1999).

The State made several comments in closing argunent which
nocked Appellant, his testinony or the defense.
One exanpl e of the prosecutor nocking Appellant and/ or
his testinony, appealing to the jury s passion, sitting as a
thirteenth juror, personal opinion on the credibility of
Appel l ant’s testinmony, and argui ng non-record evidence
occurred when the prosecutor said:
“there is one thing about his testinony that
was particularly insulting, not only because
it wasn't true —and that’s the fact that M.

Brown —and this is knowing —this is us know
ing how M. Hensley died. Us knowing fromthe



testimony the force of those stab wounds in his
body, plunging 4 to 5 inches into his heart.

| nmean, those are ferocious, that’s a ferocious,
brutal, savage stabbing that goes into the body
so hard it causes blood to fly all over the walls.
And knowi ng that M. Hensley is in that room
alive and conscious, struggling for his life,
moving fromthe bed and still being assaulted,

st abbed not just in the chest numerous tines

but then being stabbed in the back, having his

life, his blood, spilling fromhimonto every-
t hi ng, gasping for breath, falling down. His
lungs filling with blood, gurgling, gasping for

life. We hear all that, and we know how M. Brown
mur dered M. Hensley, and we have to sit here

and hear M. Brown sit up there and tell us, |
tried to confort this man. | went down and asked
himif he was okay.”

(R, V XI, 1258-1259). The prosecutor was nocki ng Appell ant

and/or his trial testinmony when the prosecutor said, “I tried
to confort this man. | went down and asked himif he was
okay.” This was an attenpt to di sparage Appellant’s

testinmony. Also, it was a successful attenpt to inflanme the
jury’s passion

Appel | ant contends that the prosecutor made an i nproper
argument simlar to a thirteenth juror argunment when he said,
“this is us knowi ng how M. Hensley died. Us know ng fromthe
testimony...” “we hear all that, and we know how M. Brown
mur dered M. Hensley, and we have to sit here and hear M.
Brown sit up there and tell us ...” Appellant contends it was
al nost as if the prosecutor was making an argunent to his

fellow jurors in the jury roomrather than in court!



Appel l ant admts that the prosecutor did not ask the jury to
consider hima “thirteenth juror” when it retired to
deliberate its verdict. These comments also inflaned the
passi on of the jury.

The prosecutor’s comment that the victimwas “gurgling”
was not supported by the record. MGuire said the victimwas
struggling to breathe, gasping his last breath (R, V VIII,
871). Appellant contends this was a thinly veiled attenpt to
argue that the victimchoked to death on his own bl ood. The
medi cal exami ner did not testify that the victimchoked to
death on his own blood (R, V IX, 1057-1090). This conment was
inflammatory and deni ed Appellant a fair trial.

The prosecutor gave his personal opinion on the
credibility of Appellant’s testinmony when he said, “there is
one thing about his testinony that was particularly insulting,
not only because it wasn’t true...” Appellant contends this
comment invaded the province of the jury.

The prosecutor was giving his personal opinion that
Appel l ant’s testinony was insulting not only to himbut also
to the jury when he said, “there was one thing about his
testimony that was particularly insulting...” It is
i nappropriate and prejudicial to make comments incl uding
arguing a witness’ testinony insulted the jury's intelligence.

See Ross v. State, 726 So. 2d 317 (Fla. 2d DCA 1998).




Appel | ant contends this comment along with the other comments
detail ed here deprived Appellant of his right to a fair trial
and constituted fundanental error.
These highly prejudicial, inflammtory and i nproper
comments of the State constituted prosecutorial m sconduct,
i nvaded the province of the jury and, in one instance, was not
supported by evidence. Appellant argues the cunul ative effect
of the coments was so prejudicial as to constitute
fundanent al error.
The prosecutor nocked Appellant in closing argunent when
he sai d:
“t he defendant came to Daytona Beach on his so-
cal l ed vacation.” When he was tired of his so-
cal |l ed vacation, he decided he wanted to go back
to Tennessee.
(R, V XI, 1238). This is a statenment nocking or ridiculing
Appel I ant because he testified that he came to Daytona Beach
on vacation (R, V X, 1112 ). Appellant argues this statenent
was nothing nore than a veiled attenpt by the State to say,
“What is Appellant’s idea of a vacation? It is to kil
soneone.” The jury understood the coment as such. It was
al so a veiled “bad person” argunent by the State. This
statenment was highly prejudicial and constituted inproper
argunent .

Next, the prosecutor nmade inproper comments in closing



argument when he argued to the jury:
“Now, tell ne sonething. If M. MCGQire is
the man in control and M. MQuire is someone
to be feared and scared of, and you feel that
way about sonebody, what do you think about
| eavi ng that persons —oh here we are, just
committed a nurder and oh, M. MGuire, |I'm
| eaving your |icense here, your identification
card, here at the gas station the sanme day,
the next day after we commtted this nurder,
and lets get in the truck and head out of here.
| think if someone is sonmeone to be feared,
t hey woul d not stand for that being done to
them”
(R, V XI, 1252-1253). Appellant argues the prosecutor was
agai n nocki ng Appellant and/or his testinmony. Appellant
contends the “oh here we are, just commtted a nurder ”
coment was pejorative and di sparagi ng.

The prosecutor’s “now tell me sonething” coment was nade
as if he were a nenber of the jury. Appellant admts that the
prosecutor did not ask the jury to consider hima “thirteenth
juror” when it retired to deliberate its verdict. See Hll v.
State, 477 So. 2d 553 (Fla. 1985). Appellant argues the
prosecutor is not to align himself with the jurors through his
comments and argunment. A prosecutor’s job is to assist the
jury in its factual determ nation. This constituted
prosecutorial m sconduct.

The prosecutor also gave his personal opinion on the

credibility of the testinony when he said “I think if soneone

is to be feared, they would not stand for that being done to



them” This statenment was inproper and invaded the province
of the jury whose duty is to determne the facts and the
credibility of the w tnesses.

Appel  ant contends these statenents contain a “gol den
rul e” argunment. That occurred when the prosecutor said, “If
M. MGuire is the man in control and M. MGCuire is soneone
to be feared and scared of, and you feel that way about
sonebody, what do you think about I|eaving that persons...” An
i nproper golden rule argunment occurred when during closing a
prosecut or inproperly suggested to the jury that if they
pl aced thenselves in the shoes of the defendant, they woul d
not have stabbed the victimin reaction to the circunstances

t he def endant had f aced. See Gonez v. State, 751 So.2d 630

(Fla. 3d DCA 1999). In this case, the prosecutor was asking
the jury to place thenselves in the shoes of Appellant and
consi der whet her or not Appellant really feared McCGuire. This
comment along with the other comments detailed herein were
prejudicial and denied Appellant a fair trial.
The prosecutor made an i nproper personal opinion comment

when he sai d:

“Essentially, I think that M. Brown’s test-

i nrony here before you is worth just about as

much as M. Brown felt that M. Hensley's life

was worth back in Novenber

of 1992.”

(R, V XI, 1258). This was the personal opinion or belief of



prosecut or concerning the credibility of Appellant’s testinony
at trial. Appellant contends this is also a thinly veiled
argument suggesting the jury give Appellant the sane
consi deration as he gave the victim This statenent invaded
the province of the jury. This statenent along with the other
statenents detailed herein were prejudicial and denied
Appellant a fair trial.
Appel l ant al so argues this comment constitutes a personal
attack on Appellant or his character.
The prosecutor’s next inproper argunment occurred when he

said in closing that:

“I"’'mreally not going to talk much about

—and not at all —about the testinmony of M.

Brown here in court, because it’'s worthless.”
(R, V XI, 1258). This statenent gives the prosecutor’s
personal opinion about the credibility of Appellant’s trial
testinony. This statenent invaded the province of the jury.
Prosecutors may not directly or indirectly express their
opinions as to the credibility of witnesses or the guilt of

t he defendant. See Martinez v. State, 761 So. 2d 1074 (Fl a.

2000). Trial counsel did not object (R, V XI, 1258).
Anot her i nproper comment made in closing argunment by the
prosecut or occurred when he stated:
“Looki ng back on all the evidence, | think

it’s clear to see the plan was to kill M.
Hensl ey when M. Hensley was net by M. Brown.”



(R, V XI, 1239). Appellant contends this statenent was the
personal opinion of prosecutor that appellant formed the
intent to commt preneditated first degree nurder or felony
murder when he nmet the victim This statenment al so invaded
t he province of the jury who was the fact-finder on intent or
premedi tation. Appel l ant admits trial counsel did not object
to this statement (R, V XI, 1239). Nevertheless, this
statenment was highly prejudicial and constituted inproper
argunent .
The prosecutor gave his personal opinion or belief

concerni ng the evidence when he said:

“And | think the end result is clear that M.

Brown went in there with one purpose, and that

was to murder M. Hensley, make sure he did not

get out of that bedroom”
(R, V XI, 1240). This is an inmproper statenment of the
personal opinion of prosecutor that Appellant was guilty of
murder. Martinez, 761 So. 2d at 1081. Appellant argues this
was i nproper opinion or belief of the prosecutor concerning
the evidence in the case. This statenent invaded the province
of the jury as fact-finder.

Anot her i nproper personal opinion comment of the

prosecut or happened when he stated:

“1 think it’s obviously clear here that M.

Hensley didn’t consent to being stabbed to

death for this gentleman to remain in his
apartnment and rumrmage t hrough his bel ong-



ings and steal his noney and his truck keys.”
(R, V XI, 1246). Appellant argues this inproper statenent
i nvaded t he province of the jury.

The prosecutor gave an inproper personal opinion when he

said in closing argument that:

“now, contrary to what defense would have

you believe, | think M. MGuire or M.

McCGuire s statenment is inportant. |t helps

to explain things. It helps to corroborate.”
(R, V XI, 1249). Appellant contends this statenment invaded
the province of the jury. It was the jury’'s function to
determ ne the weight of conflicting evidence, not the
prosecut or.

Yet anot her i nproper personal opinion statenment occurred

when the prosecutor said:

“1 think it’s inmportant to | ook at what M.

McCGuire had to say. It tells us something

about the relationship between M. Brown and

M. MGuire.”
(R, V XI, 1249). Appellant alleges this statenment invaded the

province of the jury. It is the jury s function to detern ne

what the testinmony nmeans. It is not the prosecutor’s function.

The prosecutor nmade an i nproper personal opinion
st atement when he said in closing:
“the defense would have you believe that

if someone cones in here and has better eye
contact with the jury, then that nust nean



that they’'re the ones that are telling the

truth. Well, if that’s all there was to it,

then | don’'t think there would be a need for

trials or anything else.”
(R, V XI, 1249). Appellant contends this statenent invaded
the province of the jury. Judging w tness denmeanor is the
function of the jury. It is not the function of the
prosecutor. The prosecutor’s personal opinion on whether the
need for trials to occur is inmproper. Appellant alleges this
statenent is close to the inproper statenent that they were

only there because Appellant had a right to a jury trial.

State v. Bell, 723 So. 2d 896 (Fla. 2d DCA 1998).

Anot her exanple of the prosecutor giving his personal
opinion in closing argunment occurred when he stated
“when you look at M. MGuire' s testinony
and conpare it to what M. Brown has to say,
| think what you’ ve got here is a choice be-
t ween; one, M. Brown would have you believe
that M. McCGuire is the masterm nd or the
architect of this big frame up.”
(R, V XI, 1250). This inproper conment invaded the province
of the jury. It is the personal opinion of the prosecutor on
the credibility of the witnesses. Martinez, 761 So. 2d at
1081.
The prosecutor nmade an i nproper personal opinion coment
when he said that:
“well | think what we really have —and
think if you | ook at everything, you |l see

that what you really have is M. MGiire is
just one dunb sucker.”



(R, V XI, 1251). This coment invaded the province of the
jury.
The prosecutor nmade an i nproper comment when he sai d:
“now, keep in mnd these things |I’mtalking
about when you consi der whet her you want
to buy this stuff about M. Brown being scared
of M. MCGuire and under his control and all
of this nonsense that you heard.”
(R, V XI, 1251). Appellant alleges this conment concerned the
prosecutor’s personal belief in the lack of credibility of
Appellant’s testinmony and the defense. The prosecutor
expressed his opinion as to the credibility of the w tness
(Appellant) or the guilt of Appellant. Martinez, 761 So.2d at
1081.
The prosecutor gave his personal opinion on the evidence
when he sai d:
“Well, you heard the evidence. That neck
wound —and | think the evidence clearly shows
M. Brown did it.”
(R, V XI, 1255). Appellant alleges this inproper statenent
i nvaded the province of the jury. The prosecutor was giVving
hi s personal opinion as to the guilt of the defendant.
Martinez, 761 So. 2d at 1081.
Anot her i nproper coment by the prosecutor in closing

argument occurred when he st at ed:

“there is really only one appropriate verdict
and that is the top box guilty of both types



of first-degree nurder.”
(R, V. XI, 1262). This was personal opinion.
The prosecutor nmade an inproper comrent in closing that:
“I think it’s inportant to realize, and
you' Il be instructed, that if you return
a verdict of guilty to the charge, it should
be for the highest offense that has been
proved beyond a reasonabl e doubt.”
(R, V. XI, 1260-1261). This is an inproper personal opinion
of the prosecutor concerning jury instructions. This comment
i nvaded the province of the jury.
| npr oper opinion was given by the prosecutor in closing

argunment when he st ated:

“And once again, | don’t think nuch tine

needs to be spent on that because this is

not a Mansl aughter case. This is a prenedi-

tated, first-degree and first-degree felony

mur der case.”
(R, V. XI, 1262). Appel | ant argues this inproper statenent
concerned the prosecutor’s personal opinion concerning the
guilt of Appellant. Martinez, 761 So. 2d at 1080. This
comment invaded the province of the jury. Finally, Appellant
contends this statenent conveyed the inpression that evidence
not presented to the jury, but known to the prosecutor
supports the charge agai nst Appellant. Martinez, 761 So. 2d
at 1080.

The prosecutor nmade an i nproper character attack on

Appel | ant when he stated in closing argunent:



“some people take pride in their country,

their church, whatever. But you can tell

a | ot about soneone when you know what they

are proud of. M. Brown expressed his pride

and what he was proud of back on Novenber 9,

1992, just days after he nmurdered M. Hensl ey,

and M. Brown was proud to be a nurderer.”
(R, V. XI, 1262). The rule in Florida relating to character
evidence is that the character of a person accused of crinme is
not a fact issue, and the state cannot, for the purpose of
i nducing belief in his guilt, introduce evidence tending to
show his bad character... See Martinez, 761 So.2d at 1082.
Appel  ant argues that the prosecutor’s comment was an attenpt
to convince the jury to find Appellant guilty because of bad
char acter.

The prosecutor nmade an i nproper “send a nmessage” argunent

in closing when he stated:

“1 sinply ask that you follow the | aw

applying the evidence to the | aw, and

announce through your verdict yes, that’'s

right, M. Brown you are a nurderer.”
(R, V. XI, 1263). Appellant argues this was an inproper “send
a nessage” argunment. It is not the duty or function of any
jury to send a nessage to any defendant. It was inproper for

t he prosecutor to ask the jury to send a nessage to Appell ant.

Appell ant admts this case is distinguishable from

Freeman v. State, 761 So. 2d 1055 (Fla. 2000) where a
prosecutor told the jury to use the case to send a nessage to

the community. |In Freeman , defense counsel had objected



before the statenment was made. Also, the judge overruled the
obj ection and rem nded jury that argunents were not the |aw
and he would instruct the jury on the law after closing
argunments. Freeman, 761 So.2d at 1070. 1In this case, trial
counsel did not object to the “send a nessage” comrent and the
court did not give a curative instruction (R, V X, 1263).
Freeman is further distinguishable because defense counsel
continually objected during the prosecution’ s closing
arguments. Defense counsel in Freeman al so noved for a

m strial at the conclusion of the prosecutor’s closing
argument. Trial counsel did none of that in this case (R, V
X, 1263).

Trial counsel did not object to any of these inproper
comments or statenments of the prosecutor (R, V X, 1237-1263).
Appel | ant contends these comments either individually or
cunul atively denied hima fair trial. The unobjected to
comments denied Appellant a fair trial and constituted
fundanmental error.

(3) Trial counsel opened the door, during the testinony of
Robert Childs, to highly prejudicial testinmony of an arned
standoff which was not relevant to this case

In this ground, Appellant alleged that trial counsel
opened the door to inadm ssible and highly prejudicial
evi dence that Appellant was involved in an arnmed standoff with

the FBI in Tennessee(R-PC, V V, 640; M PC, G ound 10).



Trial counsel opened the door to highly prejudicial
testi mony when on re-cross exan nation he asked Robert Childs
whet her or not on the day that Appellant was arrested
Appel  ant was given al cohol by the agency. The w tness
replied in the affirmative and that Appellant was given a shot
of whiskey. Childs stated it was part of the negotiation to
get himout (R, V VII, 776).

Thereafter, the State requested to approach the bench and
the court asked the question “Do | hear a door opening?” and
the State replied absolutely (R, V VII, 776). Trial counsel
attempted to withdraw the question but the court stated it
t hought that the door had been opened enough to allow the
State to get into at | east the standoff (R, V VII, 777).

Then, the State then followed up with a question that
wasn't it true that there was a standoff at the farmhouse with
M. Brown having a firearm and having a standoff with police
authorities for over two hours at the farnmhouse? (R, V VII,
782). Childs answered yes and then he testified that
Appel | ant stated he would come out if he could get a shot of
whi skey (R, V VII, 782). Further, Childs said Appellant did
cone out and throw down his gun eventually after a two hour
standoff. Childs also said that Appellant came out and was
taken into custody by the FBI who gave him a capful of whiskey

(R, VVII, 783). The State would not have been able to go



into this but for trial counsel’s ineffectiveness.

The bottom line was that Appellant, through tri al
counsel, was able to prove that the Appellant was given a
capful of whiskey the day before his statenent to the FBI. In
return, the state was able to prove that there was a standoff
with Appellant. Appellant had a gun and the standoff |asted
nore than two hours.

Appel | ant argues that even if the jury did not apply this
evi dence towards the el enents of the crine charged it used
this irrelevant and highly prejudicial testinony in its
finding that Appellant should be sentenced to death.

Trial counsel had no reason to get into the subject of
Appel | ant being given al cohol on the date of Appellant’s
arrest by the FBI. This is because Appellant spent the night
injail after his arrest by the FBI and did not give any
statenments to the FBI until the next day (R, V II, 38-55).
Therefore, whether Appellant was given a shot of whiskey by
the FBI on the day of his arrest would not have been hel pful
to the defense anyway.

What is even nore puzzling is why trial counsel even
asked this question. That is because trial counsel knew the
answer to this question. He was informed by w tness John
Grant, at the hearing to suppress Appellant’s confession, that

Appel  ant was given a shot of whiskey as part of the



negotiations to get Appellant to surrender (R V. IIl, 75).
Trial counsel had obtained this information at the suppression

hearing only six days before the trial began (R, V II, 29).

4. Appell ant was denied effective assistance of counsel when
trial counsel nmade an argunent in the penalty phase in which
he conceded Appellant had “turned bad”

Appel l ant alleged in his nmotion for postconviction reli ef
that trial counsel made a highly prejudicial argunment in
rebuttal closing that Appellant had “turned bad”(R-PC, VV,
682; M PC, Ground 20).

Appel l ant testified at the evidentiary hearing he did not
consent to trial counsel arguing to the jury that Appell ant
“turned bad” (R-PC, VII, 258-259).

Trial counsel denied Appellant effective assistance of
counsel when he st ated:

“You can consi der that he (defendant)

didn’t grow up in Ozzie and Harriett’s

house. It’'s clear that he did not have

a good upbringing. And it’s clear that

he was influenced by others and that he

turned bad.”
(R, V XI'l, 1432). Appellant argues that trial counsel was
indirectly telling the jury that defendant deserved to be
execut ed because he was a “bad person.” If trial counsel was

trying to tell the jury that “nurture” rather than “nature”

was the reason for Appellant’s behavior, trial counsel utterly



failed. Appellant admts this statenent was not the direct

“concessi on” which counsel made in Nixon v. Singletary, 758

So. 2d 618 (Fla. 2000). But, it is an indirect “concession”
which the jury used to sentence Appellant to death. Appell ant
contends this statenent | essened the prosecution’ s burden of
proof or assisted the State in obtaining a death sentence.

(5) Trial counsel did not object to inadm ssible hearsay
testinmony of Scott Jason McGuire concerning victimstatenents

Trial counsel failed to object to inadm ssible hearsay
testimony of Scott Jason McGuire concerning statenents the
victimmade just before his death (R-PC, V V, 643; M PC,
Ground 12). Appellant argues that these hearsay statenent
were introduced to prove the victims state of m nd and
subsequent acts of Appellant.

Hearsay is a statenent, other than one nade by the
decl arant while testifying at trial, offered in evidence to
prove the truth of the matter asserted. Section 90.801(1)(c),
Fla. Stat. (1997). Appellant also argues that no exceptions
to the hearsay rule apply to these statenents.

First, trial counsel failed to object to McGuire’'s
hearsay testinony that Hensley starting tal king about sl eeping
arrangenents. He told M. Brown he could sleep in his bedroom
with him He told McGuire he could sleep on the couch; he

said he didn't know what their game was but if they cane to



rob himthat was all the noney he had; they could take it(R, V
Vi1, 865). Appellant argues this was inadm ssible hearsay to
whi ch no hearsay exception applied. A homicide victins state
of mnd prior to the fatal event generally is neither at issue
nor probative of any material issue raised in the nurder

prosecution. See Wods v. State, 733 So.2d 980 (Fla. 1999).

The jury heard inadni ssi bl e hearsay evidence that Hensl ey
had told Appellant he could sleep with himin his bedroom
Thi s inadm ssi bl e evidence caused the jury to believe that if
Hensl ey told Appellant he could sleep in the bedroomw th him
t hat Appellant is the one who stabbed Hensley to death rather
than McGuire who was told he could sleep on the couch.
Statenments of a victimare not adm ssible to prove subsequent

acts of a defendant. See Bailey v. State, 419 So.2d 721 (Fla.

1st DCA 1982).

Further, the jury was allowed to hear inadm ssible
hearsay evidence that Hensl ey must have thought that Appellant
and McGuire were at his roomto rob him Odinarily, a
victims state of mind is not a material issue, nor is it
probative of a material issue in a nurder case. Wods, 733
So. 2d at 987 Appell ant contends no hearsay exceptions apply to
this statement. The jury heard inadm ssible hearsay evidence
of the victinms state of m nd. Appellant argues this led the

jury to believe that the victimbelieved Appell ant was at



Hensley’s roomto rob himand then Appellant did rob Hensley.
Finally, this inadm ssible hearsay evidence led the jury to
bel i eve Appell ant should not have killed the victimafter he
offered his noney. The jury heard evidence in which the
probative val ue was far outwei ghed by the danger of unfair
prejudice to Appellant. Appellant contends the jury used this
i nadm ssi bl e evidence to find Appellant guilty and/or sentence
himto death.

Second, trial counsel failed to object to MGuire’'s
hearsay testinony that Hensley said he was a concrete
contractor; he had some work |ined; he was shorthanded and he
offered thema job. (R, V VIII, 863). Appellant contends
this was inadm ssible hearsay to which no hearsay exception
applied.

The jury heard i nadni ssible hearsay testinony that
Hensl ey had offered a job to Appellant and then, Appell ant
turns around and stabs himto death. This evidence was not
rel evant. The probative val ue was outwei ghed by the danger
of unfair prejudice to Appellant. The jury used this
i nadm ssi bl e hearsay to convict Appellant and/or sentence him
to death.

Third, trial counsel failed to object to McGuire’s
hearsay testinony that Hensley got around to the fact that he

was a hompbsexual and he asked then what their preference in



sexual activities were(R, V VIII, 864). Appellant argues this
was i nadm ssible hearsay to which no hearsay exception
appl i ed.

This hearsay testinony led the jury to believe that
Appel | ant killed Hensl ey because he was a honobsexual. This
was the inference even though there was no testinony to
support this inference(R, V VI-IX, 657-1089). The jury
considered irrelevant and highly prejudicial evidence.
Appel | ant contends the state argued the alleged notive was
robbery, to obtain the victims truck (R, V XI, 1237-1238).
This hearsay testinmony was highly prejudicial as there was no
evidence at trial that Appellant had any aninosity, bias or
prej udi ce agai nst honosexual s.

Further, this testinony along with other evidence |ed the
jury to believe that Appellant stabbed Hensl ey because he told
Appel l ant he could sleep with himin his bedroom The jury
considered this inadm ssible hearsay evidence as proving or
tending to prove that Appellant stabbed Hensley. A statenent
admtted to show state of mnd is only allowed to prove the
state of m nd or subsequent act of the declarant, not of a

def endant. See Brooks v. State, 787 So.2d 765 (Fla. 2001).

Fourth, trial counsel failed to object to McGuire's
hearsay testinony that Roger Hensley suggested they go back to

his apartnment(R, V VII1, 862). Appellant argues this was



i nadm ssi bl e hearsay to which no hearsay exception appli ed.

The jury heard and considered this hearsay statenent as
it gave a reason for Appellant and McCGuire being in the room
of Hensley. But for this inadm ssible hearsay statenent the
jury would not have known exactly how Appellant and McGuire
ended up in Hensley’'s apartnment. Appellant argues that but
for this statenent and the other hearsay statenents, he may
not have felt conpelled to testify.

Fifth, trial counsel failed to object to McGuire’s
hearsay testinony that Hensley said he had to get up awfully
early to go to work (R, V VIII, 865). This was just before
Hensl ey proceeded to go into the bedroom Appellant argues
this was inadm ssible hearsay to which no hearsay exception
applied.

Appel | ant argues this was inadm ssible hearsay to which
no hearsay exception applied. The jury’'s inference was that
the victimwas hard working man who went to bed early so he
could go to work the next nmorning. This evidence was not
material to the jury’'s consideration of Appellant’s guilt or
i nnocence.

Because trial counsel did not object, the jury heard
i nadm ssi bl e hearsay testinony concerning victim statenents.
Appel | ant argues that one statenment in particular was

extrenely prejudicial. That statenment concerned the victims



state of m nd about whet her Appellant was there to rob him
Appel l ant contends this statenment was used to prove the
subsequent acts of Appell ant.
(6) Trial counsel did not object to the State’s use of |eading
guestions on direct exam nation of its witnesses fromthe
begi nning to the end of trial

Appel | ant contends that the State used | eadi ng questions
fromthe beginning to the end of trial (R, V VI, 567- 714, V
VII, 740-828, V VIIIl, 855-898, V IX, 992-1090; M PC, G ound
14).

Trial counsel only objected one time to the States use of
| eadi ng questions (R, V VIII, 862). That occurred during the
testimony of Scott Jason McGuire. On direct exam of MGuire
t he prosecutor asked:

Q | assunme all three of you got out of
the pickup truck and wal ked into the
roomthere that this gentleman had there?
M. Quarles: Judge, |’ve been rather |enient
so far. W object to the continuing |eading
nature of M. Davis’ questions.
The Court: Objection be sustained.
(R, V VIII, 862). This objection to the use of |eading
guestions was at the insistence of Appellant (R-PC, V II,
267). Appellant testified at evidentiary hearing that:
“l had previously, before that, that he
was —you know, he was basically doing

that to every witness that was brought up,
so on that one issue, | started, nobre or

| ess, conplaining a ot nore =2



(RPC, VII, 267). Appellant testified he was conplaining to
trial counsel about the State’s use of |eading questions even
before trial counsel objected. It was obvious to Appell ant
that the State was telling its witnesses what to say even
before they said it (R-PC, VII, 267-268). Appellant
testified the State was telling the witnesses what to say
because they did not know what they were tal king about (R-PC,
VI, 268).

Appel | ant argues that trial counsel’s failure to object
to the use of |eading questions allowed the State to introduce
any evidence it wanted. Appellant further contends trial
counsel’s failure to object to the State’'s use of [|eading
guestions caused the trial to progress rapidly. At the end of
the first day of trial, the prosecutor told the court that the
first seven witnesses went a bit quicker than expected (R, VI,
559-560). The prosecutor also admtted that he was ahead of
schedule (R, VI, 560). Even the court seenmed to believe the
wi tnesses and trial went faster than expected (R, V VI, 559).
Just before Scott Jason McGuire testified on Wednesday,

Oct ober 16, 1996, another indication of the fast pace of the
trial took place when the court and prosecutor stated:

The Court: We're going too fast?

M. Davis: Yes. | was going to tell you

earlier, we need to actually slow it down
(R, V VII, 726-727, 828).



After twelve witnesses had testified for the State, the court
again remarked about the fast pace of the trial when it said:

The Court: Adm ttedly, all the w tnesses
so far have been going pretty quick.

(R, VVIIlI, 853). At the evidentiary hearing, the trial
prosecutor testified he was not surprised at how fast the
trial progressed (R-PC, VI, 35).

Leadi ng questions should not be used on the direct
exam nation of a witness except as nmay be necessary to devel op
the witness’ testinony. Section 90.612(3), Fla. Stat. (1997).
Ordinarily, leading questions should be permtted on cross-
exam nation. Section 90.612(3), Fla. Stat. (1997).

Al t hough a party rarely has a choice in selecting the
W t nesses needed to prove his case, nevertheless, a party who
calls a witness is expected to have reason to believe that the
witness will give testinony favorable to that party w thout
the need to use | eading questions. Fromthis assunption cones
t he general rule that a party nmay not ask a witness a | eading
guestion on direct or redirect exam nation. See Erp v.
Carroll, 438 So.2d 31 (Fla. 5th DCA 1983)

Appel | ant contends that the State used | eadi ng questions
begi nning with Mart ha Doak, the housekeeper who di scovered the
victim s body and ending with Ronal d Reeves, the nedica
examner (R, V VI, 567- 714, V VI, 740-828, V VII1, 855-898,

V I X, 992-1090) . Trial counsel did not object (except one



time) to the State’s use of |eading questions during the
exam nati on of each state witness (R, V VI, 567- 714, V ViIlI,
740-828, V VIII, 855-898, V IX, 992-1090).

Appel | ant acknow edges that Doak, Edward Schl aupitz, Roy
Von Hof and Officer Erickson, were not “inportant” w tnesses
li ke McGuire or the FBI agents (JimHarcum Robert Childs and
John Grant) who testified for the State. But Doak, was the
first witness for the State of Florida. She was the
housekeeper who found the body of Roger Hensley (R, V VI, 659-
660). O her than finding the body and establishing venue she
did not provide the any other nmaterial testinony.
Nevert hel ess, the State used | eadi ng questions throughout her
testi mony and each and every wi tness throughout the trial (R, V
VI, 567- 714, V VII, 740-828, V VIII, 855-898, V IX, 992-1090
Leadi ng questions that suggested the desired answer to the
wi tnesses. |t was not necessary to use |eading questions with
Mart ha Doak, or any of the other w tnesses, to develop their
testimony. They were not a hostile witness. They were not an
adverse party. Most matters were not prelimnary matters.
The wi tnesses were not children or ignorant. Finally, this

was not a situation where the witnesses’ nenory was exhaust ed.

Appel | ant further contends the State used | eading

guestions during the direct exam nation of: the second



wi tness, Investigator James Gogarty of the Ornmond Beach Police
Departnment (R, VI, 675-691); the third witness, Cary Ace
Bowers (R, V VI, 692-695); the fourth w tness, Edward
Schl aupitz(R, V VI, 695-701); the fifth w tness, Roy Von
Hof (R, Vol VI, 702-706); the sixth w tness, Audrey Hudson (R,
V VI, 707-712); the seventh witness, Officer David Erickson
(R, V VI, 713-715.; the eighth wi tness, FBI agent Janes
Harcum(Rec Vol . VII, pp. 740-747); the ninth w tness, FBI
agent Robert Childs (Rec Vol VII, pp. 747-754, 758-771, 773-
774, 775-776, 782-783, 785-787); the tenth wi tness, FBI agent
John Grant (Rec Vol. VII, pp. 788-797, 798); the el eventh
w tness, Detective Henry Osterkanp (Rec Vol. VII, pp. 799-
816); the twelfth wi tness, FDLE agent Steven MIler (Rec, Vol.
Vi1, pp. 816-823, 826); the thirteenth witnesses, co-
def endant, Scott Jason McGuire (Rec, Vol. VIII, pp. 854-862,
863, 868-869, 870-871, 873-876, 878-879); the fourteenth
witness, N. Leroy Parker (Rec, Vol. IX, pp. 992-1027); the
fifteenth witness, David Perry (Rec, Vol. IX, pp. 1027-1035);
the sixteenth wi tness, Jennie Ahern (Rec, Vol. IX, pp. 1036-
1048); the seventeenth w tness, Margaret Tabor (Rec, Vol. IX,
pp. 1049-1057); and the eighteenth, and final w tness, Ronald
L. Reeves (Rec, Vol. I X, pp. 1057-1089).

Appel | ant contends trial counsel’s failure to object to

| eadi ng questions with the first w tness, Doak set the tone of



the trial with the jury. Appellant argues it was not clear
whet her the answers of Doak and all other wi tnesses called by
the State were their answers or the prosecutors answers. This
is inportant because later in the trial in closing, the
prosecut or nmade nunerous statenments of personal opinion or
bel i ef and other statenments which nade the jury treat himas a
def acto nenmber of the jury. Appel | ant submits it appeared to
the jury that trial counsel was not subjecting the State’'s
case to neani ngful adversarial testing because trial counsel
was convinced of the Appellant’s guilt. Appel | ant cont ends
that, but for this evidence elicited by |eading questions, the
state could not have elicited facts to prove the el enents of
the crime charged. The jury based its conviction of
Def endant upon this evidence elicited by |eading questions on
di rect exam nati on.
(7) Trial counsel did not object when the State elicited
testinony from Scott Jason McGuire that he was telling the
truth

Appellant alleged in this ground that trial counsel
failed to object when the State asked one of its star
Wi t nesses whether he was telling the jury the truth. (R V
VI, 878-879; MPC, Gound 21). Trial counsel denied
Appel | ant effective assistance of counsel by failing to object
to this testinony.

Trial counsel did not object when the state elicited



testimony from Scott Jason McGuire on direct exam nation that:
he told the detectives the truth after they told himthe
didn't believe him (R, V VIII, 878); he told themthe truth to
help hinself (Id. at 878); the bottomline is McGuire told the
police the truth once he started talking (ld. at, 879); and
McGuire was telling the truth at trial (ld. at 879).
Appel | ant contends that testinony that a witness is being
truthful to a jury invades the province of the jury.

Determining the credibility of witnesses is solely within the

province of the jury. See State v. Brown, 767 So.2d 565 (Fl a.
4t h DCA 2000). The State was al so bolstering the credibility
of this witness even before it had been attacked. This is

i nproper. A party nmay attack or support the credibility of a
wi tness, including an accused, by evidence in the form of
reputation, except that evidence of a truthful character is
adm ssible only after the character of the witness for

t rut hful ness has been attacked by reputation evidence.

Section 90.609, Fla. Stat. (1997). This was not reputation
evidence for truthfulness. Appellant argues this testinony

i mproperly bolstered the credibility of McGuire in the eyes of
the jury. This testinony was inadm ssible and highly
prejudicial to the interests of Appellant.

(8) Trial counsel nmade a statenment in opening which was highly
prejudicial to Appellant.



In this claim Appellant alleged that trial counsel was
i neffective when he said in opening statenment that Appell ant
didn’t play golf, he drank al cohol, did crack cocaine, that it
was not a good life and was not anything counsel or the jury
would do (R-PC, VV, 614; MPC, ground 5).

Trial counsel nade a statenment in opening which was both
prejudicial to and not consented to by Appellant. Counsel
said in opening statenent:

“M McGuire and M. Brown, they don’t go

pl ay golf together. They don’t do things

li ke that. They do things |ike consune a

| ot of alcohol. They do crack cocai ne.

They hang out on the Boardwal k area, unem

ployed. [It’s not a good |life and it’s not

a —it’s not sonething they any of us woul d

do, but it’s just a —that’s the way it was.”
(R, V VI, 648-649). Appel l ant testified at the evidentiary
hearing he did not consent (except to the unenpl oynent
statenent) to trial counsel making these statenments (R-PC, V
1, 256). Trial counsel nmay have been attenpting to be
“honest” with the jury to establish some credibility. But,
trial counsel could have said that Appellant had used
excessive alcohol and drugs prior to or about the tinme the
victimwas killed w thout saying Appellant did not |live a good
life. Appellant argues that trial counsel was telling the
jury Appellant did not live a good life, he lived a bad life.

Therefore, the jury believed that Appellant nust be a bad

person. Appellant argues that trial counsel was telling the



jury that Appellant was not |like trial counsel or the jury.
Appel l ant contends trial counsel was distancing hinself from
his own client right fromthe beginning of the trial. The
effect was to convey to the jury, “he’s not like us good
people, he’'s a bad person.” These statenents were highly
prejudicial to Appellant.

Appel l ant testified he cane to Daytona Beach on vacation
(R, V X, 1112). Appellant contends Daytona Beach is not the
golf capital of the world. Daytona Beach is best known for
events |i ke Bi ke Week, Speed Week, Spring Break,

Bi ket oberfest, and Bl ack Coll ege Reunion. These are all
events involving al cohol and partying. Further, Appellant did
not hang out on the Boardwalk (R, V I, 256-257). The
Boardwal k i n Dayt ona Beach is well known for crinme including
drugs and teenage prostitution. Appellant was prejudi ced by
trial counsel’s statenent that Appellant hung out where crine,
i ncludi ng teenage prostitution goes on.

Trial counsel’s statenments not only did not subject the
State’'s case to neaningful adversarial testing. Appellant
contends these statements also assisted the State in the
prosecution of its case by lessening its burden of proof. The
total effect of these statement was to convey to the jury that
Appel | ant was a “bad person.”

(9) In closing argunent, trial counsel did not make argunents



t hat woul d have supported the defense theory of the case and
t hat woul d have i npeached the credibility of one of the
State’s star witnesses; trial counsel made a statenment of
concessi on not supported by the evidence and trial counsel
made a statenent prejudicial to the interests of Appell ant

In this ground, Appellant alleged trial counsel entirely
failed to subject the State’s case to neani ngful adversari al
testing in his closing argunent (R-PC, V V, 627; MPC, G ound
8). Trial counsel’s coments | essened the burden of proof on
the State. Appellant was prevented from maki ng many argunents
because trial counsel was ineffective in the cross-exam nation
of Scott MGuire about prior inconsistent statenents and ot her
matters.

First, trial counsel told the jury that one of the
witnesses was M. Bowers who found the driver’s |icense (of
Roger Hensley) and contacted the police (R, V X, 1222).
Bower’s testified he found Roger Hensley's driver’'s license
and phone card at the corner of Earl Street and O eander in
Dayt ona Beach, approximately one block off of AlA (R, V VI,
693-694). At the evidentiary hearing, McGQuire admtted to
having lived at 507 Earl Street in Daytona Beach and having a
Florida ID card with that address (R-PV, VI, 74-75). Trial
counsel did not argue the fact that Scott Jason MCGuire lived
at 507 Earl Street in Daytona Beach and that Roger Hensley’'s

driver’s license was found on Earl Street.

Second, trial counsel said in closing argunment that:



Mar garet Tabor cane in and said that she found

sonme bl ood on those sane tennis shoes or on one

of the shoes. And | believe she said that --

well, | don’t know, | think she did a match and

i ndi cated that the blood was -- sone anmount of

bl ood on there matched Roger Hensl ey.
(R, V XI, 1229). Trial counsel’s argunment was incorrect.
Mar gar et Tabor testified that she:

identified human bl ood on the right shoe.

It is consistent with him (Roger Hensl ey)

meaning | can’t -- | can’t say, well it’s

the sane allele type so it’s him All

can do is, he cannot be elimnated as a

donor or a source of that particular blood

stain, because there are other people out

in the world who do have that type. But it

is consistent with him
(R, V 1X, 1053-1054). Trial counsel failed to argue to the
jury that sone bl ood found on one of (Appellants) shoes was
only consistent with Hensley’'s blood type. He failed to argue
t hat while Hensley could have been a donor of the blood it was
not proven conclusively that it was Hensley’'s blood. It was
consistent with Hensley’'s blood and the bl ood of a I ot of
ot her people too. The jury heard trial counsel admt that
Hensl ey’ s bl ood was found on one of Appellant’s shoes.
Appel l ant contends trial counsel |essened the State’s burden
of proof.

Third, trial counsel imrediately followed up with the

st at ement t hat:

t he Defendant was in the place. There is
bl ood all over the place. So sure, he’'s



going to get some bl ood on his shoes.
(R, V XI, 1229). Again, trial counsel erred when he admtted
t hat Appel |l ant had Roger Hensley’'s bl ood on his shoes.
Finally, trial counsel failed to argue that the State had not
proved beyond a reasonabl e doubt that Hensley’'s bl ood was
found on Appellant’s shoes (R, XI, 1217-1237, 1263-1265).

Fourth, trial counsel nade a statenment that distanced

hi mself fromhis client and | essened the State’'s burden of
proof when he sai d:

McGuire and Brown are convicted felons.

These aren’t people that you' re going to

have over to your house on Saturday after-

noon for a Labor Day picnic or anything

like that. These are not wonderful people

by any neans.
(R, V XI, 1232). This statenment did not place Appellant in a
good light in the eyes of the jury. It distanced trial
counsel fromhis own client. The jury viewed the statenent as
such. This statenment nmade it appear to the jury that trial
counsel did not believe in the defense or even |like his own
client. The jury believed that if Appellant was not someone
who trial counsel would associate with and was not a nice
person, he nmust have commtted the crime. This statenment was
adverse to the interests of Appellant. Appellant did not
consent to trial counsel nmaking this statenment about Appell ant

(R-PC, V11, 264).

Fifth, trial counsel argued to the jury that they shoul d



consi der whether a wi tness has ever been offered or received
any noney, preferred treatnment, or other benefits. He then
ar gued:

preferred treatnment in order to testify

at a proceeding. Well, that’s Scott

McGuire to a tee.
(R, V XI, 1235). Because trial counsel failed to cross-exam ne
Scott McGQuire on exactly what he received in return for his
pl ea, Appellant was not able to argue all of the preferred
treatment McGuire received. Trial counsel’s ineffectiveness
prevent ed Appellant from arguing everything McGuire received
(as nmore thoroughly discussed in section(l) above). The jury
di d not know about and did not consider the fact that MCGuire
testified the way he did at trial because if he did not, the
State woul d set aside his plea and sentencing and try him on
the First Degree Murder charge (R-PC, V'V, 710). Trial
counsel’s ineffectiveness prevented Appellant from arguing
that McGuire' s testinony was bought and paid for by the State
and thus could not be relied upon. The jury did not know of
these material facts when they considered the credibility of
McGuire.

Si xth, trial counsel failed to argue to the jury that

Scott McGuire admtted that the clothes (including his shoes)
he was wearing at the tinme of Roger Hensley’'s nurder were

“l ost” (EX #3, SCO01-1275, 19).



The jury heard evidence that Appellant said he had
destroyed or burned his pants because they had bl ood on them
(R, V VII, 763). The jury did not know and did not consider
the fact that McGuire had “lost” his clothes including the
shoes he was wearing at the tine of Hensley' s death. Due to
trial counsel’s ineffectiveness, Appellant was prevented from
arguing this fact as evidence of McGuire’'s guilt. If trial
counsel had adequately cross-exam ned McGuire, Appellant could
have made this argument to the jury.

Seventh, due to trial counsel’s ineffectiveness,
Appel | ant was prevented fromarguing to the jury that Scott
McCGuire s tape recorded statement with Steven M Il er of
February 15, 1993, was not nade until MIller had intervi ewed
McGuire for approximately two and one-half to three hours (EX
#3, SCO01-1275, 2). Since trial counsel was ineffective during
the cross-exam nation of MGuire about this fact, Appellant
was prevented fromarguing this to the jury. The jury did not
know and did not consider that McGuire initially did not want
to be tape recorded because trial counsel failed to nake this
argunment. The jury did not consider the effect of this fact
upon the credibility of McCGuire

Ei ghth, due to trial counsel’s ineffectiveness, Appell ant
was prevented fromarguing to the jury that no gun had ever

been introduced in Appellant’s trial (I R Exhibits, 1-4).



In his trial testinmony, Scott MGuire testified that Appellant
had a gun(R, V VIII, 857-861, 866).

Trial counsel failed to argue to the jury that FBI agent
James Harcum had testified about Appellant being in possession
of a gun when he was arrested in Tennessee in November of 1992
(R, V VII, 742). Appellant argues, trial counsel failed to
argue that there was no gun introduced into evidence in
Appellant’s trial. (I R Exhibits, 1-4). Appellant contends
trial counsel also failed to argue that the lack of a gun
i ntroduced into evidence also affected the credibility of the
FBI agents who testified about a confession Appell ant had
made. The jury did not consider this argunment in weighing the
credibility of the FBI agents and McGuire. Appellant contends
this argunent was especially inportant to the theory of
def ense since the FBI agents testified to a confession by
Appel | ant .

Ni nth, due to trial counsel’s ineffectiveness, Appellant
was prevented fromarguing to the jury that there were far
nore footprints at the scene of the crine that were not
identified with Appellant. The footprint expert for the State
testified that there were 12 other shoe tracks not identified
with Appellant’s shoes at the scene of the crime (R, V IX
1048). Appellant argues that although he was at the scene of

the crime, so was McGuire. Trial counsel failed to argue this



fact to the jury (R, V XI, 1217-1237, 1263-1265). Furt her,
trial counsel did not argue this fact in a reasonabl e doubt
argument (ld at 1217-1237, 1263-1265).

Finally, due to trial counsel’s ineffectiveness during
the cross exami nation of McGQuire (as discussed is section (1)
above), Appellant was prevented from using each and every one
of these prior inconsistent statements to inpeach the
credibility of the State’'s star wi tness, MGuire. Appell ant
was prevented fromarguing that if the jury could not rely
upon one statenment of McGuire, they could not rely upon either
of the statements. This was due to trial counsel’s
i neffectiveness. The jury did not know about and therefore
di d not consider the effect of these inconsistent statenents
upon the credibility of MGuire.

Si nce Appellant testified at trial that he did not stab
Roger Hensl ey, Appellant contends the all eged confession would
have been negated. Appellant further contends that since
there were no credible eyewitness to testify that Appell ant
commtted the murder, reasonable doubt would have been
creat ed.

(10) Trial counsel made a concession in rebuttal argunment not
supported by the evidence

In this ground, Appellant alleged that trial counsel had

conceded in closing argunent that the victimwas “gurgling” on



his own blood. The evidence at trial did not support this
statement (R, V VIII, 871; MPC, G ound 9)

Trial counsel |essened the State’s burden of proof when

he said to the jury:

“and the prosecutor can stand up here and

tal k about gasping and gurgling and gasping

and gurgling to make everything just sound

horri bl e when Paul Brown is on trial. There

is no doubt that all of that happened.”
(R, V XI, 1264). Trial counsel’s failure was in admtting
that the victimwas “gurgling.” Scott MGuire never testified
that he heard the victim®“gurgling.” MGuire testified that
he only heard the victimsound |like he was struggling to
breat he, gasping his last breaths (R, V VIII, 871).

Trial counsel’s concession of fact prejudiced Appell ant
because the statenents of the prosecutor were not supported by
the record and were highly inflammtory. They were nade only
to inflame the passions of the jury. By admtting that Roger
Hensl ey was “gurgling” or choking to death on his own bl ood,
trial counsel nade statenments which were highly detrinental to
Appel l ant. Appellant argues that trial counsel was assisting
the State. Trial counsel was |essening the burden of proof on

the State.

(11) Trial counsel did not object to irrelevant and
prejudicial testinony concerning the condition of the victim

This ground clainms ineffectiveness of trial counsel for



failing to object to inflammtory and irrel evant evidence
during the testinmony of State’'s wi tness Edward Schl aupitz (R-
PC, VV, 680; MPC, Gound 17). Trial counsel did not object
to non-relevant and inflammtory testinony of Edward
Schl aupitz. This comrent concerned the condition of the
victim The comment was neither relevant nor responsive.

The State called this witness to prove the identity of
the victim The State showed Schl aupitz State exhibit 3-E
whi ch was a phot ograph of a man. The witness identified the
phot ograph as Roger (R, V VI, 701). In response to a question
about WAs this Roger Hensley? the wi tness said:

“I'n slightly worse condition then I have ever
seen him But yes, it is. Yes, sir.”

(Id at 701). Trial counsel did not object (Id at 701). The
jury heard inadm ssible and irrel evant testinony of the

W t ness’ opinion about Hensley’'s physical condition. It was
not responsive either.

Rel evant evidence is defined as evidence tending to prove
or disprove a material fact. Section 90.401, Fla. Stat.
(1997). \Whether the victimwas in worse condition than this
wi t ness had ever seen himwas not relevant to prove that
Appel | ant had nurdered Hensley. This testinony inflamed the
passions of the jury. The jury relied on this enotional and
hi ghly prejudicial evidence to convict Appellant. This

wi tness was successful in doing what that State could not do



concerni ng phot ographs which are “gruesone” and inflammtory.
It tended to inflame the jury and was unduly prejudicial.

Appel | ant contends that trial counsel’s failure to object
was anot her exanple letting it all conme w thout subjecting the
case to adversarial testing.

(12) Trial counsel did not object to inproper comments and
argument of the State in opening statenent.

Appellant clainms in this ground that trial counsel did
not object to personal opinion or belief and argument of the
prosecutor in opening statement(R-PC, V V, 609; MPC, G ound
4) . Appel | ant contends opening statenment is an
opportunity for counsel to tell the jury what the evidence
will be or what counsel believes the evidence will be. It is
not the time to argue the case. It is not the time for
counsel to tell the jury that after they hear the evidence,
counsel is convinced they will return a verdict of guilty.
The prosecution may tell the jury that the State will be
asking the jury to find defendant guilty after the evidence
has been heard. In this case the prosecutor went beyond the
bounds of perm ssi bl e openi ng when he said:

“that the fact of the matter will be after

you hear all the evidence, |’m convinced
you' Il return a verdict of guilty as to
first-degree nurder on the part of M. Brown.”

(R, V VI, 646). Trial counsel did not object (ld at 646).

This was the personal opinion of prosecutor on Appellant’s



guilt. This statenent was highly prejudicial and constituted
fundanental error.

The prosecutor also said in opening:

“and in this case, |I’mconvinced when you

hear all the evidence—you don’t have to find

a person guilty of both necessarily—but |’ m
convinced you'll find that M. Brown is guilty

of first-degree nurder ... 7

(R, V VI, 646). Trial counsel did not object (Id at 646).
This statenment constituted the personal opinion or belief of
t he prosecutor in Appellant’s guilt. It also constituted
argunment. Appellant contends this statement was highly
prejudicial and constituted fundanental error.

The State in opening also told the jury that Scott
McGuire | ooked in the bedroom and:

“there is M. Hensley laying there on the floor,
bl oody ness everywhere.”

(R, V, VI, 640). This coment was argunment. Trial counsel
did not object (R, VI, 640). Appellant acknow edges this is
probably not the npbst prejudicial statenent ever made by a
prosecutor in opening. Nevertheless, it established a trend
for trial counsel not to hold the State’'s feet to the fire
concerning evidentiary matters.

Further, the State in opening told the jury that they
woul d hear from McCGuire that M. Hensl ey was:

| ayi ng there gasping for breath, gurgling,
choking, basically dying there on the floor.



(R, V. VI, 641). Trial counsel did not object (R, V VI, 641).
Appel l ant contends that this was argunent by the State. It
was not supported by evidence (R, V VIII, 871). It was also
hi ghly prejudicial.

Trial counsel’s conduct in not objecting to these
comments and argunents set the stage for the State to engage
in the other conduct described herein. This was the beginning
of trial counsel not acting as an advocate for Appellant.

Thi s conduct and the other conduct described herein resulted
in an entire failure by trial counsel to subject the State’'s
case to neani ngful adversarial testing.

(13) Trial counsel failed to take the deposition of Robert
Chil ds before trial.

This ground of the notion for postconviction relief
all eged trial counsel failed to take the pretrial deposition
of Robert Childs (R PC, VV, 642; MPC, Gound 11). Appell ant
argues that if trial counsel had taken the pretrial deposition
of Robert Childs he would have | earned that Appellant was not
gi ven any substantial amount of al cohol when he was arrested
by the FBI. Therefore, trial counsel would not have asked the
guesti on which opened the door to highly prejudicial evidence
of collateral crines.

Any time after the filing of the charging docunent any

party may take the deposition upon oral exam nation of any



person authorized by this rule. Fla. R CrimP. 3.220(h). If
trial counsel had taken the pretrial deposition of Robert
Chil ds he woul d have | earned that the Appellant was given only
a capful of whiskey (R V VII, 783).

At trial, Robert Childs testified that he cane into
contact with Appellant on Novenber 8, 1992, at a farnmhouse in
Laf ayette, Tennessee (R, V VII, 748). Childs said that the
foll owi ng day, Novenmber 9, 1992, he had contact w th Appell ant
when Appel |l ant was transported to the FBI field office to
fingerprint himand take himto court for his initial
appearance. The arrest of Appellant occurred on the 8th which
woul d have been a Sunday (R, V VII, 751-752). Childs said
that the capful of whiskey that was given to Appellant was
when he was arrested on Novenber 8, 1992. Childs said the
interview that he had with Appellant was the next day,
November 9, 1992 (R, V VII, 783).

Trial counsel’s failure to take the deposition of Childs
resulted in irrelevant and highly prejudicial testinony that
there was a standoff at the farmhouse with Appellant having a
firearmthat |asted for over two hours (R, V VII, 782).
Appel | ant argues that if the jury had not heard this highly
prejudicial and irrel evant evidence, the jury would not have
formed the opinion that Appellant was an extrenely viol ent

person and because of this other incident he nust be guilty as



charged in the Indictnment.

Appel l ant contends that if trial counsel had taken the
pretrial deposition of Robert Childs he would not have asked
t he question concerning al cohol being given to Appellant.
(14) Appellant was denied effective assistance of counsel
because trial counsel did not question nunerous State
w t nesses about Appellant not confessing the nurder to them

In this claim Appellant argues that it would have been a
successful trial tactic for counsel to elicit testinony from
FDLE agent M Il er and Detective Osterkanp that Appellant did
not confess to them (R-PC, V V, 681; MPC, Gound 18). Trial
counsel was ineffective for not asking M|l er and Osterkanp
whet her Appellant had admtted to them that he stabbed Roger
Hensl ey to death. Trial counsel waived cross-exam nati on of
Detective Osterkanp (R, V VII, 816). Trial counsel did not
guestion FDLE agent MIler on this matter (ld. at 826-828).

Appel | ant contends this would have been a trial tactic to
conbat the confession testinony of the FBI agents. It would
have shown the jury that Appellant did not confess to FDLE
agent MIller who was involved in the investigation of
Hensley's nurder (ld. at 817). He was involved in the
i nvestigation of this case including interview ng the co-
def endant, McGuire (ld at 817-822). It would have shown that
Appel | ant did not confess to Detective Osterkanp either.

Ost erkanp handl ed nurder investigations at the tinme of



Hensl ey’ s death (Id at 799). He was involved in the

i nvestigation of Hensley’'s death including going to Tennessee
to retrieve sone evidence taken from Appell ant and arrest him
for Hensley s nmurder(ld. at 799-802). Appel | ant cont ends
that trial counsel should have shown that Appellant did not
confess to the two investigators who were responsi ble for
Hensl ey nmurder investigation.

Trial counsel’s failed to neutralize or mnimze the
testinmony of all the state witnesses (except the FBI agents
and Scott Jason McGuire) regarding the witnesses |ack of
know edge concerni ng Appellant’s confession to stabbing Roger
Hensley to death. The jury would have known how irrel evant
the witnesses testinony was concerning the ultimate issue if
trial counsel had asked each of these wi tnesses whether or not
it was true that Appellant had never confessed to themthat he
kill ed Roger Hensley. This tactic would have nade tri al
counsel’s cl osing argunment about the inportance or |ack of
i mportance of w tnesses even stronger. It would have tied
testinmony or facts to trial counsel’s argunent.

Appel l ant argues trial counsel entirely failed to subject
t he prosecution’s case to neani ngful adversarial testing.
Trial counsel’s ineffectiveness began in opening statenent and
ended in Appellant’s closing argunment. |In between, trial

counsel entirely failed inpeach the credibility of the co-



def endant, opened the door to irrelevant and highly
prejudicial testinony, did not object to inadm ssible hearsay
statenments of the victim did not object to the State’s use of
| eadi ng questions all during trial, nmade a concession of
evi dence not supported by the record. 1In rebuttal argument,
trial counsel (w thout Appellant’s consent) conceded Appell ant
had “turned bad.” Appel | ant argues counsel’s over al
performance neasured by the totality of the grounds under
this issue creates a presunption of ineffective assistance of
counsel .

ARGUMENT | |

THE TRI AL COURT ERRED | N DENYlI NG APPELLANT A NEW TRI AL
BASED UPON HI' S CLAIM OF NEWY DI SCOVERED EVI DENCE

In this claimAppellant alleged he was entitled to relief
based upon newly di scovered evidence that Scott MGuire had a
prior burglary conviction and escape fromthe state of Ohio.
At trial he did not admit to this violent felony conviction.
McGuire only adnmitted to two felony convictions for drug
offenses. (R, V VIII, 880).

First, to qualify as newly discovered evidence, the
asserted facts nmust have been unknown by the trial court, by
the party, or by counsel at the time of trial, and it nust
appear that defendant or his counsel could not have known them
by the use of due diligence. Second, to pronpt a newtrial,

the newy discovered evidence nust be of such nature that it



woul d probably produce an acquittal on retrial. See Bl anco
v. State, 702 So. 2d 1250 (Fla. 1997).

The standard of review to be applied is that as | ong as
the trial court’s findings are supported by conpetent
substanti al evidence, the reviewing court will not substitute
its judgnment for that of the trial court on questions of fact,
i kewi se of the credibility of the witnesses as well as the
wei ght to be given to the evidence by the trial court.

Bl anco, 702 So.2d at 1252.

In his notion for postconviction relief, Appellant
all eged the newly evidence was as follows: Scott Jason
McGuire escaped fromthe Mansfield Correctional Institute,
Mansfield, Ohio, on February 15, 1989. (R-PC, V V, 587). A
copy of the Ohio Warrant of Arrest and Hold Order was attached
to the motion in support of this allegation (R-PC, V V, 695).
Thi s docunent |isted an AKA of Scott Jason McGuire. At the
time of Roger Hensley’'s murder, on or about Novenber 6, 1992,
Scott Jason McGuire was an escaped convict (R-PC, V V, 587).
Scott Jason McGuire was convicted of the felony of Burglary in
Cuyahoga County, Ohio on Decenber 12, 1986, and was sentenced
to atermof five to twenty-five years incarceration. A copy
of the Ohio Warrant of Arrest and Hold Order was attached to
the notion in support of this allegation (R PC, V V,695).

Scott Jason McGuire used the assunmed name of Scott Keenumin



this Burglary conviction from Cuyahoga County, GChio. A copy
of Ohio Warrant of Arrest and Hold Order was attached to the
nmotion in support of this allegation (R-PC, V V, 695.

Finally, the state of Ohio placed a hold on Scott Jason
McGuire with the Florida Departnment of Corrections (R-PC, VV,
696). Appellant argued that there were no inconsistences in
the newWy discovered evidence.

Appellant alleged in his notion for postconviction relief
that this evidence was di scovered when a check of the Florida
Departnment of Corrections website on Scott Jason McCGuire
reveal ed a hold placed on himby the State of GChio (R-PC, V V,
587) .

In denying relief, the trial court found that Appell ant
failed to prove that the person who commtted the aggravated
burglary in Ohio and escaped was Scot McGuire (R-PC, V I1I
427). The court also stated if McGuire was the person who
conmmtted the aggravated burglary and escape, this evidence
woul d not have affected the outconme of the trial because of
Appel l ant’ s detailed confession (R-PC, V I1Il, 429-430).
Appel l ant argues the trial court erred in denying relief on
this ground. Further, Appellant contends the trial court’s
findi ngs were not supported by conpetent substantial evidence.
The trial court applied the wong | egal standard for newy

di scover ed evi dence.



Appel | ant argues he did prove Scott Jason McGuire and
Scott Keenum are one and the sanme person. The Warrant of
Arrest and Hold Order fromthe state of Chio for Scott Keenum
lists an AKA of Scott Jason McGQuire (R-PC, V V, 695). It
st at es Keenum was sentenced to 5-25 years on Decenber 12, 1986
from Cuyahoga County, Chio (l1d.). It also states he escaped
from cust ody on February 15, 1989 (1d.). The Florida
Departnment of Corrections acknow edged receipt of Ohio’'s
detai ner for Scott Jason McCGuire AKA Daniel Scott Davi dson
(Id. at 697). At the evidentiary hearing McGuire adm tted he
used the nanme Dani el Scott Davidson while in Daytona Beach (R-
PC, VI, 71).

Appel | ant al so contends he proved that Scott Jason
McGuire was convicted in Ohio under the name of Scott Keenum
Exhi bi t #4, SC01-1275 was a certified copy of judgnent and
sentence dated 12-10-86 in the name of Scott Keenum (R-PC, V
11, 306). It proves that McGuire (Keenum was indicted for
aggravated burglary in Ohio (1d.). It proves that Scott
Keenum was i nprisoned in the OChio State Penitentiary,
Mansfield, Ohio for a termof 5 to 25 years (ld.). He entered
a plea of no contest to aggravated burglary (1d.).

At the evidentiary hearing, Scott Jason MGuire took the
Fifth amendnent and refused to state his nane (R-PC, V I,

67). The trial court recognized the fact that “M. MCGuire”



who had been referred to as the co-defendant in this case had
taken the stand to testify (R-PC, VI, 66). Then, the state
made it known that it was not offering inmmunity to MGQuire (R-
PC, VI, 67). MGCuire said he believed he did enter a plea in
case no. 93-3720 in State of Florida v. Scott Jason McGuire on
August 6, 1993 (R-PC, VI, 68). He admtted he pled to second
degree nurder and was sentenced to 40 years prison (R PC, VI,
68). When asked if he had a felony conviction in 1989 from
Chi o for aggravated burglary, McGQuire took the Fifth amendnent
(R-PC, VI, 71). \hen asked if he escaped fromOChio in
February, 1989 and ever went by the nane Scott Kenan (Keenum),
he plead the Fifth (R PC, VI, 71). MGuire admtted he had
two felony convictions fromFlorida (RPC, V1, 73). He
adm tted he believed he previously |lived at 507 Earl Street in
Dayt ona Beach and had a Florida identification card with that
address (R-PC, VI, 74-75).

Trial counsel did not believe he knew about McGuire’s
Ohio conviction for Burglary and escape (R-PC, VI, 97).
Appel | ant net Scott Jason McGuire in November 1992 (R-PC, V
11, 259). Appellant said the person who canme to court in the
orange junp suit to testify was McGuire (R PC, V11, 259). In
1992, Appellant did not know about McCGuire’'s Ohio conviction
for Burglary and escape (R-PC, VII, 260). 1In fact, MCGQuire

never discussed his crimnal record with Appellant (R-PC, V



1, 260). Thus, the facts concerning this newy discovered
evi dence was unknown to Appellant, trial counsel and the
court.

Appel | ant argues the newly discovered evidence would
probably produce an acquittal on retrial because it provides
the notive to support Appellant’s theory of the case.
Appellant’s theory of the case at trial was that Scott MGCuire
killed the victim Proof that Scott MCGuire was convicted of
Aggravated Burglary and escape fromprison in Chio at the tine
of the murder would have provided the notive to the jury.
Appel | ant contends McGuire killed Hensl ey because M CGuire was
involved in yet another violent Burglary. 1In this case,
McGuire killed the occupant. Appellant contends this is the
reason McGuire wi ped his fingerprints fromthe knife he
touched and the bottle of beer and any other objects in the
apartnment. This was to avoid detection and return to the
State of Chio. MGuire was serving a five to twenty-five year
sentence in Ohio when he escaped thus, he was a fugitive from
justice at the tine that he nurdered Roger Hensley. The newy
di scovered evidence woul d have al so i npeached the State’ s key
Wi tness, Scott McGuire. At trial Scott MGuire admtted to
two prior felony convictions and a conviction for Petit
Theft (R, V VI1I, 880). Scott MGuire should have adnmtted to

at |l east three prior felony convictions not two. This



Aggravated Burglary conviction would not have all owed the
State to show the jury that McGuire’'s felony convictions were
only for drug possession offenses (R, V VIII, 880). The State
asked a | eadi ng question on direct exam nation to get McGuire
to testify that his prior felony convictions were for drug
offenses only (R, V VIIl, 880). The state was show ng the
jury that its star witness, although a two tine convicted
felon, was not a violent felon. |If this newy discovered
evi dence had been introduced at trail, the jury would have
known that the State’'s key wi tness, Scott MGuire, was al so
convicted of a crine of violence, Burglary previously to the
Murder conviction (R, V. VIII, 879). The jury would have
al so known that McGuire was an escaped convict at the tine of
Hensl ey’ s nurder.

Appel | ant argues that evidence that Scott MGuire used
t he assuned name of Scott Keenumin the Ohio Burglary
conviction would have further inpeached his credibility. If
the jury did not know the true identity of the person who was
testifying to themat trial as the State’s key w tness, they
coul d not believe anything he said. Appellant contends this
evi dence along with the other clains alleged would probably
produce an acquittal on retrial.

In the alternative, Appellant contends he was denied a

full and fair hearing because the trial court did not hold



McGuire in contenpt for failing to testify. Also, the state
made it know that Scott MCGuire should not testify. The state
brought up the matter of counsel for MGuire when he testified
(R-PC, V1, 50). The state said that McGuire needed to be
informed of his right not to testify and that it nay
incrimnate him (R-PC, V1, 51). Counsel for Appellant asked
the trial court if it were going to advise McGuire of the
consequences of not testifying (R-PC, V1, 52). The state
said it was not giving McGQuire immunity (R PC, V1, 55).
Counsel for Appellant said he would be asking the court to
find McGuire in contenpt if he refused to answer anything (R-
PC, VI, 65). The state said that could not be done (R PC, V
|, 65). The court never advised McGuire that he could be held
in contenpt of court for refusal to answer the questions
propounded to him (R-PC, V I, 66-84).
ARGUMENT 111

THE TRI AL COURT ERRED | N DENYI NG RELI EF BASED UPON

THE CUMULATI VE EFFECT OF | NEFFECTI VE ASSI STANCE OF

COUNSEL | N GROUNDS 3-5,7-12,14,17,18, 20 AND 21 OF

THE SECOND AMENDED MOTI ON FOR POSTCONVI Cl ON RELI EF

Appel l ant clainms the cumul ative effect of trial counsel’s
deficient performance denied himeffective assistance of
counsel as guaranteed by the Sixth Anmendnent, U. S.
Consti tution.

Appel | ant argues that trial counsel’s performance was

deficient as discussed in |Issue |, above. Second, the



deficient performance prejudiced the defense as discussed in
| ssue |, above.

The determ nation of ineffectiveness pursuant to

Strickland is a two prong analysis (1) whether counsel’s

performance was deficient; and (2) whether the defendant was

prejudi ce thereby. See Stephens v. State, 748 So. 2d 1028

(Fla. 2000). Further, under Strickland, both the perfornmance

and prejudice prongs are m xed questions of law and fact, wth
def erence to be given only to the | ower court’s factual
findings. Stephens, 748 So.2d at 1033.

In denying relief, the trial court found that the

prejudi ce prong of Strickland had not been net in any of the
grounds (R, V IIll, 425-452). The court cited Appellant’s
detail ed confession as the reason the result of the proceeding
woul d not have been different (1d at 425-452).

Appel l ant contends the trial court erred in finding that

t he prejudice prong had not been proved.

CONCLUSI ON

Based upon the foregoing cases, authority, and argunents,
Appel | ant respectfully requests relief as follows:
In regard to Argunent |, reverse the nurder conviction

and sentence of death and remand for a new tri al



In regard to Argunment |1, reverse the nurder conviction
and sentence of death and remand for a new tri al. In the
alternative, remand to the trial court for a full and fair

hearing on this matter.

In regard to Argunment |11, reverse the murder conviction

and sentence of death and remand for a new tri al
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