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| NTRODUCTI ON

This is an appeal froma Final Summary Judgnment in favor of
t he defendant below, THE SCHOOL BOARD OF M AM - DADE COUNTY,
FLORI DA, and against the plaintiffs below, CARI DAD SANCHEZ,
i ndividually, [|LEEN SANCHEZ, her daughter, and GEORGE A.
SANCHEZ, her son. The summary judgnent was granted on the issue
of workers’ conpensation immunity under 8440.11,Fla.Stat. The
plaintiffs/petitioners will be referred to herein as Sanchez.
The defendant/respondent will be referred to herein as the
School Board.

All references to the record on appeal will be referred to

as follows: R.



STATEMENT OF THE CASE AND FACTS

The School Board rejects Sanchez’ s statenent of the case and
facts because it is one sided and omts nuch of the rel evant
testimony in this case. A conplete and accurate statenent of
the case and facts foll ows.

A. STATEMENT OF THE CASE

This action stens froman i nci dent occurring on February 11,

1998, when Sanchez was attacked by a trespasser in the parking

ot at West Mam Mddle School. (R Vol. 1--26-44). At the
time of the incident, Sanchez was a teacher at the school. (R
Vol. 1--26-44 at T3). She did not work on the norning of the

i ncident, and when she arrived at the school in the afternoon,
she parked her car in the West Manm M ddle School parking |ot
assigned to teachers and enpl oyees of the School Board. (R
Vol. 1--26-44 at 7). After she exited from her vehicle, the
trespasser attacked her. (R Vol. 1--26-44 at 19).

As a result of the incident, Sanchez filed a claim for
wor kers’ conpensation benefits. (R Vol. 1--72-213 at 116).
She candidly admts receiving both indemity and nedical
benefits under Florida s Wirkers’ Conpensation Law, 8440.01, et
seq. (R Vol. I--72-213 at 117-118).

Addi tionally, Sanchez fil ed the subject civil action seeking

to hold the School Board vicariously liable for the purported
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negli gence of security personnel at the school, whom she
identified as school security nonitors and the school resource
of ficer. The Anended Conpl aint, in pertinent part, all eges that
“the Plaintiff is assigned to a departnment within the School
Board that is unrelated to the departnents responsible for the
security of Dade County Public Schools and the protection of the
faculty at West Manm M ddle School.” (R Vol. |I--26-44 at 15)
(Enmphasis in original). This allegation of Sanchez was an
attempt by her to plead her case within the “unrel ated works”
exception to workers’ conpensation immunity, which would
ot herwi se bar any claim by Sanchez against the School Board
stemming fromthe negligence of Sanchez’s co-enpl oyees.

The School Board answered the Anended Conpl aint,
specifically denying the contention that Sanchez and schoo
security personnel were engaged in “unrelated works.” (R Vol.
| --50-54 at 94). Wthin its Answer, the School Board raised
various affirmative defenses, including workers’ conpensation
imunity. (R Vol. 1--50-54 at 198, 9). The School Board
further asserted that, per Dade County School Board v. Laing,
731 So.2d 19 (Fla. 3d DCA 1999), the “unrel ated works” exception
to workers’ conpensation imunity does not apply to the facts
and circunstances of this case as a matter of law. (R Vol. I--

50-54 at Y11).



After the filing of the Answer and Affirmative Defenses,
di scovery proceeded. A nunmber of depositions were taken,
including, but not limted to (1) the deposition of Marcos
Moran, who was the Principal of West Mam Mddle School (R
Vol . 11; 214-451); (2) the deposition of Vivian Monroe, who was
t he School Board police chief (R Vol. I11l; 452-512); (3) the
deposition of John Ranmirez, who was the school resource officer
assigned to West Mam M ddle School (R Vol. 1V--702-754); (4)
t he deposition of Jose Perez, who was a security nonitor at West
M am M ddle School (R Vol. 111--513-544); (5) the deposition
of Juan Perez, who was a security nonitor at West Mam M ddle
School (R Vol. 111--615-653); (6) the deposition of Adolfo
Costa, who was a teacher/adm nistrative assistant at West M am
M ddl e School (R Vol. I11--545-614); (7) the deposition of Raul
Guerrero, who was a teacher at West Mam M ddl e School (R Vol.
| V--654-701), and; (8) the deposition of Sanchez. (R Vol. I--
72-213).

Fol l owi ng the conpl etion of those depositions, the School
Board filed a Motion for Sunmary Judgnent cl ai ni ng that workers’
conpensation i munity barred Sanchez’s action. (R Vol. I--57-
71). The Mdtion was based upon its assertion that Sanchez and
security personnel at West Mam Mddle School were not

“assigned primarily to unrelated works,” and therefore, the
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exception to workers’ conmpensation inmmunity did not apply.
Sanchez filed a | engthy Menorandum of Law in Opposition to the
Motion for Summary Judgrment. (R Vol. VII--1397-1417).

The Motion for Summary Judgnent was heard by the trial court
on May 31, 2000. (R Vol. VIII--1436-1449). The trial court
granted the School Board's Mdtion for Summary Judgnent and
entered a Final Judgnent  agai nst Sanchez, specifically
referencing the Third District Court of Appeal’s decision in

Laing. (R Vol. VII--1434-1435).

Sanchez appeal ed the Final Judgment in favor of the School
Board to the Third District Court of Appeal. (R Vol. VII--
1423-1425). The Third District affirmed, reasoning in the
opi nion as follows:

We agree that by accepting workers' conpensation
benefits, Sanchez was precluded fromasserting a tort
cl ai m agai nst her enployer. See 8 440.11, Fla. Stat.
(1999). We recently held in Dade County Sch. Bd. v.
Laing, 731 So.2d 19 (Fla. 3d DCA 1999) that the
"unrel ated works" exception to workers' conpensation
immunity did not apply between a teacher and a

cust odi an. "The fact that enployees have different
duti es does not necessarily nean they are involved in
‘unrel ated works.'... Because both were engaged in

activities primarily related to the provision of
education related services, the 'unrelated works’
exception to the School Board's immunity under
Section 440.11(1) does not apply." Id. at 20. We
see no distinction between the teacher-custodian
relationship 1in Laing and the teacher-security
personnel relationship in this case.

R. 1450-1451.



Sanchez filed a Mdtion for Rehearing, Rehearing en Banc,
Clarification and Certification. R 1452-1453. The Mdtion was
deni ed, and Sanchez now seeks relief in this Court on the
asserted basis that the Third District’s opinion expressly and
directly conflicts with the decision of the Fourth District
Court of Appeal in Lake v. Ranmsay, 566 So.2d 845 (Fla. 4th DCA
1990). By Order dated April 30, 2002, this Court accepted
jurisdiction and directed the parties to file briefs on the
merits.

B. STATEMENT OF THE FACTS!

At the time of the subject incident, Wst Mam Mddle
School had three full tinme security nmonitors and one part tine

security nmonitor; thus, there were four total security nonitors.

(R Vol. 111--545-614 at 25). In addition, West Mam M ddle

! Sanchez devotes a large portion of her statenment of
facts to a description of the actual assault and the purported
negl i gence of school security personnel. Sanchez al so nai ntains
that the School Board admtted at oral argunent before the Third
District that security personnel were negligent. The Schoo

Board did not mke any such adm ssion; the School Board’ s
conmment was sinply to the effect that the negligence of school
security personnel is irrelevant to the issue before the court.
The School Board then redirected the court’s attention back to
the only rel evant i ssue, which is workers’ conpensation i nmmunity
and nore specifically, whether Sanchez and school security
personnel were assigned primarily to unrel ated works. Thus, as
the School Board has done throughout these proceedings, it
admts that the assault occurred, and it focuses herein not on
the details of the assault and all eged negligence, but rather,
on the facts pertaining to workers’ conpensation imunity.

-6-



School had one school resource officer assigned toit. (R Vol.
[11--452-512 at 28; Vol. 1V--702-754 at 9-11, 45-46).

The main difference between the one school resource officer
and four security nmonitors was that the school resource officer
was a licensed police officer and security nonitors were not.
(R Vol. 111---452-512 at 11, 27-28). Al t hough the schoo
resource officer was a licensed police officer, his jurisdiction
did not extend beyond School Board property. (R Vol. Il1l---
452-512 at 15).

W thin School Board property, the school resource officer
had arrest powers, and could detain or physically renove
trespassers. In contrast, security nonitors did not possess
t hose powers. (R Vol. I11--452-512 at 28; 615-653 at 19, 21).
In addition, the school resource officer carried a gun and
handcuffs, but security nmonitors did not. (R Vol. Ill--452-512
at 25).

Security nmonitors were enpl oyees of the School Board. (R
Vol. 111--513-544 at 8, 17, 19; 615-653 at 6-7). The schoo
resource officer was |ikewi se an enpl oyee of the School Board.
(R Vol. II1--452-512 at 9).

Security nmonitors worked every school day from8:00 a.m to
4:00 p. m (R Vol. 111--452-512 at 27; 513-544 at 19). The

school resource officer likew se worked every school day from

-7-



8:00am to4:00p.m (R Vol. Ill--452-512 at 27, 28; 513-544
at 26; Vol. [V--702-754 at 18). The school resource officer
stayed at the school to which he was assigned for the entire
ei ght hour shift, unless called away. (R Vol. 111--452-512 at
27, 28; 513-544 at 8, 17; Vol. [1V--702-754 at 28). If the
resource officer happened to be called away from the school of
hi s assignnent, then the resource officer was required to report
that event to the adm nistrators at the school site. (R Vol.
I11--452-512 at 40, 45).

The four security nonitors and one resource officer worked
together on a daily basis. (R Vol. |1V--702-754 at 46). They
wor ked t oget her, along with the school adm nistrators, teachers
and staff, to provide safety and security to the students
faculty and staff at the school. (R Vol. 111--452-512 at 47-

48; Vol . 1V--702-754 at 47). They were there to provide a safe

| earning environnent for the school. (R Vol. 111--452-512 at
29-30, 32). It was a service for everyone, not just the
students. (R Vol. 111--452-512 at 47).

The four security nmonitors and one resource officer
patroll ed the school grounds continuously throughout the course
of the day. (R Vol. [1--214-451 at 118; Vol. 111--452-512 at
28-29; 615-653 at 23-24; Vol. 1V--702-754 at 48-49). They kept

in contact with each other and with the school adm nistrators

-8-



via wal kie talkies. (R Vol. I1--214-451 at 118; Vol. Il1--615-
653 at 24; Vol. 1V--702-754 at 49).

The security nonitors were supervised and took direction
fromthe school site adm nistrators, including the Principal and
Assi stant Principal. (R Vol. 111--513-544 at 17; 615-653 at
33). \When at the school, the school resource officer |ikew se
took direction from and reported to the site adm nistrators of
t he school . (R Vol. 11--214-451 at 59, 125; I11--615-653 at
33; Vol. |IV--702-754 at 46, 49, 51).°2

The four security nonitors were trained by the School Board
police. (R Vol. I11--452-512 at 17-19; 513-544 at 18). They
were specifically taught howto deal with trespassers on school
grounds. (R Vol. I11--452-512 at 20). They were taught that,
if they saw a suspected trespasser, they were to first find out
if the person had a legitimte reason for being on the schoo
property. (R Vol. 111--452-512 at 20). If the person had a
legitimate reason for being there, then they were to direct the

person to the main office to obtain a visitor’s pass. (R Vol.

2 As stated by the school police chief, “[w] hen an
officer is assigned at the school, the officer knows that the
principal is the person that they have to report to for anything
occurring on the school.” (R Vol. 11l 452-512 at 49). The
school police chief considered the school resource officer to be
part of the staff of security personnel of the school to which
t he school resource officer was assigned. (R Vol. |1l 452-512
at 49).
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I11--452-512 at 20). If the person did not have a legitimte
reason for being there, then they were to ask the person to
| eave the premn ses. (R Vol. I111--452-512 at 20). If the
person refused, then they were to contact a school resource
of ficer or a school adm nistrator. (R Vol. Il1l--452-512 at
20) .

Two of the four security nonitors at West Mam M ddle
School, Jose Perez and Juan Perez, testified in this case. Both
testified that their primary job duty was security and they were
not involved in the education per se of students. (R Vol. III-
-513-544 at 13-14; 615-653 at 16). However, Jose Perez also
testified that he was involved in a mediation programwth the
school students. (R Vol. I11--513-544 at 29-30). He took a
wor kshop in nediation and then trained some of the students on
nmedi ating their own problens. Id.

At the time of the incident, O ficer John Ramirez was the
school resource officer assigned to West Mam M ddle School.
Oficer Ramrez testified that, in addition to providing
security services, he also gave presentations at the school and

tal ked to students about several topics, including harassnent,

drugs, weapons and “stranger danger.” (R Vol. 1V--702-754 at
9). “It all depends on what the teachers want. Sonetines they
want someone to talk to the class. That is what | wll do.”

-10-



When OFficer Ramirez spoke to the students, it was at the
teachers’ request. Id. at 10. For exanple, if the teacher was
doing a | esson on the U. S. Constitution, the teacher may ask him
to discuss constitutional rights with the kids. ld. He has a
panphl et that he gives to the students, and he talks to them
about their constitutional rights. Id.

Further, parents often talked to Officer Ram rez when there
was somet hing going on with their children, i.e., their children
may have been hanging out with a gang. ld. at 12, A47.
Simlarly, teachers often asked himto speak to students acting
suspiciously or acting up in class. |Id. at 13-14.

O ficer Ramrez considered his primary assignnents to be

bot h preventing violation of the | awand counsel i ng students and

parents. 1d. at 11. He was there if a student wanted to talKk
to him ld. at 11, 48. “l am there not just for security
reasons.” 1d. at 11.

Marcos Moran was the Principal of West Mam M ddle Schoo
at the time of the subject incident. Prior to that, he was a
teacher for 18 or 19 years. (Vol. 11--214-451 at 8). Mor an
testified that his primary duty as a teacher was to teach and

educate the students. 1|d. at 9. However, as a teacher, he al so
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felt that he had sone security responsibilities. 1d. at 10. As
a teacher, he was responsible for the safety of his students.
| d. It was his responsibility to do sonmething if he saw a
probl em that would deter fromthe students’ safety. 1d. If he
coul d not handl e the danger hinself, then he was to report the
danger immediately. 1d.

Moran believed that “anyone who works in a school system
regardl ess of their position, their primary responsibility is
the safety of the students. That cones number one to anything

el se. And | think everyone who works in the school system knows

and understands that, or they should.” I1d. at 11-12. He stated
t hat, the safety of students is “certainly a prinmary
responsibility of anyone who works in the school system” [d.
at 12.

According to Moran, every Principal that he worked for in
the past had explained “that the safety of the students is
nunmber one, always.” Id. at 13-14. As a Principal, he now
tells that to the teachers at his school. Id. at 14.

Every one of his enployees, from the custodians to the
cafeteria workers, are responsible for the safety of the
students at the school. ld. at 30. “I think that the
custodi an’s responsibility and t he cafeteria worker’s
responsibility and the teachers’ responsibility is no higher

-12-



than m ne when it conmes to the safety of the students, inasmuch
as we have to do whatever needs to be done to maintain the

saf ety and the security of our students and our staff.” 1d. at

48. “Every single person” who works at the school has been told
“time and tinme again that they need to assist in the security
and the safety of the students.” 1d. at 105.

Q In your view, based upon your experience as an
adm ni strator who has had responsibility wth
saf ety and security i ssues, are security nonitors
and school resource officers the only enpl oyees
at a particular school who have anything to do
with safety and security?

MR. HERSKOW TZ: Form obj ecti on.

A. No, | consider everyone who works at nmy school
responsi ble for the maintaining of safety of our
students in any way possi ble. Everyone who works
there has a responsibility to maintain the safety
of the students and the staff.

ld. at 110-111. The primary responsibility of everyone in the

school systemis the safety of students. |1d. at 107.

Princi pal Mran explained that the education of students
i ncludes providing a safe |earning environnent. Id. at 106.

The safe | earning environment is for the protection of everyone,

including hinmself and the staff. Id. at 108. The security plan
i ncludes providing security for all individuals properly at the
school, not just students. 1d. at 1009.

At West M am M ddle School, the teachers are specifically

-13-



involved in Principal Miran’s basic security plan. The teachers
are instructed to stand in their classroom doorways and nonitor
t he hallways during class changes. I d. at 24-25, 28-29, 122
It was explained that, for security purposes, it’s inportant to
have the teachers nonitoring the halls to ensure that there s an
orderly process for the change of classes. 1d. at 113-114. The
monitoring of the halls by teachers is “absolutely” part of the
overall security process at the school. Id. at 29, 114.

According to Principal Mran, teachers are also in charge
of discipline and security in their own classroons. 1d. at 119-
120. In fact, the “Procedures for Pronoting and Maintaining a
Saf e Learni ng Environnment,” under the headi ng Responsibility and
Aut hority of the Teacher, provide that “each teacher . . . shall
have authority for the direction and discipline of students,

., and shall keep good order in the classroom and in other
pl aces in which responsibility for students is assigned.” |Id.
at 119-120 and Exhibit 3.

Further, during special events, teachers are asked to patrol
the school area. ld. at 42-43. Teachers are also given
security instructions for emergency situations. |d. at 43.

Principal Mdiran testified that he instructs the teachers
every year to report anything that endangers the safety of the

students. 1d. at 31, 122. The teachers know that that is their

-14-



responsibility. ld. at 31. In fact, that responsibility is
specifically set forth in the Procedures for Pronoting and
Mai ntai ning a Safe Learning Environment, Chapter II. Ld. at
120. That section provides that “[a]ll enployees of the Dade
County public school system are required to report to the
responsi ble adm nistrator, or designee, any crimnal act or
ot her disruptive behavior occurring on School Board property.”
Id. at 120 and Exhibit 3.

As to unaut horized persons on the school prem ses, Moran

testified that all enployees have sone responsibility wth
regard to that situation. |Id. at 114. Every year, he instructs
his staff, including teachers, how to deal w th unauthorized

persons on school property. 1d. at 38, 115, 124. He instructs
themto either ask the person to | eave the school prem ses, or
if they don't feel confortable doing that, to call security or
a school admnistrator. |Id. at 38-39, 115, 124-125.

Principal Moran candidly admtted that the school security
nonitors are not there to educate the students in the
traditional sense of the word. ld. at 53-53. However, he did
confirm that one of the school nonitors (as nentioned above)
provided training to students on peaceful resolution of issues.
ld. He considers that particular school nonitor to be a quasi-

counsel or. | d. at 55-56.
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At the time of the subject incident, Adolfo Costa was a
t eacher on special assignnment at West Mam Mddle School. (R
Vol. I11--545-614 at 8-9). He testified that, as a teacher, he

felt it was his professional duty to keep the children safe.

ld. at 17. “As a teacher you have to protect your children.”
Id. at 18. He further testified that teachers are given
direction fromthe admnistrators as to security. ld. at 61.

Specifically, the teachers are asked to keep their classroons
secure, and to handle rowdy students, or if they cannot handl e
it, to call security. I d. In addition, the teachers are
instructed to nonitor the hallways when they take their students
to or fromlunch. 1d.

Costa confirmed that teachers are supposed to question
people without a visitor’s pass and direct them to the main
of fice. Id. The procedure is the same whether a teacher sees
t he person, a custodian sees the person, clerical staff sees the
person, etc. |ld. at 62.

Raul Guerrero was a teacher at West M am M ddl e School at
the tinme of the subject incident. (R Vol. 1V--654-701 at 6).
Guerrero testified that his primary responsibility as a teacher
was to educate the students. I1d. at 15-16. However, he also
testified that all teachers have responsibilities beyond

classroom instruction, and that all enployees are supposed to

-16-



wor k together to provide a safe working environment. |d. at 20,

44- 46. In fact, he pointed out that the guidelines from the
State of Florida specify that teachers should have a safe

| earning environment in their classroons. 1d. at 17-18.

Q In the curricul umguidelines provided to you each
year fromthe State of Florida as a teacher, do
any of them include security of the school or
prem ses?

A. | am charged with having a secure room making
sure that nmy classroom and students conduct
thenmselves in a manner that no one else is
harmed, so | supervise the conportnment or
behavi or of ny kids regularly.

ld. at 16. Pursuant to that charge, he would attenpt to break
up a fight if one broke out in his classroom ld. at 18.

Mor eover, he would confront a trespasser on the prem ses and
woul d not first contact a school nonitor or School Board police.
ld. at 21-22. If that person had no business on school
property, then he would tell the person to | eave. ld. at 23.
He considers that to be part of his duty as a teacher to enhance
the safety of the school and students. 1d. at 28, 43-45.

In sum the entire staff at West Mam M ddl e School is part
of the Principal’s security team and is responsible for
providing for the safety of students and staff. The teachers
work hand in hand, so to speak, with the security nonitors and

school resource officer to provide a safe |earning environnment
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for

everyone at the school.
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SUMVARY OF ARGUMENT

The issue at bar is governed by 8440.11(1), Fla.Stat.
which, 1in pertinent part, provides that: fellow enployee
immunities shall not be applicable . . . to enployees of the
sane enpl oyer when each is operating in the furtherance of the
enpl oyer’ s busi ness but they are assigned primarily to unrel ated
works.” The parties in this case disagree as to the neani ng of
the phrase “assigned primarily to unrelated works.” Sanchez
contends that the focus should be on whether the plaintiff and
co-enpl oyee had the sane job duties, whereas the School Board
contends that the focus should be on whether the plaintiff’s and
co-enpl oyee’s job duties are rel ated.

In the case at hand, the trial court and Third District
applied the test advocated by the School Board and concl uded
t hat Sanchez and school security personnel were not “assigned
primarily to wunrelated works” because each’'s job duties,
al though different, related to the same project of education.
The holding of the trial court and Third District is consistent
with the plain meaning of the words used in the statute and the
majority (if not all) of the district courts to consider the
i ssue.

Further, and perhaps controlling in this case, is the fact

that the Florida School Code specifically defines “educati onal
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support enployees” to nmean “enpl oyees whose job functions are

neither admnistrative nor instructional, vet whose work

supports the educational process.” §220.041(38), Fla.Stat.

(enmphasi s added). Included specifically within the definition

are “those responsible for: preserving the security of school

property: and keeping the school plant safe for occupancy and

use.” | d. Thus, by definition, school security personne

“support the educational process,” and it would therefore be
contrary to legislative intent to hold that teachers and school
security personnel are “assigned primarily to unrel ated works.”

The summary judgnent in this case is also warranted by the
factual record, which denonstrates w thout dispute that all
enpl oyees at the school (including teachers) have | ob
responsibilities with respect to safety and are part of the
school’s overall security plan. Although some testinony exists
to establish t hat t eachers have di fferent saf ety
responsibilities than the security nonitors and school resource
officer, no testinmony exists to establish that teachers have no
safety responsibilities whatsoever. Thus, the plaintiff’s
attempt to denonstrate that there exists an issue of fact is

not hing nmore than a red herring.
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ARGUMENT

THE TRI AL COURT AND THI RD DI STRI CT PROPERLY RULED THAT
SANCHEZ AND SCHOOL SECURI TY PERSONNEL AT WEST M AM
MDDLE SCHOOL WERE NOT “ASSIGNED PRIMARILY TO
UNRELATED WORKS” AND THAT WORKERS'  COMPENSATI ON
| MMUNI TY THEREFORE BARRED THE CLAIM FOR NEGLI GENCE
AGAI NST THE SCHOOL BOARD. ACCORDI NGLY, THE FI NAL
SUMVARY JUDGVENT | N FAVOR OF THE SCHOOL BOARD SHOULD
BE AFFI RVED.

A.  STANDARD OF REVI EW

Revi ew of both summary judgnment orders and the judicial
interpretation of statutes are subject to de novo review
Fl orida Bar v. Cosnow, 707 So.2d 1255 (Fla. 2001) (sunmary
judgnment); Vol usia County v. Aberdeen at Ornond Beach, 760 So. 2d
126 (Fl a. 2000) (sunmary judgnent); Di xon . City of
Jacksonville, 774 SO.2d 763 (Fla. 1st DCA 2000); (judicia
interpretation of statutes); Racetrac Petroleum Inc. v. Delco
Gl, Inc., 721 So.2d 376 (Fla. 5th DCA 1998) (judicia

interpretation of statutes).

B. |1 SSUE ON APPEAL

Both parties agree that the issue at hand is governed by
8440.11(1), Fla.Stat., which, in pertinent part, provides as
fol |l ows:

The liability of an enployer prescribed in s. 440.10
shal | be exclusive and in place of all other liability
of such enployer . . . to the enployee, . . . , except
that if an enployer fails to secure paynent of
conpensation as required by this chapter, an injured
enpl oyee, or the legal representative thereof in case
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death results from the injury, my elect to claim
conpensation under this chapter or to maintain an
action at law or in admralty for danmages on account

of such injury or death . . . The same immunities
fromliability enjoyed by an enployer shall extend as
well to each enployee of the enployer when such

enpl oyee is acting in furtherance of the enployer's
busi ness and the injured enployee is entitled to
receive benefits under this chapter. Such
fell owenpl oyee immunities shall not be applicable

to enployees of the same enployer when each is
operating in the furtherance of the enployer’s
busi ness but they are assigned primarily to unrel ated
works within private or public enploynent.

(Enphasi s added). Based on the wording of the statute, this
case turns on whether Sanchez, who was a teacher at West M am
M ddl e School, and security personnel at the school (i.e., the
school resource officer and security nonitors) were “assigned
primarily to unrelated works.” |If they were “assigned primarily

to unrel ated works,” then workers conpensati on i mmunity does not
bar this action and the order appeal ed should be reversed. By
the opposite token, if they are not “assigned primarily to
unrel ated works,” as the trial court and Third District ruled,
t hen workers’ conpensation i munity does bar this action and the

order appeal ed should be affirned.

1. Analysis of the Statute

As not ed above, the provision at issue states that, “[s]uch
fell ow-enpl oyee immunities shall not be applicable . . . to

enpl oyees of the sanme enployer when each is operating in the
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furtherance of the enployer’s business but they are assigned
primarily to unrelated works.” 8440.11(1), Fla.Stat. The
Legi slature provided no definition as to the neaning of
“unrel ated works.” However, the words used are plain and
unambi guous, and therefore, there is no room for judicial
interpretation and the statue nust be given its plain and
obvi ous meani ng. McLaughlin v. State, 721 So.2d 1170 (Fla
1998).

Sanchez contends that the focus of the inquiry should be on
the specific job responsibilities of the involved co-enpl oyees,
and if their “primary job assignnents” are different, then
wor kers’ conpensation imunity does not bar a claim for
negli gence. Thus, according to Sanchez’ s theory, only a teacher
whose negligence injures another teacher would be entitled to
wor kers’ conpensation imunity, a custodian whose negligence
injures another custodian would be entitled to workers’
conpensation inmmunity, a security guard whose negligence injures
another security guard would be entitled to workers
conpensation i nmunity, etc.

The problemw th Sanchez’s argunent is that it is not based
on the actual | anguage of the statute, but instead superinposes
| anguage upon the actual | anguage utilized. |In that regard, the

statute utilizes the phrase “unrel ated works,” not “primary job
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assignnments.” Clearly, had the Legislature intended to limt
wor kers’ conpensation immunity to enployees whose negligence
injures co-enployees with the same job duties, then it could
have done so. I nstead, however, the Legislature utilized a
br oader concept of “unrelated works,” which focuses not on
whet her the co-enpl oyees have the sanme job duties, but whether
the job duties of the co-enployees are rel ated.

Sanchez attenpts to find support for her argunment in the
| egislative history of the statute. She relies heavily on the
fact that an earlier 1978 proposed version of the statute
provi ded t hat an enpl oyee coul d seek civil damages stemm ng from

the negligence of a co-enployee where “they are not assigned to

the sane job site or are assigned primarily to unrel ated works.”
(Enphasi s added). She points out that, in the final version of

the statute, the Legislature omtted the enphasi zed | anguage, 3

3 Sanchez refers to this omssion as a statutory
amendnment, thus permtting her torely upon Carlile v. Gane and
Fresh Water Fish Comm n, 354 So.2d 362, 364 (Fla. 1977), for the
proposition that “[w] hen a statute is anended, it is presuned
that the Legislature intended it to have a neaning different
from that accorded to it before the anmendnent.” The School
Board questions whether the law cited by the plaintiff is even
applicable given that the legislative history relied upon by
Sanchez appears to be an earlier draft of the statute that was
ultimately i npl enmented, as opposed to an actual anendnment to the
statute.
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| eaving only the phrase “assigned primarily to unrel ated works. "4

Sanchez then speaks authoritatively as to what the
Legi slature nmeant in omtting the enphasi zed | anguage. In fact,
she devotes several pages of her brief to telling this Court
what the | awmakers’ nmeant. The real truth, however, lies in a
footnote in her brief where she admts that she has no actua
know edge of the | awmakers’ intent because she “has been unabl e
to locate other formal I|egislative history discussing this
particul ar | anguage,” and “there i s no nenmorandum of | egi sl ative
intent, no staff analysis and no unsigned, undated ‘summry’
specifically discussing this provision and the reasons for
selecting the *primarily assigned to unrel ated works’ | anguage.”
See Initial Brief at 39, n 49. Thus, Sanchez’s dissertation of
the | awmakers’ intent is nothing nore than rank specul ati on.

W t hout specul ating, the only real know edge that can be
taken fromthis legislative history is that an earlier version
of the statute provided two, separate tests for workers’
conpensation immunity. One test was whether the co-enpl oyees

were “not assigned to the same job site,” and the second test

4 Sanchez’s reliance upon this legislative history is
i nproper as a court should not | ook beyond the plain | anguage of
the statute for legislative intent where the statute is clear
and unanbi guous. City of Mam Beach v. Galbut, 626 So.2d 192
(Fla. 1993). Notw thstanding, the School Board will address on
the merits Sanchez’s argument with respect to the legislative
hi story.
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was whether the co-enployees were “assigned primarily to
unrel ated works.” The first test had nothing to do with the

second test as the disjunctive term “or” was used, instead of
t he conjunctive term“and.”® In the end, the Legi sl ature deci ded
that the second test should be the only guiding factor.® Beyond
that, the parties are sinply guessing as to the Legislature’'s
meani ng. Thus, the School Board maintains that this |egislative
hi story provides little or no guidance whatsoever as to the
meani ng of the subject phrase “assigned primarily to unrel ated
wor ks. ”

The School Board further contends that, even if the Court
does want to assign some nmeaning to the Legislature s om ssion
of the phrase “are not assigned to the same job site” fromthe
final version of the statute, the neaning is not what Sanchez
suggests. At the outset, the School Board states that it does

not disagree with Sanchez’s initial claimthat the “unrel ated

wor ks” exception to fell ow enpl oyee imunity is not nmeant to be

> Sparkman v. MClure, 498 So.2d 892, 895 (Fla. 1986)
(“We first note the word ‘or’ is generally construed in the
di sjunctive when used in a statute or rule. The use of this
particular disjunctive word in a statute or rule normally
i ndi cates that alternatives were intended.”) (citations
omtted).

6 The Legi sl ature apparently did not want a bl anket rule
t hat would automatically subject co-enployees at different job
sites to liability for negligence.
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work-site specific. The School Board agrees that there are

clearly circunstances where co-enpl oyees at different work sites

can be assigned primarily to related works (i.e., the School

Board superintendent whose office is downtown and school
Princi pals whose offices are at the school sites). By the sane
token there are clearly circunstances where co-enpl oyees at the

sane work site are assigned primarily to unrelated works (i.e.,

M am - Dade County who has various departnment offices at the sanme
downt own | ocation).

What t he School Board disagrees with is that reliance on the
| egislative history is even needed to arrive at that concl usi on.
This is because the prior version of the statute utilized the

word “or” between the phrase “are not assigned to the sane job
site” and the phrase “assigned primarily to unrelated works.”
Thus, the two tests were independent of, as opposed to rel ated
to, each other. |In other words, the School Board mai ntains that
there wasn’t then and still isn’t a physical |ocation conponent
to the “unrel ated works” exception.’

The main disagreenent that the School Board has wth

Sanchez’ s argunent is her junp in logic fromthe initial premse

just discussed to her final conclusion that |awrakers nust

4 However, the School Board does mnmmintain that the
physi cal |ocation of one’s work may be a factor bearing upon the
rel at edness of co-enpl oyees’ works.
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therefore have neant “unrelated works” to mean “unrel ated
primary assignments.”® It is unclear to the School Board how
Sanchez mmkes that leap in logic, even if it agrees wth
Sanchez’s initial proposition that “unrelated works” was not
nmeant to be tied to co-enployees’ work-sites. There is sinply
no bridge in the thought process that connects the gap between
the initial prem se and final conclusion.

Equally inportant is the fact that, although Sanchez
repeatedly states that “unrelated prinmary assignnments” is the
test to be applied, she is clearly advocating a test of “sane
primary assignments” as she never |ooks beyond the specific
assi gnnments of each co-enployee to see if the assignnents are
rel at ed. | nstead, she sinmply concludes that fellow enployee
i mmunity does not bar the claimfor negligence if the specific
job tasks are different.

For the reasons stated above, the School Board contends t hat
the legislative history relied heavily upon by Sanchez provi des

little guidance to the Court as to the neaning of the phrase

“assigned primarily to unrelated works.” |Instead, the Schoo

8 Sanchez states that “if physical separateness of the
co-workers in different buildings is not the dispositive factor
- and plainly it is not - then the ‘primarily assigned to
unrelated works’ ‘in furtherance of the enployer’s business
must mean ‘unrelated works’ in the sense of ‘unrelated primary
assignnents’.” See Initial Brief at 41.

-28-



Board mai ntains that the Court should focus on the plain nmeaning
of the words used.

There is no dispute that the words used in the statute are
“assigned primarily to unrelated works.” Thus, based on the

words used, the correct test is to focus on the rel atedness of

co-enpl oyees’ job duties, as opposed to whet her the co-enpl oyees
performed the same job duties. Clearly, in any business, it
takes many different types of enployees perform ng conpletely
different job functions to make the business operate as
intended. Wthin the school setting, this includes teachers,
security personnel, adm ni strators, cust odi ans, cafeteria
wor kers, mai ntenance workers, etc. Although each classification
of School Board enpl oyee perforns different job functions, each
is very nuch involved in the education process in the sense
that, wi thout them the school (whose goal is to educate
students) cannot operate as intended.?®

It is noteworthy that Sanchez was the one who brought the
definition section of the Florida School Code to the attention
of the Third District, but now conpletely ignores it. The
definition section of the Florida School Code is very

enl i ght eni ng and provi des strong evidence that the job of school

? This holds true for any type of business, which takes
many different types of workers to nmake the business operate as
i nt ended.
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security is related in every way to the educati onal process. In
that regard, 8220.041(38), Fla.Stat., sets forth the follow ng
definition of “educational support enployees.”

“Educati onal support enployees” nmeans enpl oyees whose

job  functions are neither adm nistrative nor
instructional, yet whose work supports the educati onal

process: (e) Service workers are staff nmenbers
performing a service for which there are no formal
qualifications including those responsible for

cl eaning the buildings, school plants, or supporting
facilities; mai nt enance and operation of such

equi prment as hearing and ventilation systens;
preserving the security of school property:; and
keeping the school plant safe for occupancy and use.
Lead workers in the various service areas shall be
included in this broad classification.

8§220.041(38), Fla.Stat. (enphasis added). In light of that
definition, it would be contrary to legislative intent to hold
that teachers and school security personnel are *“assigned
primarily to unrelated works.” By definition, wthin the
Fl ori da School Code, school security personnel “support[] the
educati onal process.” Thus, the decision appealed should be
af firmed.

2. Analysis of Case Law

Dade County School Board v. Laing
The npbst anal ogous case to the one at hand is Dade County
School Board v. Laing, 731 So.2d 19 (Fla. 3d DCA 1999). I n
Lai ng, Ronald Laing was working as a teacher at Hialeah High

School when he was hit by a golf cart operated by a schoo
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cust odi an, Jose Rodriguez. At the time of the incident, the
cust odi an was operating the golf cart in the school hallway, and
Ronald Laing was hit by the golf cart when he opened his
classroomdoor. Golf carts were used by custodi ans and security
guards to travel across the school grounds. The Dade County
School Board filed a Motion for Summary Judgnment on the basis of
wor kers’ conpensation imrunity. The trial court denied the
notion, concluding that a school teacher and custodian are
assigned primarily to unrel ated works. On appeal, the Third
District reversed, stating that:

Lai ng argues that, because his profession as a teacher

and Rodri guez’ profession as a custodian are

“unrel ated,” the exception applies to abrogate the

School Board’s immunity. We di sagree.

The fact that enpl oyees have different duties does not
necessarily nmean they are involved in “unrel ated

works.” See Johnson v. Conet Steel Erection, Inc.

435 So.2d 908 (Fla. 3d DCA 1983). The pertinent
factor is whether the co-enployees are involved in
different projects. Thus, the focus is wupon the
nature of the project involved, as opposed to the
specific work skills of individual enployees. See

Vause v. Bay Medical Center, 687 So.2d 258 (Fla. 1st
DCA 1996), review denied 695 So.2d 703 (Fla.1997);
Abraham v. Dzafic, 666 So.2d 232 (Fla. 2d DCA 1995).

Here, Rodriguez and Laing were both working on the
sanme project, in the sense that they were co-enpl oyees
provi di ng education related services to students at
Hi al eah Hi gh School. Although each individually were
assigned different duties and had different work
skills, Laing in his capacity as a teacher and
Rodriguez in the capacity of custodian, both were
involved as part of a teamin pronoting education at
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the school canpus. Because both were engaged in
activities primarily related to the provision of
education related services, the *“unrelated works”
exception to the School Board' s i mmunity under Section
440.11(1) does not apply. See Johnson v. Conet Steel
Erection, Inc., 435 So.2d at 908.
Lai ng at 20.
Sanchez asked the Third District to take judicial notice of
t he Laing appendix, claimng that the appendi x sonehow shows
that Laing is distinguishable from this case. I n support of
that argunment, Sanchez clains that there was no evidence
presented in Laing as to the parties’ primary assignnents.
However, contrary to Sanchez’s contention, nothing could be
further fromthe truth as the custodian in Laing explained in
detail his primary job assignments. He testified that his job
duties included | ocking and unl ocki ng cl assroom doors, cleaning
t he classroons, and delivering packages to teachers. He al so
testified that, at the time of the accident, he was in charge of
the cafeteria at breakfast time; he would clean up the cafeteria
after the students finished eating so that the cafeteria would
be clean for lunch time. He also did |awn work, and he broke
open | ockers when asked to do so. See Lai ng appendi x, tab 7, at

28-27, 32. The custodian made it perfectly clear that he did

not have any teaching responsibilities. Q Al right. Did you

have any teaching responsibilities back in February of 1996 at
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Hi al eah Hi gh? A. No. | have never had any teaching
responsibilities. Id. at 32.

Thus, as can be readily seen, the Laing court did have
before it evidence of the parties’ primary assignnments.
However, instead of focusing on the specific job duties of the
cust odi an and teacher, the Laing court instead properly focused
on the rel atedness of their job duties as dictated by the words
used in the statute. In that light, the Third District properly
found that their job duties were related in the sense that each

was “providing education rel ated services to students at Hi al eah

Hi gh School” Laing at 20 (enphasis added). !
Sanchez alternatively suggests that Laing is distinguishable

fromthis case because there was regular interaction between the

t eachers and custodi an i n Lai ng, whereas no such evi dence exi sts

in this case as between the teachers and security personnel.
The “regul ar interaction” in Laing that Sanchez relies upon is

that the custodian in Laing |ocked and unlocked teachers’

10 Even wi t hout such evi dence, common sense woul d dictate
that a custodian’s primary job function is to clean and a
teacher’s primary job function is to teach

1 Not ably, this holding is supported by the definition
of “educational support enployees” within the Florida Schoo
Code as 8228.041(38)(e), Fla.Stat., includes “those responsible
for cleaning the buildings, school plants, or supporting
facilities” ampbng the enployees “whose work supports the
educati onal process.”
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cl assroons, cl eaned teachers’ classroons, and delivered packages
to teachers.

Clearly, if Sanchez concedes that such superficial and
i nci dent al interaction between teachers and custodi ans
constitutes “regular interaction” to nake the work of custodi ans
and teachers “related,” then surely that flinmsy standard is net
inthis case where the testinmony is undi sputed that teachers and
security personnel work hand in hand, so to speak, in providing
security at Wst Mam Mddle School. Al t hough Sanchez
m nim zes the security services provided by teachers, > nowhere
in her brief does she mintain that teachers have no
responsibility whatsoever for security at the school or that
they are not part of the overall security plan.

Agai n, however, the real issue in these cases is not the
specific job functions of teachers versus other School Board
enpl oyees. Rat her, as held in Laing, the focus is on the
rel at edness of each’s job functions, and as denonstrated above,
the job functions of teachers and school security personnel (the
co-enpl oyees in this case) are both related to the educati onal
process.

Johnson v. Conmet Steel Erection, |nc.

12 For exanmple, she attenpts to limt teachers’ security

duties to the classroom
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Johnson v. Conet Steel Erection, Inc., 435 So.2d 908 (Fla.
3d DCA 1983), is another case that supports the School Board’'s
argunment with respect to the neaning of the phrase “assigned
primarily to unrelated works.” I n Johnson, an enployee of a
general contractor was injured as a result of the negligence of
a subcontractor’s enployee while both were enpl oyed on the sane
construction project. The enployee of the general contractor
was a general | aborer, and the enpl oyee of the subcontractor was
a wel der. Despite the difference in their duties, the Third
District held that workers’ conpensation inmunity barred the
action. In so doing, the court stated that the fact that one
was a general |aborer and the other a welder “did not nake their
work ‘unrelated.’”” Johnson at 9009.

Wth respect to Johnson, Sanchez states that “[t] here is no
indication in the four corners of that case that the litigants
presented the Court wth any testinmony on the respective
i ndi vidual s’ primary unrel ated assignments.” See Initial Brief
at 27.

Wth respect to that statenment, it appears that Sanchez is
arguing that the court in Johnson reached its decisions wthout
any evi dence before it as to the enpl oyees’ specific job skills
or duties. However, the only way that Sanchez can know that is

if she has before her the appellate record in Johnson, which
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there is no indication of.

Sinply because the Johnson court did not set forth the
evi dence of the enployees’ specific job skills or duties wthin
the “four corners” of the published opinion does not nean that
the court, in fact, had no such evidence before it. Mdreover
it is highly doubtful that the Johnson court expressly
recognized in its opinion that the primary job tasks of the
enpl oyees involved were different if the court, in fact, had no
evi dence of the job tasks before it.13

Abraham v. Dzafic

The case of Abraham v. Dzafic, 666 So.2d 232 (Fla. 2d DCA
1995), is simlar to the Johnson case. |In Abraham an enpl oyee
sued his enployer and co-enployee after he sustained injuries
when the van the co-enployee was driving collided with his van.
One of the enployees was a painter and the other was a
fl ourescent |ight technician. Both were enpl oyed by the sane
contractor on the same construction site, and the accident
occurred when the two were traveling fromthe construction site.
Despite the difference in their job duties, the Second District

hel d t hat workers’ conpensation imunity barred the action. As

13 Additionally, even without such evidence, a nmere
| ayperson could correctly conclude that the primary duties of a
general | aborer versus a welder are different.
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stated by the court, “[a]lthough one was a pai nter and t he ot her
was a fluorescent |ighting technician, and their work skills may
have been ‘unrelated,’ their work was not.” Abraham at 233.

Wth respect to Abraham Sanchez states that the Second
District would have decided the case differently had the court
had the legislative history of the statute before it. For the
reasons stated above, the School Board disagrees that the
| egislative history would inmpact any court’s decision on the
meani ng of the phrase “assigned primarily to unrel ated works.”

Vause v. Bay Medical Center

Vause v. Bay Medical Center, 687 So.2d 258 (Fla. 1st DCA
1997), is another case that supports the School Board' s argunent
with respect to the phrase “assigned primarily to unrel ated
wor ks. ” In Vause, a nurse at a hospital died shortly after
exiting the hospital’s hyperbaric chanmber where she had escorted
a patient. She sued the hospital and several hospital enpl oyees
for negligence. The enpl oyee defendants were the co-director of
the hyperbaric center, the operator of the hyperbaric chanber
and the adm ni strator of the hospital. The Conpl aint, which was
extremely detailed, described the specific duties and
responsibilities of all parties to the action. Wth respect to
the nurse, the Conplaint specifically alleged that she was

“assigned primarily to full-tinme duties in the Hospital’s
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Cbstetric Departnent” and that “[t]he Obstetric Departnment is
unrel ated to the Hyperbaric Medicine Departnent.” The Conpl ai nt
further stated that, since 1988, the nurse “worked part-time as
an on-call nurse in the . . . Hyperbaric Departnent.” The
defendants filed Mdtions to Dismss on various grounds,
i ncluding workers’ conpensation inmmunity. The trial court
granted the notions, and the First District affirmed, stating
t hat :

[ Al ppel l ant cites no case nor |aw which would support
his position that an obstetrical nurse who works
regularly, albeit on a part-tinme basis in another
departnment providing health care, is engaged in work
unrelated to that of the hospital supervisor, the
departnental supervisor, or the operator of the
machine which is utilized to provide care for the
patient whom the nurse is attending.

In the instant case, while there were conclusory
al l egations that the coenployees were engaged in
unrel ated works, the alleged facts do not support this
concl usi on. At the time of the injury to the
deceased, she was engaged in activity related to her
primary assignnment, the provision of health care to a
patient. (The conplaint clearly alleges that nurses
are routinely in the chanber "to adm nister nmedicine
or provide other necessary assistance to the
patient"). The fact that the decedent was assigned to
a different departnment or that she was wusing a
speci alized piece of nedical equipnment should not
serve to underm ne the broad workers' conpensation
immunity provided in section 440.11(1), Florida
St at ut es.

The operator of the hyperbaric chanmber and Nurse Vause
had a simlar relationship as the welder and the
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| aborer in Johnson, supra: They were both involved in
the same  project (rat her than an unr el at ed

project)--the care of one particular patient. The
director of the chanber was also involved in the sane
project. Furthernore, the appellant fails to explain

how the adm nistrator of the entire hospital could be
involved in works unrelated to a nurse who works in
that sane hospital. Each individual defendant was
assigned to duties related to the purpose and function
of decedent’s job: The provision of health care to
patients of the medical center. The facts alleged in
the conplaint establish this relationship. The trial
court, therefore, could have correctly dism ssed the
conpl ai nt agai nst BMC because the court could have
found that the enpl oyees were not engaged i n unrel at ed
wor Ks.
Vause at 262-263.

Wth respect to Vause, Sanchez states that “[a]gain, there

is nothing in the four corners of that decision suggesting the
court had before it evidence of unrelated primry assignnents.

| ndeed, Vause was decided not by summary judgnment, but on a
motion to dismss with prejudice . . . Since there was no
factual record before reaching the appellate |evel Vause is
nei ther procedurally [n]or factually on point.” See Initia

Brief at 32.

Sanchez’ s suggestion that the Vause court had no evidence
of unrelated primary assignnents before it is sinply not true as
the allegations in the Conplaint surely constituted evidence in
the context of a Modtion to Disniss. In fact, the plaintiff’s

own allegations were the only evidence that the trial court
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could have properly considered in ruling on the plaintiff’'s
Motion to Dismss, and the plaintiff’s Conplaint contained a
detailed description of the parties’ alleged respective
assi gnnents. The court had no choice but to accept those
al l egations as true. The court did so and sinply concl uded
that, even if the nurse was assigned primarily to full-tinme
duties in the Cbstetric Departnent and worked only part-tinme as
an on-call nurse in the Hyperbaric Departnent, and even if the
Cbstetric Departnent was unrelated to the Hyperbaric Medicine
Departnment, as alleged in the Conplaint, then the nurse and
i ndi vi dual defendants still were not “assigned primarily to
unrel ated works” because all were involved in the sanme project
of providing health care services to patients at the hospital .4
State, Dept. of Corrections v. Koch

State, Dept. of Corrections v. Koch, 582 So.2d 5 (Fla. 1st

DCA 1991), is one case where the court ruled that workers

conpensation immunity did not bar an enployee’s claim because
t he enployee and co-enployee who injured him were “assigned
primarily to unrelated works.” In Koch, an enployee of the

Fl ori da Departnment of Corrections picked up a truck at the

14 As t o Vause, Sanchez al so suggests that the court m ght
have decided Vause differently had it had the |egislative
hi story before it. The School Board has already expressed its
di sagreenent with that argunment several tinmes herein.
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Fl orida Departnment of Transportation’s maintenance yard to
transport inmates who were working on state roads pursuant to a
contract between the DOT and DOC. As the DOC enpl oyee was
driving out of the DOT maintenance yard, he fatally struck the
plaintiff, who was a DOT enpl oyee on his way to work. The court
concl uded that the DOT and DOC enpl oyees were assigned primarily
to unrelated works, and therefore, workers’ conpensation
imunity did not bar the action.

The School Board does not contend that Koch was wrongly
decided. In fact, the School Board contends that Koch provides
the perfect exanple of a situation where the “unrel ated works”
exception was neant to apply.?'® Clearly, although the two
enpl oyees in Koch were both enpl oyed by the State of Florida,
one enpl oyee was assigned primarily to tasks enconpassed within
the purpose of the DOT and the other enployee was assigned
primarily to tasks enconpassed within the purpose of the DOC
Thus, in the true sense of the word, the two enployees were

“assigned primarily to unrel ated works.” This is in sharp

5 Sanchez suggests at page 44 of her Initial Brief that
t he School Board di sagrees with the holding in Koch. Sanchez is
wrong in her contention. However, although the School board
does not contend that Koch was wrongly decided, it is still
inportant to note that neither party in Koch disputed that the
DOT enpl oyee and the DOC enpl oyee were coenpl oyees *assigned
primarily to unrelated works.” Koch at 7. Therefore, Koch is
of little precedential val ue.
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contrast to the case at hand where the involved enpl oyees were
both assigned to the sane political subdivision of the State of
Florida, i.e., the School Board, furthernore both were assigned
to the same work | ocation and were providing education rel ated
services, those services at least in part being related to
safety.

Lopez v. Vil ches

Sanchez cites to Lopez v. Vilches, 734 So.2d 1095 (Fla. 2d
DCA 1999), as a case applying a different standard to the
“unrel ated works” exception to fellowenployee inmmunity.
However, Sanchez fails to take any position as to Lopez’s
applicability to this case.

The Lopez court described the facts as “conplicated.” The
scenario involved at |least four different related business
entities that operated cemeteries and funeral hones. The
def endants were responsible for the maintenance of a fleet of
vehi cl es used by those business entities. The plaintiff was
enpl oyed by one of the funeral honmes that was geographically
separated fromthe | ocati on where the def endants performed their
duties. Part of the plaintiff’'s duties required that he drive
vehicles from the fleet mintained by the defendants. He
all eged that one of the vehicles malfunctioned while he was

driving it. He alleged that the malfunction was due to
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negli gent maintenance by the defendants. The trial court
entered a final summary judgnment in favor of the defendants,
finding that workers’ conpensation imunity applied. On appeal,
the Second District reversed.

Sanchez clainms that the court “held that the ‘unrelated
wor ks’ exception did apply to those facts.” See Initial Brief
at 33. Sanchez’s representation is inaccurate as the court did
not hold that the plaintiff and defendants were engaged in
unrel ated works; it simply held that summary judgnent was
i nproperly entered because “the pleadings and facts devel oped
t hrough di scovery do not forecl ose that Lopez and t he Def endants
were engaged in unrelated works so that workers’ conpensation
woul d be the exclusive remedy as a matter of law. The physical
| ocation of their work appears to be separate and their specific
pur pose, general funeral honme duties versus vehicl e mai nt enance,
appear distinct.” Lopez at 1097. Based on those facts, the
court felt that the i ssue should be decided by a jury and not as
a matter of law. Again, however, the court made no finding on
the ultimate i ssue of whether the two enpl oyees were “assigned
primarily to unrel ated works.”

Despite that, Lopez does support an affirmance in this case
to the extent that it found pertinent the specific division to

whi ch each enpl oyee was assi gned, as opposed to the specific job
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assi gnnents. In that regard, the court stated that “Koch
presents something of an analogy to the present case. I n our
case, Lopez, the injured enployee, used a vehicle nmaintai ned by
an apparently separate division of the sanme enpl oyer, where the
al l egedly negligent enployees worked. In Koch, the DOC
enpl oyee, the allegedly negligent enployee, used a vehicle
mai ntained by a separate division of the State, where the
i njured enpl oyee worked.” Lopez at 1097. Thus, to the extent
that the phrase “unrel ated works” neans “separate divisions,”
the order appealed should still be affirmed because the co-
enpl oyees in this case were part of the sanme division at the
time of the injury, i.e. they were both enpl oyed by the School
Board, which is a political subdivision of the State of Florida.

The Lopez court al so suggests that the physical |ocation of
one’s work is a factor to consider. To the extent that physical
| ocation is a pertinent inquiry, the co-enpl oyees here pass that
test as both were assigned to and worked out of the sane school
| ocati on.

School Board of Broward County v. Victorin
Anot her case on the issue is School Board of Broward County

v. Victorin, 767 So.2d 551 (Fla. 4th DCA 2000).' 1In Victorin

16 Victorin was decided while this case was on appeal to
the Third District.
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the plaintiff was a bus driver enployed by the Broward County
School Board (BCSB). He received injuries when another school
bus driver enployed by the BCSB drove her school bus into the
plaintiff’'s school bus. The plaintiff and the other school bus
driver worked out of different bus depots and had different
areas where they dropped off the school children. The plaintiff
received workers’ conpensation benefits, and then filed a
negli gence suit against the BCSB seeking to hold it vicariously
liable for the negligence of the other school bus driver. The
BCSB sought summary judgnent clai m ng that workers’ conpensati on
immunity barred the action. The trial court denied the notion,
and the BCSB appeal ed. The appellate court reversed because the
co-enmpl oyees were both bus drivers for the BCSB; they both drove
buses in Broward County on Interstate 95, and the purpose of
both their jobs was to transport school children.

Al t hough Sanchez discusses Victorin in her brief, she
apparently takes no position as to whether Victorin supports a
reversal or an affirmance of the order appeal ed. However, at a
m ninmum Victorin is yet another exanple of courts interpreting
8440.11(1), Fla.Stat., broadly to achieve its intended effect of
providing immunity to enployers who secure and pay workers
conpensation benefits to injured enpl oyees.

Hol mes County School Board v. Duffell
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Hol mes County School Board v. Duffell, 651 So.2d 1176 (Fl a.

1995), is another case cited by and relied upon by Sanchez in
her brief. In Holnmes, a custodi an enpl oyed by the Hol nes County
School Board (HCSB) was injured in February, 1990, while
assisting in a school bus evacuation drill. During the drill

t he cust odi an was hel pi ng students exit a bus through the bus’s
rear door. Robert Lew s, another enployee of HCSB, was driving
t he bus i mmedi ately behind the custodi an, and he all owed his bus
toroll forward. As a result, the custodian was pi nned between
the two buses and seriously injured. The Florida Suprene Court
ruled that the custodian was entitled to maintain a negligence
action against the HCSB to the extent that the custodi an was not
suing the HCSB in its capacity as an enployer, but as a
surrogat e def endant based upon t he negli gence of the custodian’s
co-enpl oyee (the school bus driver).

Sanchez suggests in her brief that the Court permtted the
enpl oyee to sue the HCSB as a surrogate defendant because the
two involved enployees were “assigned primarily to unrel ated
works.” Sanchez’s suggestion is not supported by the Court’s
deci sion as the issue before the Holnmes Court was not whether
the two school enployees were actually engaged in unrel ated
works (which is the issue in this case); rather, the sole issue

on appeal was the interaction between section (9)(a) of the
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sovereign imunity statute, 8768.28, Fla.Stat., and t he workers’
conpensation immunity statute, 8440.11(1), Fla.Stat., and nore
specifically, whether the HCSB, who paid workers’ conpensation
benefits, <could be sued in a surrogate capacity for the
negl i gence of a co-enployee of the plaintiff.

In fact, the Court expressly stated that “[t]he trial court
made a determ nation that Duffell [the custodian] and Lewis [the
school bus driver] were assigned to unrel ated works. Thi s
determ nati on was not di sputed on appeal to the district court,
addressed by the district court, or presented in the petition
for our review.” Holnmes at 1177, n. 1 (enphasis added). Thus,
the precise issue at hand was not even addressed by the Court in
Hol mes. 7

Lake v. Ransay
Lake v. Ransay, 566 So.2d 845 (Fla. 4th DCA 1990), is the

case that Sanchez clainms expressly and directly conflicts with

17 Al t hough Hol nmes does not hel p the Court in decidingthe
preci se issue at hand, the actual holding in Holnmes will have a
huge i npact upon public enployers in the event the Court now
interprets the “unrelated works” exception to fellow enployee
immunity in the narrow manner advocated by Sanchez. In fact,
wor kers’ conpensation imunity will be all but eviscerated as to
public enployers in Florida because, in virtually every i nstance
that an enployee is injured, the enployee can point to a co-
enpl oyee with different job responsibilities whose alleged
negl i gence caused the injury. Per Holmes, the public enployer
will be the defendant in those actions, not the co-enpl oyee.

-47-



the decision in this case. |In Lake, the plaintiff sued Sergio

Fernandez and others for damages sustained as a result of
injuries he received due to the defendants' all eged negligence
in the construction of the ceiling of a garage, which coll apsed
on the plaintiff while he was working on the prem ses.
Fernandez noved for summary judgnment on the ground that he was
i mune from suit wunder section 440.11, Fla.Stat, as a co-
enpl oyee at the tine of the accident.

The record indicated that the plaintiff was an enpl oyee of
the builder, and his duties included mai ntenance and janitori al
wor k. Fernandez was enpl oyed by the builder as a construction
supervi sor and the qualifying agent on this project. In the
course of his duties, Fernandez supervised the construction of
the ceiling that coll apsed and injured the plaintiff. The trial
court held, in part, that Fernandez and the plaintiff were co-
enpl oyees involved in "related work, " whi ch woul d make Fer nandez
i mmune fromsuit. However, the Fourth District reversed finding
the issue inappropriate for sunmary judgnent.

Contrary to Sanchez’s inplication here, the court did NOT
reach any deci sion as to whether workers’ conpensation inmunity
woul d eventually bar the action; it sinply held that the
evi dence presented did not support a summary judgnent at that

time. 1In so doing, the court specifically recogni zed that there
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“may be a vast difference between Fernandez's construction
supervision work and Lake's nmaintenance work.” ld at 848
Neverthel ess, the court stated that “both types of work could be
involved in the same construction job.” Id. Thus, it appears
that the court sinply did not have the necessary evi dence before
it to ascertain whether the two enployees were “assigned
primarily to unrel ated works.”

One fact the court noted m ght nake a difference was the
timng of the plaintiff’s work on the project. As stated by the
court, “we are unable to determ ne whether [the plaintiff] was
working on this job prior to conpletion of construction, which
m ght affect the ‘related work’ concept. For exanple, if the
construction was conpleted before [the plaintiff] becanme the
mai nt enance man on the property, ..., the interpretation of
‘related work’ may excl ude worker's conpensati on coverage.” |d.
Due to the |ack of evidence, the court remanded for “further
proceedings to determ ne the questions involved in the second
point having to do with related work.” Id.

In that |ight, Lake does not expressly and directly conflict
with the decisions of the Third District in this case. The
court in Lake sinply did not have the record evidence it needed
to rule on the “unrelated works” exception to workers’

conpensation i munity, whereas the Third District in this case
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did have the necessary record evidence.
Pal m Beach County v. Kelly

The last case cited in Sanchez’s brief, discussing the
exception to fellowenployee immunity is Palm Beach County v.
Kelly, 810 So.2d 560 (Fla. 4th DCA 2002), which was decided
after the Third District’s opinion in this case. In Kelly, a
county enpl oyee was driving hone fromwork when he was struck by
a notor vehicle driven by another county enployee. The
plaintiff worked as a mmintenance equi pnment operator for the
mai nt enance division at the Palm Beach International Airport.
As part of his job, the plaintiff operated equipnment for the
ai rport maintenance division, including the | arge sweepers used
to clean the airport’s roadways and taxiways and the tractor
mowers used to cut the airfield s grassy areas. The plaintiff
al so operated front-end | oaders and dunp trucks as needed. At
the begi nning of each day, the plaintiff reported to work at
3700 Bel vedere Road, Building G which was the main office for
t he mai nt enance departnent.

The co-enployee involved in the accident worked as an
equi pnment nmechanic for the county’' s Fleet Managenent Division,
whi ch was | ocated in Building Dat 3700 Bel vedere Road. The co-
enpl oyee mai ntai ned and operated heavy equi pnent, such as the

tractors, dozers, front-end |oaders, trucks and other notor
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vehicles for the County. His main job each day was to pick up
his county truck froma shop on Bel vedere Road and drive to the
County’s shell rock pit in Boca Raton. At the shell rock pit,
he mai ntai ned and repaired the excavation equi pnment used to dig
up shell rock. The shell rock was used for building and
mai nt ai ni ng county roads.

The accident at issue occurred off Bel vedere Road, near the
county buildings where the plaintiff and co-enpl oyee reported.
The plaintiff had just finished his work shift and was on his
way home in his own car. The co-enpl oyee was |eaving the
Bel vedere Road | ocation in his service truck and was within the
scope of his enploynent.

The plaintiff sued the county as surrogate defendant for the
co-enpl oyee. The trial <court ruled that fellow enployee
immunity did not bar the clai mbecause the two men were invol ved
in unrel ated works. On appeal, the Fourth District noted that
two different concepts could be applied: “(1) a "case-by-case
approach,” whi ch exam nes whet her the co-enpl oyees were engaged
in the sanme project and were "part of a team" see Dade County
School Board v. Laing, 731 So.2d 19 (Fla. 3d DCA 1999), and (2)
a "bright-line" test, based on the physical |ocation where the
enpl oyees were primarily assigned and the wunity of their

busi ness purpose, see Lopez v. Vilches, 734 So.2d 1095 (Fla. 2d
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DCA), rev. denied, 749 So.2d 504 (Fla.1999).” Wth those two

tests in mnd, the Fourth District concl uded:

that both approaches yield the same result. Under
either the "case-by-case" analysis or the "physical
| ocation/unity of business purpose" bright-line test,

these enployees were engaged in unrelated works.
Kelly and John had different job duties and did not
wor k cooperatively as a team but, rather, worked on
two entirely different projects. Kelly's primry
nm ssi on was the nmai ntenance of the roads and taxi-ways
at the Pal m Beach International Airport. He was on a
team t hat swept and nowed the airport grounds. John,
on the other hand, perfornmed maintenance and repair
work on the County's heavy equipment, primarily
excavation equi pnent at the shell rock pit in Boca
Raton. Although they both began and ended their day
at County offices in the sanme general |ocation, they
worked on different projects at different |ocations
and furthered different business purposes of the
County.

We conclude that the trial court correctly determ ned

that the unrelated works exception to workers

conpensation immunity applies in this case.
Kelly at 562.

Simlarly here, both tests would yield the same result,
al t hough the opposite result than that reached in Kelly. This
is because Sanchez and the co-enployees in this case worked
hand-i n-hand, so to speak, in providing security at the school;
Sanchez and the co-enployees were all engaged in the sane
project of providing education related services, and; Sanchez

and the co-enpl oyees all worked out of the same work | ocation.

Thus, Sanchez and the co-enpl oyees were not “assigned primarily
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to unrel ated works.”
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CONCLUSI ON

For all of the above stated reasons, the School Board
contends that the trial court and Third District properly ruled
t hat Sanchez and school security personnel were not *assigned
primarily to unrel ated works” and wor kers’ conpensation i nmunity
therefore barred the claim The School Board now prays that
this Court affirm the order appealed for the sanme reasons.
Alternatively, the School Board prays that the Court dism ss the

appeal as there exists no true “express and direct” conflict.
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