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Statement of Interest of the American Association of Health Plans

The American Association of Health Plans, Inc. ("AAHP") isthe nationa
association for the managed care community. Its membership includes health
mai ntenance organizations, preferred provider organizations, third party health
plan adminigtrators, health care utilization review organizations, prepaid limited
hedth service plans, and other integrated heglth care ddlivery systems. AAHP
represents more than 1,000 managed health care organi zations serving nearly 160
million Americans. AAHP's mission is to advance hedth care quality and
affordability through leadership in the health care community, advocacy and the
provision of servicesto member hedth plans. AAHP has appeared as amicus
curiaein anumber of casesinvolving the managed careindustry, including cases
where issues under the Employee Retirement Income Security Act ("ERISA")
and managed care plans are involved.

This case presents the important issue of whether the benefit design of an
ERISA hedlth plan can serve as a basis for establishing vicarious liability for the
dleged negligence of independent contractor physicianswho provide servicesto
the plan participants. Such claims, if permitted to proceed, would potentially
Impose dtrict ligbility on the administrator of any plan whose terms of coverage
include certain core managed care elements. These "core elements’ include
service benefits (the provison of benefits in the form of services from
participating health care providers), the coordination of referrals by primary care
physicians, and prior authorization and utilization review for covered hedth
benefits. Administrators would be liable for negligent treatment by independent
contractor physi cianswhether or not their implementation of these core elements
of plan coverage led to the negligent treatment or adverse outcome at issue.
Such a conclusion would erode certain ERISA plan managed care coverage
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options with acorresponding risein health benefit costs and reduction in choices
for employer purchasers and plan participants alike. This outcome contravenes
an important purpose of ERISA: to encourage the establishment and
maintenance of employee benefit plans whose administration is governed by
federa law rather than amultiplicity of state statutory and common laws. This
Court should affirm ERISA's preemption of the Petitioner's vicarious liability
clamsin this case.

AAHP isfamiliar with the variety and complexity of various hedth benefit
designs and their cost implications through the diversity of its member plans.
AAHP aso understands the relationship between federal preemption principles
and state law liability clams and how they operate in the managed care plan
context. AAHP believes that its input can be of assistance to the Court in
resolving the issues in this case as the outcome will have a significant impact on
the design and availability of health plan benefit options in Forida.

Statement of the Case and Facts

AAHP adopts the Statement of the Case and Facts as set forth in
Respondent's Brief.

Summary of Argument

Based on the record, both lower courts in this case have properly
determined that Petitioner's claims against Respondent are preempted by Section
514(a) of ERISA because the claims directly relate to plan structure and
adminigtration. Petitioner attempts to hold Respondent vicarioudly liablefor the
dleged malpractice of independent contractor physicians, and particularly a
participating primary care physician, Dr. Sarnow, on the basis that Respondent
had the right to control the physician. In support of these claims, Petitioner

refers to and relies upon certain core benefit provisions of the employer's health

WDC99 543263-23.026995.0015 8



benefits plan as reflected in the terms and conditions of Dr. Sarnow's
participation agreement with Respondent.

Petitioner has attempted to convert core elements of the health plan's
coverageintoindiciaof aright of control by Respondent that rendersit liable for
every clinical judgment made by an independent contractor physicianinhisor her
own office. Those e ementsinclude the coverage of non-emergency health care
services furnished or arranged by participating providers, the provision of
services by or upon the referral of the participant's chosen primary care
physician, the entittement to certain benefits based on prior authorization
requirements, and the condition that the service or supply comport with certain
utilization review requirements.

Fundamentally, Petitioner's cause of action isbased on core managed care
elements that areintegrd to the terms of coveragefor the ERISA plan maintained
by Ms. Villazon's employer and administered by Respondent. Under ERISA,
Section 514(a) supersedes any and dl state laws which relate to any employee
benefit plan. This includes the state common law vicarious ligbility clams
asserted by Petitioner, which specifically refer to and rely exclusively on the plan
terms described above. Moreover, Petitioner's claims have aconnection with the
ERISA plan at issue because they would alter the structure of the current plan by
expanding benefits through a quality outcome guarantee, and by atering the
independent contractor relationships with participating physicians that were
identified in the plan.

The fact that these basic terms of plan coverage were aso reflected in Dr.
Sarnow's primary care physician participation agreement underscores the nexus
between plan benefit design and ERISA preemption principles. A service benefit

plan, whose coverage is conditioned upon the plan participant's receipt or
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authorization of servicesfrom participating physicians, can only be administered
through contracts with physicians. In this case, adl the terms of the physician
agreement relied upon by Petitioner for Petitioner's vicarious liability clams are
terms of the health benefits plan maintained by Ms. Villazon's employer.

To convert plan terms and their administration into strict liability for the
clinicd judgments of independent contractor physicians, regardiess of
circumstances, would severely limit the availability of benefit plans that provide
managed care coverage. As such, a finding contrary to the lower courts
decisions would have a significant adverse effect on the cost and availability of
employee hedth benefit plansin Florida

In today's health care marketplace, with increased employment layoffs, an
unrelenting rise in the cost of health care services, and an ever-increasing
uninsured popul ation, the consequences of such ajudgment would be particularly
detrimenta. Employers and employees already are experiencing the brunt of
risng health care costs as premiums rose by 11% from 2000 to 2001 after
increasing over 8% from 1999 to 2000. See The Henry J. Kaiser Family
Foundation, Employer Hedlth Benefits, 2001 Annua Survey, Sept. 5, 2001, 12
("Kaiser Survey"); see also Katherine Levit et d., Inflation Spurs Health
Spending in 2000, Hedth Affairs, Jan./Feb. 2002, 178 (citing arisein premiums
of 6.8% in 1999 and 8.4% in 2000). Moreover, the return of health care
hyperinflation takes a devastating toll as every one-percent increase in premium
costs adds 300,000 more Americans to the ranks of the uninsured. See AAHP,
Health Plan Liability: What You Need to Know, Mar. 2001, 5 (citing statistics
by Lewin Group LLC, Feb. 1999).

A decision affirming the rulings of the lower courts in this case will not

[imit or diminish the remedies now available under Floridalaw for ERISA hedth
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benefit plan participants who are injured by the negligent act or omission of any
person. Such a decison will smply avert anew and unwarranted extension of
malpractice liability to the employer sponsors, insurers and administrators of
these ERISA plans based on nothing more than the terms of the plan coverage
reflected in the provider contracts through which the plan is administered.
Standard of Review

As this case presents issues of law, the standard of review is de novo.
See Gemini Ventures of Tampa, Inc. v. Hamilton Engineering & Surveying,
Inc., 784 So.2d 1179, 1180 (Fla. Dist. Ct. App. 2001); Southwest FI. Water
Management Dist. v. Save the Manatee Club, Inc., 773 So.2d 594, 597 (Fla.
Dist. Ct. App. 2000).

Argument

Petitioner's Claims Are Directed At Provisions of an ERISA
Plan

In establishing employee health benefit plans, employers may select from
a range of benefit designs and combinations. Under indemnity plans, those
eigible for benefits can seek care from the provider of their choice and receive
afixed sum payment for health care expenses covered by the plan. See Kenneth
R. Wing et d., The Law and American Hedlth Care 79 (1998). Under service
benefit plans, asisthe case here, health care providers directly contract with the
plan'sinsurer, administrator or sponsor to deliver the covered services to plan
participants and beneficiaries. These contracting providers accept the plan's
reilmbursement as the total payment for health care services provided. See Peter
R. Kongstvedt, The Essential s of Managed Health Care, Second Edition, 37, 554
(1997).
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Over the last 30 years, variations on the service benefit plan model were
developed to help control the escalating costs of health care. Plan benefits may
be limited, except in case of an emergency, to covered services furnished by
contracting providers. Seeid. at 542. Thisbenefit design, whichischaracteristic
of health maintenance organization or "HMQO" plans, may also have the added
feature of a participating primary care physician selected by the plan participant
who is responsible for authorizing the use of covered health care services and
making referrals to specidists. Seeid. at 39. Overdl, HMO plans continue to
provide amore affordable coverage option for employers and employees alike
as the average monthly cost of family coverage under an HMO plan is about
$100 less than conventiona indemnity coverage. See Kaiser Survey at 13.

Other service benefit plans are more open and have different premium cost
structures as aresult. For example, under a Point of Service option or "POS"
model, an HMO enrollee may obtain covered hedlth care services from either a
participating provider or a provider outside of the contracted network. In
addition, preferred provider organization or "PPO" plans facilitate the choice of
out-of-network providers as well. The use of an out-of-network provider in
either a PPO or POS plan generally requires the plan participant to incur higher
out-of -pocket costs. See Kongstvedt at 552. Some of these plans may require
aparticipating primary care physician'sreferral for coverage of servicesprovided

by out-of-network providers, while others do not.*

t According to the 2001 AAHP Dorland Directory Database, there were 1,030
managed care companies in 2001, representing 797 HMO products, 398 POS
products and 795 PPO products.
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For the employee health benefit plan at issue in this case, Vades-Faulli,
Cobb, and Petrey, P.A., (the "Employer") purchased HMO service benefit
coverage limited to services obtained from participating providers, and including
primary care physician referral, preauthorization and utilization review
requirements for obtaining certain benefits? Under Pegram v. Herdrich, 530
U.S. 211, 223 (2000), the United States Supreme Court defined the term "plan”
under ERISA as"aset of rulesthat define the rights of abeneficiary and provide
for their enforcement,” including rules governing the definition of benefitsand the
resolution of issues regarding entitlement to services. The Court specifically
stated that "'by setting out rulesunder which beneficiarieswill be entitled to care,”
"the agreement between an HM O and an employer who pays the premiums may
provide elements of [an ERISA] plan.” Id.

Further guidance on what constitutes the elements of an ERISA hedlth
benefit plan is provided in the United States Department of Labor's ("DOL")
regulations governing summary plan descriptions ("SPDs") that plan sponsors
must provide to plan participants. SPDs serve as "the primary vehicle for
informing participants and beneficiaries about their rights and benefits under the
employee benefit plans in which they participate.” Amendments to Summary
Pan Description Regulations, 65 Fed. Reg. 70,228 (Nov. 21, 2000) (to be
codified at 29 C.F.R. Part 2520) (hereinafter "DOL Regulations'). Specificaly,
the DOL Regulationsrequirethat SPDs provide information on the plan's benefit
digibility rules, including whether and under what cir cumstances cover age
Isprovided for out-of-network providers; provisions gover ning the use of

network providers, any conditions or limits on the selection of primary

2 Neither Petitioner nor Respondent contests that Employer's employee health
benefit plan was an ERISA plan. (R. Val. I, 207-212, R. Vol. V, 1-48).
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care providers or providers of specialty medical care; and provisons
requiring preauthorizations or utilization review as a condition to
obtaining a benefit or service under the plan. Seeid. a 70,241 (emphasis
added).

For the Employer's health benefits plan, the provisions identified as
elements of the plan in Pegram and the DOL Regulations are set forth in the
PruCare Certificate of Coverage. This certificate is part of the agreement
between Respondent and Employer, and it defines the plan's benefits as well as
sets out the rules under which beneficiaries are entitled to those benefits. See
Pegram, 530 U.S. at 223; DOL Regulations at 70,241. According to the
PruCare Certificate of Coverage, the boundaries of the plan's benefit coverage
are defined by the core managed care elements referenced above.

The record demonstrates that Petitioner seeks to establish the
Respondent's "right to control” contracting primary care physicians and its
consequent vicarious liability for their malpractice by referring to specific
provisions of Dr. Sarnow's Primary Care Physician Agreement. Yet each
contract term referred to by Petitioner as evidence of a "right to control” is or
directly relates to a defining element of the plan's benefit design, that by
necessity, must be reflected in the contracts with participating primary care
physicians. Accordingto Petitioner, requirementsto use participating physicians
in order to deliver covered health care services documents the Respondent's
"right to control" a contracting physician. Y et the health benefit plan a issueis
fundamentaly structured as a service benefit plan where only services a
participant obtainsfrom or through participating providers are covered under the

terms of the plan.
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Smilarly, Petitioner relies on provider contract provisions concerning the
primary care physician's role as the "gatekeeper” for covered services through
prior authorization requirementsfor certain medical servicesandreferral authority
for speciaty care to establish the Respondent's right to control participating
physicians. Y et the primary care gatekeeper featureis an essential element of the
servicebenefit plan'sdesign since self-referrals by plan participantsto speciaists
typically increase costs and are not covered by the plan.

Finally, Petitioner attempts to characterize the Medica Director's
adminigrative responsibilities in the referral process for an out-of-network
speciaist, the prior approval process for certain medical services, and the
establishment of coverage rules based on utilization review requirements as
indications of the Respondent's right to control a participating physician. The
Medica Director's functions, however, are dictated by the terms of coverage
under the plan, which require the use of participating physi cians and coverage of
needed medical services, both in and out-of-network.

Petitioner alleges no conduct whatsoever onthe part of Respondent rel ated
to Petitioner'smedical negligenceclaims. Petitioner'svicariousliability clamsrey
exclusvely on the plan'sterms of coverage and Respondent's arrangements for
administering plan coveragein an effort to create an agency relationship between
the Respondent and those providers who provided treatment.

[I. Petitioner'sVicarious Liability Claims Relateto an

ERISA Plan and Are Therefore Preempted

Section 514(a) of ERISA provides that ERISA "shall supersede any and
dl State lawsinsofar asthey may now or heregfter relate to any employee benefit

plan" covered by ERISA. 29 U.S.C. §81144(a). State laws as referenced in
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Section 514(a) include state common law causes of action such asthe vicarious
ligbility claimsasserted inthiscase. SeeIngersoll-Rand Co. v. McClendon, 498
U.S. 133, 138-39 (1990) (examining a state common law claim regarding
wrongful discharge). In Shaw v. Delta Air Lines, 463 U.S. 85 (1983), the
Supreme Court explained that "alaw ‘relatesto' an employee benefit plan, in the
normal sense of the phrase, if it has a connection with or reference to such a
plan." Id. at 96-97.

Under the"referenceto” test, "astatelaw may 'relate to’ abenefit plan, and
thereby be preempted, even if the law isnot specifically designed to affect such
plans, or the effect is only indirect." Ingersoll-Rand Co., 498 U.S. a 139. In
particular, the Supreme Court has ruled that in caseswhere an ERISA planisa
critical factor in establishing liability" under a state cause of action, the state
cause of action relates "to the essence of the [] plan itself" and is preempted
under Section 514(a). 1d. at 140; see California Labor Standards Enforcement
v. Dillingham Constr., 519 U.S. 316, 325-28 (1997); Pilot Life Ins. Co. v.
Dedeaux, 481 U.S. 41, 48 (1987).

In this case, the Employer's ERISA plan is the critical foundation upon
which Petitioner reliesin order to establish Respondent'sliability. Asdescribed
above, Petitioner'svicariousliability clamsrelate to the essence of that particular

plan -- the provisions that define plan benefits and the rules governing plan
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participants entitlement to those benefits. Asinlngersoll-Rand Co., Petitioner
would have no cause of action in the absence of the Employer's ERISA plan,
which established and governed the relationship between Respondent,
participating physicians, and plan participants. See 498 U.S. at 140. Thus,
Petitioner's claims inescapably "relate to" an ERISA plan and are preempted by
Section 514(a).

Even if Petitioner's cause of action did not expressly refer to the essential
terms of the Employer's ERISA plan, it would be preempted under Section
514(a) because of its"connection with" the plan. In determining "whether astate
law has [a] forbidden connection" with an ERISA plan, Supreme Court
precedent focuses both on "the objectives of the ERISA statute asaguideto the
scope of the state law that Congress understood would survive' and the nature
of the state law's effect on ERISA plans. Dillingham, 519 U.S. at 325
(quotations and citations omitted).

The Court found that in formulating ERISA Section 514(a), Congress
intended to prevent "the potential for conflict[s] in substantive law" that would
require "the tailoring of plans. . . to the peculiarities of the law of " each state
jurisdiction. Ingersoll-Rand Co., 498 U.S. at 142. Thus, statelawsthat mandate
the structure of ERISA health benefits plans or preclude the provision of a

uniform interstate benefit package trigger ERISA preemption. New York State
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Conference of Blue Crossand Blue Shield Plansv. Travelersins. Co., 514 U.S.
645, 658-60 (1995).

If successful, Petitioner'svicariousliability claimswould add anew benefit
to the Employer's plan by mandating that Respondent or any plan administrator
serve as guarantor of the quality of the care provided by contracting physicians
based merely on the existence of the core managed care elements of the plan.
Thus, plan participantsin Floridawould be entitled to benefitsthat are"in excess
of what plan administrators intended to provide, and in excess of what the plan
provided to employees in other States’ based on the plan administrator's
expanded liability exposure for quality outcomes. Travelers, 514 U.S. at 657-58
(citingFMC Corp. v. Holliday, 498 U.S. 52, 60 (1990)). Inaddition, Petitioner's
vicarious liability clams would ater the plan's terms that al participating
providers furnishing covered services are independent contractors who are
exclusively responsible for the patient-physician relationship by converting all
participating physicians into actual agents of the plan administrator. Thus,
Petitioner'sclaims, if affirmed by this Court, would mandate arestructuring of the
Employer's health benefits plan in this case as well as other ERISA plans in
Florida with smilar physician service relationships, thereby undermining the
ability of employer plansto provide auniform interstate benefit package. Seeid.

at 658, 660.
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Further, the Supreme Court clearly anticipated the implications of
Petitioner's vicarious liability claims for the Employer's plan when it held that
ERISA preemption under Section 514(a) would be triggered by state law that
produces "such acute, albeit indirect, economic effects, by intent or otherwise,
asto force an ERISA plan to adopt a certain scheme of substantive coverage or
effectively restrict its choice of insurers.” 1d. at 668. Given that Petitioner's
clams seek to hold administrators of ERISA plans vicarioudy liable for every
negligent act of any participating provider based solely on the plan's benefit
structure, the cost of administering such a managed care plan would increase
exponentially with each vicarious liability claim. Asaresult, employers would
be forced to adopt schemes of substantive coverage that do not contain core
managed care e ementsin order to retain their ability to uniformly cal cul ate benefit
levels and provide a uniform benefits structure in multiple states. Seeid. at 657-
60. ERISA Section 514(a) was designed to prevent such an outcome, and
Petitioner's vicarious liability claims should therefore be preempted.®

[Il. TherelsNo Blanket Exception to ERISA Section 514(a)
Preemption for Claims Characterized as " Quality of Care"

or " Treatment" Claims

s To the extent that Petitioner relies on the same or smilar terms of coverage
regarding the administration and structure of the Employer's health benefits
plan to establish Petitioner's non-delegable duty claim, the same ERISA
preemption analysis would apply to such aclaim.
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Theissuein this case is whether a gtate law vicarious liability claim premised whaolly onthe
core managed care dementsof an ERISA planis preempted under Section 514(a). Any suggestion
that merdly characterizing avicariousliability dam asa"treatment” or "qudity of care’ issue places
it outside the scope of Section’514(a) preemption not only ignoresthetria record and the nature of
Petitioner's claims, but miscongtrues acritical lega distinction between ERISA Section 502(a) and
514(a) asthey relateto federal preemption. Inthiscase, federa question jurisdiction under Section
502(a) of ERISA is not an issue. Thus, any preemption andysis under ERISA Section 502(q) is
irrdlevant becausetheingtant case ded swith the validity of the Respondent's ERISA Section 514(a)
preemption defense as adjudicated by the state courts of Florida

In Dukes v. U.S. Healthcare, Inc., 57 F.3d 350 (3d Cir. 1995), the court considered
whether it had federa question jurisdiction under ERISA Section 502(a) over statelaw clamsbased
on negligence and gpparent agency raised againgt an HMO that provided coverage for an ERISA
plan. Seeid. at 352-53, 356-57. In drawing a distinction between quality of care and benefit
digibility clams, the court held that as a jurisdictiond matter, quaity of care clams are not
"completdy preempted” by Section 502(a), but the defense of express preemption by Section
514(a) of ERISA could be properly raised and determined in state court. Seeid. at 353-54, 361
(stating that its holding "leaves open for resolution by the state courts the issue of whether plaintiffs
dams are preempted under 8 514(a)"). This principal guidepost in ERISA law was resffirmed by
Inre: U.S Healthcare, Inc., 193 F.3d 151 (3d Cir. 1999), which held that effortsto classify astate
law clam as one involving a "treatment” decison rather than "digibility” for purposes of federd
question jurisdiction under Section 502(a) did not placeit in acategory of claimsthat exissoutsde
of the scope of ERISA's preemption. Seeid. at 162, 165.

It al s hasbeen suggested that the Supreme Court'srecent decisonin Pegramv. Herdrich,
530 U.S. 211 (2000), reinterprets the parameters of ERISA preemption in regard to "treatment”
dams. However, Pegram actudly addressed the very different question of whether the use of
physcianincentivesin an HMO plan context violated ERISA's fidudary requirementswhen gpplied
to "mixed digibility and trestment” decisons made by physician employees. Id. at 229-30.
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According to Pegram, an digihility decison turns on the plan's coverage of a particular
condition or medica procedure for its treatment, while trestment decisions are choices about
diagnosing and treating a patient's condition. Seeid. at 228. The Supreme Court found that in the
case of Pegram, physician judgments about reasonable medica trestment could not be untangled
fromtheir benefit digibility implications. Seeid. at 228-29. A finding that ERISA fiduciary principles
applied to these decis onswould have had the effect of "federdizing”' sate mdpracticeclamsagaingt
the treeting physicians with no red benefit to be achieved by adopting such astandard. Seeid. at
236-36. As aresult, the Supreme Court concluded that ERISA fiduciary standards were not
goplicable to the "mixed” digibility and trestment decisons a issuein Pegram. Seeid. at 231.

Pegramis, however, particularly noteworthy here for its recognition of the preservation of
certain core managed care plan dements. The Supreme Court strongly rejected the application of
ERISA fiduciary standards to "mixed" eigibility and trestment decisons made by physician
employees on the basis that it would diminate certain HMOs and would be inconsstent with
Congresss long-standing policy to promote HMO practices. Seeid. at 232-34. The Supreme
Court indicated that if Congress wished to redtrict its approval of HMO practices to certain
preferred forms, it may chooseto do so. Seeid. at 233-34. It warned that "the Federa Judiciary
would be acting contrary to the congressona policy of dlowing HMO organizations if it were to
entertain an ERISA fiduciary dam portending wholesd e attacks on existing HM Os solely because
of their sructure, untethered to claims of concrete harm.” Id.

Thus Pegram does not shift the foundeations for andyzing ERISA preemption under either
Section 502(a) or Section 514(a). Instead, it cautions againgt judicid action that would eiminate
sructura dternatives in managed care settings. As a result, the lega precedent from Dukes to
Pegram to the present demonstrates that the "treatment” or "qudity” versus "digibility" disinction
as gpplied to Sate clams does not create a categorica bar to ERISA preemption principles. This
is particularly the case here where the vicariousliability clams at issue are dependent upon the core
managed care dements of the ERISA plan itsdf. Findly, the goplication of ERISA preemption in
this case would have no effect on Petitioner's state mapractice clams againgt any of the treating
providers.

Conclusion
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Inview of Petitioner'sreliance on plan design featuresthat definethe boundaries of coverage
as the basis for Petitioner's claims of vicarious ligbility, Respondent properly raised Section 514(a)
of ERISA as a defense in the lower court proceedings. Although Petitioner characterizes his
vicarious ligbility dams as clams regarding trestment, they are premised on an ERISA plan's core
managed care elementsthat are prerequisitesfor benefits coverage. The Petitioner's attempt to rely
on the primary care physcian's agreement does not dter this conclusion.

If the mere existence of an ERISA plan's core managed care features becomesthe basisfor
edablishing drict liakility for the outcome of every dinica judgment of aphysician, plaintiffscanthen
launch wholesde attacks againgt any adminigtrator of an ERISA plan that includes these core
managed care dements. Asaresult, the range of benefit options available to sponsors of ERISA
plans would be severdly limited in Floridaat atime when the need to manage the cost of hedth care
sarvicesis particularly acute.

Both courts below reached the appropriate legd conclusionthat Section 514(a) of ERISA
preempts Petitioner's claims in this case because they wholly relate to the core terms of the ERISA
plan administered by Respondent and would not exist in the absence of that plan. Attempts to
characterize Petitioner'sclams as"trestment” or "qudity of careé' clamsthat lie outside the scope of
ERISA preemption under Section 514(a) should be rgjected. Such characterizations are tied to
federd question jurisdiction issuesthat are not relevant to this case. Unmasked, Petitioner'sclaims
can best be seen as an attack premised soldy on an ERISA plan'slawful structure and "untethered
to clamsof concrete harm,” the kind of attack that thePegram court cautioned thejudiciary againgt
legtimizing. 1d. at 234. Therefore, the lower courts decisions should be affirmed.
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