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PRELI M NARY STATENMENT

Thi s proceeding involves an appeal by the State of Florida of the
circuit court's granting of Rule 3.850 relief as to M. Mihammd's
sentence of death, as well as an appeal by M. Mihanmad of the denial o
ot her issues raised pursuant to Rule 3.850.! The follow ng synbols wll

be used to designate references to the record in this appeal:

"R'" -- record on direct appeal to this Court;

"Supp. R' -- supplenental record on direct appeal;

"PCR [vol.]" -- record on post-conviction appeal;

"Supp. PCR [vol.]" -- supplenental record on postconviction
appeal "?

Al'l other citations, such as those to exhibits introduced during

the evidentiary hearing, are self-explanatory.

REQUEST FOR ORAL ARGUMENT

Al t hough Appel | ant has not requested oral argunment, M. Mihammad
requests that oral argunent be heard in this case. This Court has not
hesitated to allow oral argunent in other capital cases in a simlar

posture. A full opportunity to air the issues through oral argunment

1nits initial brief, the state has incorrectly styled
the case as an appeal fromthe “Eleventh Judicial Circuit in
and for Mam -Dade County”. In fact, the judgnment bel ow now
before this court arises out of the Eighth Judicial Circuit in
and for Bradford County.

2At the time of this filing, the Clerk had not nmet the
May 9, 2002 deadline for supplenmenting the record. M.
Muhammad’ s Motion for an Extension of Tinme on behalf of the
clerk and hinmself was al so pending on the due date for filing.
Accordingly, citations to itens that were to be suppl enented
will be referred to the individual notion, docunent, etc.,
foll owed by the page nunmber of the particular item



woul d be nore than appropriate in this case, given the seriousness of

the clains involved and the stakes at issue.
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STATEMENT OF THE CASE AND OF THE FACTS

M. Mihammad was charged by indictment October 24, 1980, with
one count of first-degree nmurder in Bradford County, Florida (R 1-
2). The case was ultimtely presided over by Judge Chester B. Chance.
Attorney Stephen Bernstein was appointed to represent M. Mihammad
(PCR V. 1 at 165). M. Bernstein filed a Motion to Wthdraw which was

granted and M. Mihammad was all owed to proceed pro se. Judge Chance

appoi nted Frederick Replogle to act as standby counsel (PCR V. 1 at
157) .

On COctober 26, 1982, the jury rendered a verdict of guilty (R
1502). M. Mihanmad waived his right to a jury during the penalty
phase and presented no evidence in mtigation (R 1517, 1525, 1542).

On January 20, 1983, without a jury recommendation, Judge
Chance i nposed the death sentence (R 1584-85). This Court affirmed.
Muhammad v. State, 494 So. 2d 969 (Fla. 1986), cert. denied, 479 U S

1101 (1987).

On February 23, 1989, M. Mihanmad filed a Rule 3.850 notion
and on April 24, 1989, M. Mihammd filed his Consolidated Mtion for
Evi denti ary Hearing, Supplenent to and in Support of Mtion for Rule
3.850 Relief, and Proffer in Support of Motion for Evidentiary
Hearing and Motion to Vacate together with his Appendi x. The State
did not file a response. Neverthel ess, on August 31, 1989, the trial
court sunmmarily denied relief. On Septenber 14, 1989, M. Mihanmmad
filed his notion for rehearing and on October 12, 1989, the trial
court denied that notion.

M. Mihammad tinmely appealed the circuit court’s denial of post

1



conviction relief. On June 11, 1992, this Court ordered that an
evidentiary hearing be held on M. Mihammuad’s clains that the State

violated Brady v. Maryland, 373 U.S. 83 (1963). See Mihanmmad v.

State, 603 So. 2d 488, 490 (1992). This Court stated:

In this case, Muhammad al |l eges that despite his
repeated requests for discovery the State
suppressed excul patory statements of prison
enpl oyees who wi tnessed the offense. He
further alleges that the State insisted that it
had no such statenents, when in fact there were
such enpl oyee statenents. Mihammd cont ends
that these statenments contai ned excul patory
information regarding his nmental state at the
time of the offense, and that he was denied his
right to effectively cross-exam ne w tnesses
agai nst him based on the statenents. Because
the trial court believed that this point was

i nappropriate to a rule 3.850 proceeding, it
did not address the nmerits of whether the

al | eged Brady violation would require a new
trial. Accordingly, we reverse the trial
court's ruling on the alleged Brady violation
and remand to the trial court for an
evidentiary hearing on this issue.

Muhanmad v. State, 603 So.2d 489 (1992).

An evidentiary hearing was held June 12 and June 13, 2000. On
Septenber 1, 2000, M. Miuhammmad filed his Mtion to Amend the
Pl eadings to Conformw th the Evidence (PCR V. 5 at 765-769) and the
parties submtted witten closing argunents (PCR V. 5 at 770-903).
On May 8, 2001, Judge Chance, who presided over M. Mihammad’' s trial
in 1982, and originally sentenced M. Mihammad to death, entered his
Order Granting Modtion for Post-Conviction Relief in Part, vacating
t he death sentence and found that a new sentenci ng hearing was
required (PCR V. 1, 904-911). The State appeal ed and M. Mihanmad

hereby responds to that appeal and cross appeal s.



At the evidentiary hearing the foll ow ng was presented:
LOU S E. "PETE" TURNER

The first witness called at the hearing, Louis E. "Pete"
Turner, the Departnment of Corrections ("DOC') investigator who | ed
the investigation into the death of O ficer Burke, authenticated the
docunments at issue, establishing that they, in fact, were the fruits
of DOC s investigation (the very interviews with i nmtes and
correctional officers that M. Mihanmad has both sought and all eged
were wi thheld for approximately 20 years)(PCR V. 6 at 7 et seq. and
Def endant's Exhibits 1 and 2.

Additionally, and in the process of identifying the docunents,
M. Turner identified typed transcripts of taped statenents which
bore the notation "inaudible"” in several places and for which no
tapes were in his possession. (PCR V. 6 at 19-20).
STI PULATI ON

The State stipulated to undersigned's representation that M ke
Chavis, former CCR investigator, "would testify that he received each
document counsel has already had marked as a conposite exhibit
t hrough the public records process. . .in lieu of himhaving to cone
down." (PCR V. 6 at 59-60).
DARRYL BREVEER

Darryl Brewer, a former death-row correctional officer whose
know edge of M. Mihammad's nental state at the tinme of M. Burke's
death cane to light via the withheld docunents, was called by M.
Muhammad as a witness (PCR V. 6 at 38 et seq.) He testified that he

wor ked on death row for his entire tenure at Florida State Prison,



that he was there on the evening of M. Burke's death, and that he
was able to observe M. Mihammd afterwards (PCR V. 6 at 39). M.
Brewer testified that M. Mihammad "had a different | ook than he did
before.” (PCR V. 6 at 39). That M. Mihammad | ooked noticeably
different than when M. Brewer had seen himbefore and that his eyes
were big, "large and scary like...real large.” (PCR V. 6 at 39-40).

Finally, M. Brewer testified that, during trial, he was
present in the courtroomafter testifying in the original action and
that the courtroom was "around eighty percent” full of DOC personnel
in uniform (PCR V. 6 at 40).
ARTHUR JONES

Art hur Jones, an inmate with know edge of the events of the day
that M. Burke was killed who was di scovered through the DOC
docunments ultimtely disclosed to M. Mihammad during postconviction
testified on behalf of M. Mihanmad (PCR V. 6 at 42 et seq.). M.
Jones knew M. Muhanmmad for at |east six years before M. Burke was
killed® M. Jones testified that, on the day of M. Burke's death,
M. Mihammad' s "whol e person, he was just changed.... He just wasn't
t he same person he be [sic] every day." (PCR V. 6 at 43-44).
LENSON HARGRAVE*

Lenson Hargrave, testified he knew M. Mihanmmad from 1975-1980

was the occupant of the cell next to M. Mihammad's for nore than a

8 M. Jones testified that he knew M. Mihammad from
"the street," before M. Mihammad | anded on death row. (PCR V.
6 at 43).

4 It should be noted that M. Hargrave is incorrectly
referred to in the transcript as "Linson Hardgrave.
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year before, and testified that on the evening in 1980 that M. Burke
was killed, he had knowl edge of M. Mihammd's nental state on the
evening M. Burke was killed (PCR V. 6 at 47 et seq.)

M. Hargrave first testified as to the treatnment M. Mihammad
received fromthe guards on death row, stating that the guards would
give M. Miuhanmad "a hard ti me whenever they could...unplugging his
TV, witing himfrivolous DRs, beating him going in his cell,
forcibly pulling himout, sonetinmes using excessive force.” (PCR V.
6 at 48-49).

M. Hargrave testified to M. Mihammad's behavi or | eading up to
the time that M. Burke was killed, stating that, "he was in his cell
paci ng back and forth and talking to hinself" from about 10:30 a.m
until about 6:00 ppm (PCR V. 6 at 49). M. Hargrave testified that
this was not how M. Mihanmad normally acted, that, "[n]Jormally he
was very quiet, did his law work, said his prayers, and he woul d--if
sonebody tal ked to himhe would talk back to them™ (PCR V. 6 at 49-
50) .

As for the events immediately following M. Burke's death, M.
Har grave testified:

| saw M. Muhammad in the--in the hallway

outside ny cell, and he | ooked--1 saw Officer
Burke |l aying on the floor and I nmate Askari was
standi ng outside my cell, and he | ooked |like he
was in left field somepl ace.

And | | ooked down at Officer Burke again
and | | ooked at Askari, and he just didn't seem

to know where he was at, know who--know what
was goi ng on.

| heard Officer--not officer but Sergeant
Ownens cone on the tier, and he called him he
said, "Thomas," and Askari kept |ooking at ne.
And Owens called himagain, he said, "Thomas,

5



Thomas, " he said, "You and | have never had no

troubl e, put down the knife and come with ne.”
At that tinme Askari kind of frowned and he

| ooked down in his hand and he dropped the

kni fe and wal ked off with Sergeant Owens.

(PCR V. 6 at 50-51).

BOYD McCASKI LL
Boyd McCaskill, whose contact with M. Mihammad the evening

that M. Burke was killed only canme to |light through the w thheld
docunments, testified next. (PCR V. 6 at 56 et seq). He saw M.
Muhammad shortly after M. Burke died and his description of M.
Muhammad, |ike those of M. Hargrave, M. Jones, and M. Brewer,
painted a far nore vivid picture than the docunents avail able at the
time of M. Miuhammd's trial (e.g., depositions). He testified:

He was | ooking all wild and crazy, you know. |

asked him | said, "What's wong?" He | ooked

|i ke he was having a seizure or sonething. He

was groaning real hard. So he never did

respond to | et me know what was w ong, you

know, but | knew to back off. | don't think he

was pretty nmuch all there....
M. MCaskill finished by stating that this was a change from when he
had previously seen M. Mihammad (PCR V. 6 at 56-58).
BRAD FI SHER, Ph. D.

Dr. Brad Fisher, testified on behalf of M. Mihamad as an
expert clinical forensic psychologist. 1In addition to review ng the
wi t hhel d docunments and M. Muhanmmad's psychol ogi cal background

materials to assess their inport vel non, Dr. Fisher exam ned M.



Muhammad in 1979, only nonths before the death of M. Burke.®> (PCR
V. 6 at 67-72).

Dr. Fisher testified as to his understandi ng--based upon court
records, prison records, and interviews--of the events involving M.
Muhammad during the early part of October 12, 2000. (PCR V. 6 at 74-
75). He referred to "precipitating stresses” upon M. Mihammd,
events of significant psychol ogical inmport that |ead to other,
ultimate psychol ogi cal events. 1d.

M. Mihammad had a visit scheduled with his nother, a person
who was very inportant to himand who had traveled a | ong distance to
see him 1d. Correctional O ficer Padgett approached M. Mihanmad
and ordered himto shave. 1d. M. Mihanmad asked for clippers
since, for two reasons, he couldn't shave with a blade: 1) he had a
skin condition and 2) religious doctrine. 1d. M. Mihamad had a
medi cal pass that allowed himto use clippers instead of a bl ade, but
he was inforned that it had expired and, furthernore, that there were
no clippers available for himto use at that tine. Ld.

M. Mihamad was ordered to shave with a blade and refused, for
t he reasons stated above. 1d. He was then inforned that he was
receiving a disciplinary report, that he would not be allowed to see
hi s nmot her, and that he was being sent to Q Wng. [|d. Dr. Fisher
identified the "precipitating stresses"” as having to shave with a

bl ade, being denied a visit with his nother, receiving a disciplinary

> It should be noted that Dr. Fisher exam ned M.
Muhammad closer in tinme to the death of M. Burke than any
ot her mental health professional.
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report, and being sent to Q Wng (solitary confinenent), where M.
Muhammad had been sent in the past--as far back as when he was
fifteen), stating that understanding these events--the "precedents"--
provi des insight to understanding the events |later in the day
culmnating with the death of M. Burke. 1d; Defendant's Exhibit 4.

Dr. Fisher then authenticated a vi deotape of Q W ng,
Def endant's Exhibit 5, and described the "tonb"-like living
conditions fromwhich M. Mihanmad was rel eased only three tinmes a
week for a fifteen-m nute shower for the ten-plus consecutive years
he spent there, including the two during which he was preparing for
his trial (PCRV. 6 at 77-83). M. Mihammad had only a twenty-watt
i ght bul b--not enough to read by--and could only request two | aw
books at a tinme while preparing for trial. 1d. Finally, regarding Q
W ng, undersigned introduced materials on solitary confinenment upon
which Dr. Fisher relied in comng to his expert opinions.
Defendant's Exhibit E. ¢ (PCR V. 6 at 8 ).

Dr. Fisher then discussed the significance of sone of the Brady
mat eri al, Defendant's Exhibit 2 (documents also contained in
Def endant's Exhibit 1, the withheld material), a letter fromL.E
Turner to Thomas Elwell (the original prosecutor on the case) with
seven typed statenments attached (PCR V. 6 at 86-88). Dr. Fisher

descri bed the inmport of these withheld statenments, the "critical"

6 1t should be noted that there was some confusion on
the clerk's part regarding the marking of exhibits, hence,
some defense exhibits are identified by nunmber while others
are identified by letter. See, e.g., (PCR V. 6 at 84; Index
to Exhibits).



i mportance of having data fromthe tine of the event he is studying
in order to forman expert opinion. (PCR V. 6 at 88-89). The
descriptions of M. Mihanmad contained in the w thheld docunents--
descri ptions of behavior that was unlike that of a sane person who
had just killed sonmeone--along the other material he had revi ewed
(e.g., M. Mihammad's history, interviews, etc.), led Dr. Fisher to
conclude within a reasonabl e degree of clinical forensic
psychol ogi cal certainty that M. Mihammad suffered paranoi d del usi ons
frequently centering upon the Departnent of Corrections and attorneys
t hat would have seriously limted M. Mihammd's ability to consult
with and assist his attorney (PCR V. 6 at 91); that he could have
"intelligently"’” waived his right to an attorney but could not have
done so "knowi ngly" (due to his delusional system of thought);? that
bei ng a del usi onal paranoiac had nothing to do with intelligence
(that people suffering from such a nental disorder are frequently
intelligent); but that M. Mihammad' s paranoia prohibited himfrom
maki ng a "know ng" decision (PCR V. 6 at 94; PCR V. 6 at 137); and

that the courtroom full of uniformed guards fed into M. Mihammad' s

It is not unusual for a paranoid schizophrenic to be
intelligent (PCR V. 6 at 92).

8 During Dr. Fisher's testinony, the defense introduced
Exhibit G Judge Green's now-unseal ed Recusal Order,
illustrating that his anger toward the State in response to
their unseemy practices prohibited himfrom any | onger
presiding over M. Mihanmad's trial. The crux of the State's
act was to accuse M. Mihammad of having a child with his
attorney, Ms. Susan Cary, Esq. Dr. Fisher testified that this
sort of behavior by the State would place reality in jeopardy
with M. Muhammad while giving his paranoia a nore strong
foundation (PCR V. 6 at 94).



paranoi a and caused M. Mihammad to waive his penalty phase jury.
See Defendant's Exhibit H

Based upon the information provided to Dr. Fisher (including,
inter alia, the trial transcript, Judge G een's unseal ed recusa
appendi x, M. Mihanmad's prison and nedi cal records, the Brady
material, and the testinony of M. Brewer, M. Jones, M. Hargrave,
and M. McCaskill) he concluded that--within a reasonabl e degree of
clinical forensic psychol ogical certainty--M. Mihamad suffered from
a nental infirmty, disease or defect and that he did not know what
he was doing was wong on Cctober 12, 1980; that he was under the
i nfluence of an extreme nental or enptional disturbance and that he
was under extrenme duress at the time; that his fam |y background was
"chaotic and difficult”; and that nothing in the materials led himto
concl ude that M. Miuhammad had the ability to formthe intent to
torture. (PCR V. 6 at 97-101).
FREDERI CK REED REPLOGLE

The next witness called by M. Mihammmad was Frederick Reed
Repl ogle, M. Mihammad's "stand-by" attorney at trial.® (PCR V. 6 at
157 et seq.). M. Replogle testified that, at M. Mihanmad's tri al
even t hough he was to be present during the course of the trial as
st andby counsel, he sat in the back of the courtroom and was
"specifically directed not to have contact with the defendant." (PCR

V. 6 at 159); see also 3.850 Motion, Volunme 11, Appendix 36

® The fact that M. Mihammad was provi ded standby
counsel was relied upon by this Court in upholding M.
Muhammad' s conviction. Mihammad v. State, 494 So.2d 969 (Fla.
1986) .
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(Affidavit of M. Replogle). M. Replogle further testified that
"there were quite a few correctional staff" in the courtroom during
the trial, known to him"as correctional staff because of their
wearing unifornms.”" (PCR V. 6 at 161).

STEPHEN BERNSTEI N

M. Mihammad cal |l ed Stephen Bernstein, M. Mihammad' s one-tine
counsel in this case, appointed to represent himby Judge G een.
(PCR V. 6 at 165 et seq.). M. Bernstein el aborated on the
"precipitating stresses" present for M. Mihammad on the day of
Cct ober 12, 1980, pointing out that M. Mihammd' s not her was el derly
and had to travel a long way under difficult conditions to come see
her son(PCR V. 6 at 166-67).

M. Bernstein testified that his theory of M. Mihammd' s case
was that M. Mihammad "had a previously diagnosed nental condition,
that that condition was aggravated by being on death row, by being in
the circunstances he was in, by the events that happened [on Cctober
12, 1980]."

M. Bernstein authenticated his discovery request in this case,
Def endant's Exhibit 10, and perused Defendant's exhibit 1. (PCR V 6
at 169-170; 171. Regarding Defendant's Exhibit 1, the withheld
material, and the portion of it entered into evidence as Defendant's
Exhibit 2, M. Bernstein testified that he was not provi ded them
during the course of discovery (PCR 6 at 172). Regarding the
statenments describing M. Mihanmad, he testified that "that woul d be
exactly the type of information that you would want to furnish and

that the psychiatrist would request.” (PCR V. 6 at 172-73). M.
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Bernstein further testified that he had not received handwitten
notes of guards contained in Defendant's Exhibit 1. (PCR V. 6 at
173) .

When asked the inport of the withheld materials, M. Bernstein

st at ed:

It woul d be useful in presenting the
insanity issue. lt's useful in, first of all,
gi ving adequate factual predicate information
to the experts who would |ater form an opinion
as to whether [ M. Mihammad] was conpetent and
whet her he was sane, two different issues. And
then also in a death penalty case, whether the
mtigating circunstances would be supported by
facts.

And again, specifically why | gave
information to the experts, | gave them copies
of the jury instructions that pertained to the
mtigating circunstances so that they knew
exactly what the | aw woul d advise the jury
about so they would know what to | ook for
factually and see if they could provide
testimony that woul d support that.

(PCR V. 6 at 174-175). He also pointed out that the withheld
statenments m ght also have altered the Court's decision to let M.
Muhanmmad represent hinself (PCR V. 6 at 188).

M. Bernstein stated that he would "[c]ertainly” have tried to
devel op and use information froma nental health expert who, based
upon the withheld docunents and the evidence to which they |ed, found
that M. Muhammad was not conpetent to stand trial, waive counsel,
wai ve mtigation, or waive his penalty phase jury, "especially in

this case, because Askari elected not to cooperate in the interview

process by the experts,” (PCR V. 6 at 175), l|ater pointing out that
mental illness affects a client's ability to cooperate. (PCR V. 6 at
201). He added that, since sone of the statenents were from guards,
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they were of greater value for evaluating M. Mihammad because they
woul d |ikely be found nore credible. (PCR V. 6 at 176).

M. Bernstein also pointed out about the wi thheld materials,
that inmportant information was withheld fromhim and thus he doesn't
know what el se had been withheld fromhim (PCR V. 6 at 201).

After reiterating by several exanples the inport of the
wi t hhel d i nformati on and going on to point out the State's strenuous
efforts at trial to defeat any strategy calling into question M.
Muhammad' s nental health, M. Bernstein testified that Thomas El well,
the original prosecutor's, reputation for telling the truth is not
good. (PCR V. 6 at 179-80).

Bl LL SALMON

M. Mihammad's final witness was Bill Salnon, a |ong-tine
crimnal attorney who was accepted by the Court as an expert as to
def ense strategy and what woul d have been done with the withheld
docunments by a reasonably conpetent attorney and the consequences of
the State’s failure to disclose the evidence at trial (PCR V. 6 at
203- 204 et seq.).

Upon reviewi ng the record in this case and the withheld
documents, M. Salnon offered his expert opinion as to whether the
| ack of the undisclosed materials would have had an effect on a
reasonably conpetent attorney preparing for trial, stating:

in the context of the case, as |
understand it fromny review of the record,
mental issues were a prom nent facet of this
case fromthe beginning, and certainly from all
indications, it appeared to be where a defense

of M. Mihammad was headed until that was
changed | ater on, as the record also reflects.
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| believe that had reasonably conpetent

def ense counsel had each of the docunents that

| have reviewed, it would have affected al nost

every phase of this prosecution, including

pretrial decisions to be made by M. Mihammad,

deci sions to be made by his counsel, decisions

to be made by this Court with regard to

findi ngs of conpetency, and perhaps as

fundamental as the very defense that woul d have

been used in this case.
(PCR V. 6 at 207-208).

M. Salnmon testified that, pretrial, it would be of heightened

i nportance to get the withheld docunents to "qualified experts who
could use themin their assessnent. . .both in regard to conpetency

to proceed as his counsel and ultimately a defense at trial,"” and, if
the experts opined that nmental health was at issue in these regards,
a reasonably conpetent attorney "would have noved. . .to have the
Court neke an initial determ nation of [M. Mihammd' s] conpetency to
assi st counsel and his conpetency to proceed to trial." (PCR V. 6 at
208) .

Additionally, M. Salnon testified that, in his expert opinion,
the withheld materials would have avail ed defense counsel of
i npeachment materials vis-a-vis the State's opening, closing, wtness
testimony, and "the major issue for conviction for capital nurder in
this case, that being preneditation.” (PCR V. 6 at 209-213). He
identifying those docunents that would be useful for inpeachnent of
i ndi vidual State witnesses and the State's case as a whole, and those
t hat woul d be of use regarding nental health issues, identifying

useful, material differences between the wi thheld statenents and

t hose provided prior to trial (e.g., depositions, etc.). (PCR V. 6
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at 209-220; 222-228).

Further, M. Salnon cited the portion of the trial record
wherein M. Elwell, the prosecutor at trial, was asked by the Court
if he had any enpl oyee statenents in his possession and M. Sal non
poi nted out that M. Elwell responded, "Flatly that, 'There are none,
your Honor, there are no statenments relative to the defendant made by
enpl oyees.'" (PCR V. 6 at 221-222 (referring to pages 25-27 of the
Cct ober 11, 1982, 1:30 p.m session trial transcript). He later suns
up his expert opinion regarding the prosecutor's conduct:

| don't know what may have been goi ng through
M. Elwell's mnd at the tinme or what n ght
have nmotivated himto say that, but he
certainly has an obligation as a representative
of the state to accurately respond to very
specific questions asked of him by the Court,
and it seens to nme that he doesn't want [the
statenments] found. He doesn't want to say
anything that is going to acknow edge that
there may be undi scovered and potentially

i npeachi ng, if not excul patory, reports
[un] di scl osed. He wants to try to shut that

down. | don't know why he woul d do that.
You'd have to ask him . . . | don't know that
there is any logic to it. The reports were

t here, obviously.
(PCR V. 6 at 264-265).

Finally, M. Salnon testified that, in his expert opinion,
failure to disclose the materials woul d di sadvantage a | ayperson even
nore than a professional |awer, especially one in M. Mihammd's
situation, i.e., locked up on Q Wng without free access to |egal
source materials. (PCR V. 6 at 229).

JUDI Cl AL NOTI CE

At the close of the hearing, the Court took judicial notice of
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several itens and accepted theminto evidence. (PCR V. 6 at 269 et

seq.). Defendant's Exhibits 14 (records fromthe case of VanPoyck v.

Barton and Thornton (dealing with conditions on Q Wng)), 15

(excerpts fromCostello v. Wainwight (dealing with mental health

issues in Florida prisons)) and 16 (Florida Bar disciplinary records
of Thomas Elwell). Also, the Court allowed undersigned to submt,
after the close of the hearing, the appellate proceedings in Agan V.
Singletary, 12 F.3d 1012 (11th Cir. 1994).

SUMMVARY OF ARGUMENTS

1. Due to the State’s wi thholding of Brady'!© evidence, M.
Muhammad was deprived of an adversarial testing pre-trial and at the
guilt phase which resulted in numerous constitutional violations
rendering M. Mihanmmad’s conviction constitutionally infirm In his
Order granting Relief in Part, Judge Chance found that he did not
have the information contained in the Brady material to consider at
trial and that this had a prejudicial affect upon M. Mihanmad’ s
penalty phase. Judge Chance, however, did not analyze the inpact of
the withholding of the Brady material as it pertained to pre-trial
proceedi ngs or the guilt phase. This was error. Judge Chance’s
finding of historical fact that he did not have the information at
trial to consider is to due deference by the Court and shoul d not be
di sturbed on appeal. Under a full Brady analysis however, M.
Muhammad is entitled to guilt phase relief as well, as there was

substantial conpetent evidence adduced bel ow that the information

°Brady v. Maryland, 373 U. S. 83 (1963).
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contained within the Brady evidence, by itself, and in conjunction
wi th other evidence, underm ned confidence in the outcome of M.
Muhammad’ s guilt phase.

The State’s theory at trial was that M. Mihanmad st abbed
Corrections O ficer Richard Burke while having full control of his
mental faculties, know edge of what he was doing, and had the intent
to commt-first degree preneditated nurder. No evidence of M.
Muhanmmad’ s nmental state was introduced at M. Muhammad’'s trial.
| nformati on regarding M. Mihammad’ s nental state and denmeanor prior
to, during, and after the offense woul d have chal | enged and defeat ed
the State’s case of first degree pre-neditated nurder as well as
deat h. Judge Chance found the evidence presented at the evidentiary

hearing showed that M. Mihanmmad was “not in his right mnd at the
time of the nmurder” (PCR V1. 906). Thus, this evidence is relevant
to, and material to pre-trial and guilt phase issues, for exanple,
conpetency to proceed, the insanity defense, and M. Mihammd’ s

deci sion to proceed pro se. Consequently, the |ower court erred in
failing to analyze the inpact of the Brady evidence regarding the
pre-trial issues and the guilt phase. Additional constitutional

vi ol ations occurred resulting in nulti-fold prejudice to M. Mihammad
as a result of the State’'s failure to disclose the Brady evidence
including ineffective assistance of counsel, ineffective assistance
of mental health experts and an invalid waiver of counsel. At nost,
M. Mihammad is entitled to a newtrial; at a mninum he is entitled

to an evidentiary hearing on the issues and to cunul ative

consideration of all the errors alleged in his notion as they pertain
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to pre-trial proceedings and the guilt phase.

2. The lower court’s order granting a resentencing should be
affirmed in all respects. The findings of historical fact made by
the | ower court (Judge Chance) that the sentencer (Judge Chance) did
not have the information contained within the Brady evidence is fully
supported by conpetent and substantial evidence, as is the finding of
prejudice. The | ower court properly determ ned, in accordance with
t he evidence presented and the law that in the interests of justice
M. Mihammad’ s death sentence could not stand (PCR V1 911) and
constitutionally infirm

Conpet ent substantial evidence (as well as un-refuted evidence)
adduced at the evidentiary hearing, through expert and |l ay w tness
testimony, as well as docunentary evidence, overwhel m ngly
establ i shed that evidence of substantial statutory and non statutory
mtigation was withheld by the State and not considered by Judge
Chance during his original sentencing determ nation resulting in
prejudice to M. Mihammad. Judge Chance’s finding of prejudice should
be treated as finding of fact because it was Judge Chance al one who
originally sentenced M. Mihanmmad to death who has now heard the
evi dence, and who has now determ ned that the sentence he originally
i nposed was a inproper. Thus, that finding should not be disturbed
on appeal .

The prejudice to M. Mihanmad was al so established by numerous
factors not specifically addressed by the | ower court, which although
not consi dered, should have been, and further support Judge Chance’s

finding of prejudice. Additionally, even assum ng arguendo the State
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did not withhold the evidence, Eighth Arendnment error occurred
rendering M. Mihammad' s death sentence unconstitutional due to the
fact that statutory and non statutory mtigating evidence was not
consi dered by Judge Chance. Judge Chance’s finding that the
resulting death sentence was a m scarriage of justice is supported
both in fact and | aw.

In sum the lower court's order granting a new sentenci ng phase
is fully supported and should be affirned.

STANDARD OF REVI EW

The | ower court made findings of fact and thus this Court

shoul d defer to the |lower court’s factual findings. Rogers v. State,

782 So. 2d 373, 377 (Fla. 2001) and not disturb those findings unless
the | ower court abused its discretion. Questions presenting m xed

i ssues of |law and fact are to be reviewed de novo. Stephens v. State,

748 So. 2d 1028 (1999).
ARGUMENT |
MR. MUHAMVAD WAS DEPRI VED OF AN ADVERSARI AL
TESTI NG PRE- TRI AL AND AT THE GUI LT PHASE DUE TO
A COMBI NATI ON OF CONSTI TUTI ONAL ERROR RESULTI NG
| N MULTI - FOLD PREJUDI CE TO MR. MJUHAMMAD.

The sanme evidence that mandates that a new sentenci ng phase be
hel d equally mandates that M. Mihammad be granted a new trial. The
| ower court however, did not consider the inpact of the Brady
evi dence upon the guilt phase. Nothing in this Court’s review
supports the | ower court’s failure to address the Brady claimas is

pertains to the guilt phase.

A. Brady Violation
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M. Mihammad' s 3. 850 notion alleged (anong ot her things)

specific violations of Brady v. Maryland, 373 U S. 83 (1963).1! After
sunmary denial of M. Mihammd's Rule 3.850 notion, this Court
remanded the matter to the trial court:

In this case, Muhammad al |l eges that despite

his repeated requests for discovery the State
suppressed excul patory statements of prison
enpl oyees who wi tnessed the offense. He
further alleges that the State insisted that it
had no such statenents, when in fact there were
such enpl oyee statenents. Mihammd cont ends
that these statenments contai ned excul patory
information regarding his nmental state at the
time of the offense, and that he was denied his
right to effectively cross-exam ne w tnesses
agai nst him based on the statenents. Because
the trial court believed that this point was

i nappropriate to a rule 3.850 proceeding, it
did not address the nmerits of whether the

al | eged Brady violation would require a new
trial. Accordingly, we reverse the trial
court's ruling on the alleged Brady violation
and remand to the trial court for an
evidentiary hearing on this issue.

Muhanmmad v. State, 603 So.2d 489 (1992). No where in this Court’s

remand is there an instruction to the I ower court that materiality of
t he Brady evidence was only to be considered regardi ng penalty phase
i ssues, nor would such a limtation have been supported in |law. See

e.g. Garcia v. State, 622 So. 2d 1325 (1993) (applyi ng Brady evi dence

with equal force to both guilt and penalty phase issues); Young V.
State, 739 So. 2d 553 (1999). The | ower court analyzed the

Brady evidence only as it regarded the penalty phase: “the issue

UM . Muhammad al so filed his Motion to Amend the
Pl eadings to Conformw th the Evidence which requested the
court to address other clains raised in the 3.850 notion,
whi ch the court did not do (PCR V. 765-769).
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beconmes what inpact, if any, this information would have had on the
sentencing court’s decisionmaking [sic] process” (PCR V. 1 at 909 ).
Because no determ nation was made regardi ng the inpact of the Brady
mat eri al upon the pre-trial proceedings and guilt phase allegations,
the facts nust be taken as true for purposes of determ ning not only
their individual nmerit, but also whether the cunmul ative effect of the
evi dence not known to M. Mihanmad's jury deprived himof a reliable

and fair trial. Kyles v. Witley, 514 U S. 419 (1995); Lightbourne

v. State, 742 So. 2d 238 (Fla. 1999); Young, 739 So. 2d at 553.
B. The Brady Materi al
The judge, jury, M. Mihanmmad’s trial counsel, and M. Mihanmad

were deprived of significant excul patory evidence pre- trial and
during the guilt/innocence phase of M. Mihammad’ s trial bearing upon
acritical fact —- M. Mihanmd’ s nental state at the time of the
of fense. During the post conviction process, counsel for M.
Muhammad cane into possession of a letter dated June 2, 1981 by
Prison Inspector L.E. "Pete" Turner to the prosecutor, Thomas El well
to wt:

Pursuant to your request, | have re-intervi ewed

and received statenments fromthose personnel

who had the closest contact with KNI GHT

i mmedi ately follow ng his alleged attack on

O ficer Richard Burke, October 12, 1980.
(Defense Exhibit 1)(enphasis added). Those statenents contained the
foll ow ng evidence, material to M. Mihammad’'s nmental state:

At approximtely 9:26Am on Cctober 12, 1980, |

was advi sed that KNI GHT, Thomas, B/ M

DC#017434, had a visitor here to see him |

advi sed KNI GHT, Thomas approxi mately 9:45 AM he
had a visit; | also told himhe had to shave to
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conply with State Rul es and Regul ati ons. He
said he could no [sic] shave with a razor nor
coul d he use shaving powder; he said he need
[sic] the barber clippers to shave. | asked
himif he had a shaving pass; he said No. |
gave hima direct verbal order to shave.

KNI GHT then stated, "well, it |looks like I'lI
just have to start sticking people.™ During
this conversation with KNI GHT, in nmy opinion,
he never got what | call hostile but very

di sturbed (upset). | notified the hal
Sergeant and explained the situation with

| nmat e KNI GHT.

* * %

The date October 12, 1980, | arrived at the
exit area fromwhere Innate KNI GHT, Thomas, was
bei ng escorted by Oficers unknown by ne at

this time. | observed i nnmate KNI GHT as havi ng
on a pair of boxer shorts and a pair of shower
slides. | also observed his facial expression

and it appeared to say |'ve done sonething
terrible, his eyes appeared to be stretched at

an unusual size. Inmate KNI GHT responded to
all verbal orders and cooperated w thout having
to be forced. Inmate KNI GHT appeared as if had

nothing to worry about, and if he had the
chance, he would do it all again. KN GHT's
faci al expression showed no regrets and no
renorse

* * %

At approximtely 6:00 PM October 12, 1980,
whil e working L-wing, | heard a call for
assistance fromR-Wng. | ran to R-Wng and
onto the R-2-S row. Sergeant H. J. Owen was
kneel ing over O ficer Burke when | got down
there, inmate KNI GHT, Thomas, DC#017434, B/'M

was standing in front of cell 5. | went back
to the grille gate and told other O ficers to
get the MI down there. | then went back to

Sergeant Ownmen and Officer Burke. Inmate KNI GHT
t hen came down and was | ooking down at O ficer
Burke with a bl ank expression on his face. |
then ordered himoff the row \When | ordered
himoff the row, at this tine he | ooked at ne
like "there ain't nothing you can do" and then
started down the row toward the grille gate.

He did not say anything that | can recall al
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the way off the row and I turned him over to

Li eutenant Long, where | seemto recall him
sayi ng sonmet hing but I cannot renenber what it
was as | was grabbing the stretcher and going
back down the row. At no tine did inmate

KNI GHT appear not to know what was happening or
where he was at, his responses to all orders
given himwere responded to wi thout question or
del ay.

* * %

On October 12, 1980, at approximtely 7:00 PM
this Witer, during the investigative procedure
regardi ng the death of Officer Burke, did
participate in the initial contact of the
suspected person, Thomas KNI GHT, who was

M randi zed. I nmate KNI GHT was observed by this
Witer to be emotionally calm during
guestioni ng, and continually projected full
control of his replies and displayed a
manneri sm whi ch was polite and exact.

* * %

On October 12, 1980, Inmate KNI GHT, Thomas DC#
017434, B/M was brought into the Colonel's
office area. After being charged with the
murder of Correctional Oficer R J. Burke,

| nmat e KNI GHT was in good self-control, calm
col l ected, and knew exactly what he was doi ng.
| -mat e KNI GHT appeared to have no renorse for
the killing of Oficer Burke. Wen Inmate

KNI GHT was charged, he did not appear to be
surprised. This Witer has a tape recording of
an interview with i nmate KNI GHT on Cct ober

12t h.

* * %

When | observed i nmate KNI GHT, Thonms, DC
#017434 at the time Oficer Burke was kill ed,
as | was approachi ng where KNI GHT was st abbi ng

Officer Burke. | ordered inmate KNI GHT to

| eave OFficer Burke alone. Inmate KNI GHT got
up of f his knee and backed away from O ficer
Burke. Innmate KNI GHT, to ne, acted |like he was

conpletely in control of his actions a this
time. Inmate KNI GHT said nothing in ny

presence. | think that I nmate KINGHT knew what
he was doing. Because earlier that day, he had
threatened to kill the first O ficer he cane
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into the contact with. | think I nmte KNI GHT
had pl anned the whole crinme in advance.

* * %

At approximately 6:55 P.M, Cctober 12, 1981,
you and nyself proceeded to the FSP Confi nenent
area holding cell. The purpose of our visit
was to attenpt to interview i nmate KNI GHT
regardi ng the death of CO Richard Burke.

| nmat e KNI GHT was verbally advised of his
rights and declined to nake a statenent.

My observations of KNIGHT at the tinme he was
M randi zed indicated the inmate to be alert,
coherent, and in control of all faculties.
KNI GHT di spl ayed no evi dence of agitation or,
renor se

(Defense Exhibit 1) (enphasis added).
| nvestigati on conducted based upon the evidence | earned from

the Brady material, reveal ed that additional observations of M.
Muhammad’ s behavi or and deneanor existed that were never disclosed.
At the evidentiary hearing, M. Mihammad presented the Brady
material, testinmony of a prison guard and i nnates who observed M.
Muhammad before, during, and after the offense. As the |ower court
found:

[t he] Def endant put on a nunber of witnesses who

testified that Defendant appeared not to be in

his right mind just before and after the

nmurder. Correctional officer Darryl Brewer

testified that he saw Defendant after the

murder.[He] testified that he saw Def endant
after the nurder, and that Defendant had a nuch

different | ook about himthan norml. Br ewer
stated that “his eyes was [sic] big and to nme
he | ooked scary . . . [His eyes were] kind of
|large and scary like, | nean. real large.”

| nmat e Lenson Hargrave noticed that Defendant
“looked like he was in left field soneplace,
and testified that during the afternoon of the
i ncident, Defendant was in his cell “pacing
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back and forth and talking to hinself.”

Boyd McCaskill, another inmate who
encount ered Defendant the day of the nurder
enphasi zed that he had never seen Defendant in
such a state: “[Defendant] was in undershorts
and all. He was looking all wild and crazy,
you know. | asked him | said, “Wat’s wong?”
He | ooked |like he was having a seizure or
sonething. He was groaning real hard. So he
never did respond to me to et me know t hat
what was wrong, you know, but | knew to back
off. 1 _don't think he was pretty nmuch all
t here.

(PCR V. 6 at 906-07) (enphasis added) (internal citations omtted).

M. Mihammad was convicted of killing Correctional Oficer
Ri chard Burke on R-Wng at Florida State Prison when O ficer Burke
escorted M. Muhammad to be showered. Earlier that day, M. Mihammad
was refused a visit with his nother whom he had not seen in years
when he woul d not use a razor to shave for the visit believing he had
a nedi cal pass which would have allowed himto use a clippers instead
due to a skin condition. In response to M. Mihammad’ s position
regardi ng the razor, the guards would not allow M. Mihanmad his
visit, gave hima disciplinary report, and informed himthat he woul d
be transferred to QWng, an isolation cell. The Sate’'s theory at
trial was that M. Muihammad had the intent to, and did commt first-
degree preneditated nurder of Officer Burke.

M. Mihammad's only defense to the alleged nurder of Officer
Burke was insanity. The traditional defenses, alibi, mstaken
identity, voluntary intoxication, were inapplicable by virtue of the
security protocol for inmate showers on RWng. M. Bernstein, M.
Muhammad’ s one-tine | awer who was pernmitted to withdraw fromthe

case before trial, raised the issue of insanity and sought expert
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assistance. As M. Bernstein, testified at the evidentiary hearing
however, the trial court precluded any evidence of insanity* (PCR
V. 6 at 175). He was never provided the withheld materials and thus
was never able to provide that evidence to the court to further
establish the applicability of the insanity defense, nor did he have
the Brady material to provide to experts to further establish the
insanity defense, nor was he even able to discuss the inportance of
such evidence with his client -- M. Mihanmad (PCR. V. 6 at 167).
Furthernmore, he did not have the Brady evidence from which to conduct
addi tional investigation that would have | ed to additi onal

excul patory evidence. The factual circunstances — | ocation of the
of fense, the eyew tnesses, the factual inpossibility that another
could have commtted the alleged crinme, would | ead "reasonably
conpetent attorney[s]" to the conclusion that insanity was the only
vi abl e defense to the instant charge as M. Bernstein and M. Sal non
testified to at the evidentiary hearing (PCR V. 6 at 172-75).1% See
al so, McMann v. Richardson, 397 U S. 759 (1970).

M. Bernstein testified to the significance of the

12 Of course the effect of this ruling was to relieve
the State of its burden to rebut the presunption of insanity.
Such burden shifting, by a Circuit Court Judge, when vi ewed
fromthe vantage point of equal protection, is
constitutionally repugnant. State v. Ex Rel Boyd v. Green, 355
So. 2d 789, 792 (Fla. 1978). See also Milaney v. W/ ber, 421
U.S. 641 (1975).

13 Likewi se, M. Miuhammad's prior counsel, Susan Cary, spoke to
M. Mihammad only m nutes after the alleged offense and visited with
himw thin 24 hours of Oficer Burke's death. She reached sim|lar
concl usions regarding M. Mihammd's insanity. (See Appendix 26 to
Rul e 3. 850 notion).
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circunst ances present on the day of the offense, pointing out that

M. Mihammad’ s not her was scheduled to visit M. Mihammad that day,
that M. Muhanmad was denied the visit and that M. Mihanmad’ s nent al
illness was significant with respect to those events (PCR V. 6 at
166-67). Any evidence tending to detail M. Mihammd’ s behavi or was
critical. He further testified that his theory of M. Mihammd’'s case
was that M. Mihammad “ had a previously diagnosed nmental condition,
that that condition was aggravated by being on death row, by being in
the circunstances he was in, by the events that happened [on the day
of ficer Burke was killed].” (PCR V. 6 at 167). Defense counsel
Bernstein was very concerned and aware of M. Mihammad's history of

bi zarre behavi or and findings by two Florida Circuit Judges of

i nconpetency to wai ve counsel and proceed pro se only nonths prior to

trial (PCRV. 6 at 166, 174-75, 188-89; Appendix 6 to Rule 3.850
Motion). M. Bernstein raised the issue of conpetency and sought
expert assistance. He was never provided the withheld materials and

t hus was never able to provide that evidence to the court to further
argue that M. Mihammad was i nconpetent and should not have been
allowed to proceed pro se, nor did he have the Brady material to
provide to experts (including Dr. Am n, upon whomthe court relied to

make a conpetency determination)?*, to further establish that M.

14 The conpetency hearing itself was fatally flawed.
The hearing was not recorded and conflicting evidence exists
as to whether the hearing addressed M. Mihammad's right to
present an insanity defense or his conpetency to stand trial
(See. Appendix 28 to Rule 3.850 notion). No testinony was
taken at the hearing.
It should be noted that the prior Judge, Judge Green had
al ready found M. Mihammad i nconpetent.
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Muhammad was i nconpetent to proceed and to wai ve counsel; M.
Bernstein was al so unable to even discuss the inportance of such
evidence with his client -- M. Mihanmad —- or to conduct further
i nvestigation (PCR V. 6 at 172-75). Instead, M. Mihamad and M.
Bernstein, due to the State's suppression of evidence, were
uni nformed and deprived of any opportunity to make infornmed decisions
-- whet her that decision was regardi ng wai ver of counsel, decisions
as to defense strategy, waiver of penalty phase jury and presentation
of mtigating evidence. M. Mihammad was allowed to proceed pro se,
in spite of his nmental illness and without material excul patory and
i npeachnment evi dence.

Specifically, M. Bernstein testified that he was not given the
wi t hhel d docunments contained in Defense Exhibits 1 and 2. (PCR V. 6
at 172-73). Regarding the statenments describing M. Mihamad’ s
denmeanor and behavi or as docunented in this material, he testified
“that [it] would be exactly the type of information that you woul d
want to furnish and that they were the type a psychiatrist would
request.” (PCR V. 6 at 172-73). M. Bernstein testified regarding

the inport of the evidence as it pertained pre-trial and to the guilt

phase:
It [the Brady material] would be useful in
presenting the insanity issue. It’s useful in,
first of all, giving adequate factual predicate

information to the experts who would later form

Addi tionally, since the Brady material was not provided
to M. Bernstein or the nmental health expert, M. Mihammad was
denied his right to a conpetent nental health professional
See R 3.850 Ake claim Ake v. Cklahoma, 407 U.S. 68 (1985);
Ragsdale v. State, 720 So. 2d 203 (Fla. 1998).
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an opinion as to whether [ M. Mihamad] was

conpetent and whet her he was sane, two

di fferent issues.
(PCR V. 6 at 174 175).

M. Bernstein also pointed out the withheld statenents m ght

al so have altered the court’s decision to let M. Mihammad represent
himself (PCR V. 6 at 188). He further testified that he would
“[clertainly” have tried to develop and use information froma nental
heal th expert who, based upon the w thheld docunents and the evidence
to which they led, found that M. Mihammad was not conpetent to stand
trial, waive the insanity defense, waive counsel, waive mtigation,
or waive his penalty phase jury, “especially in this case, because
M. Mihammad el ected not to cooperate in the interview process by the
experts” (PCR V. 6 at 175), and pointed out that in his experience,
mental illness affects a client’s ability to cooperate (PCR V. 6 at
201). Thus, this evidence would have explained M. Mihammad’ s
inability to cooperate with nental health experts — inportant
information to refute allegations that M. Mihammad was choosing to
be difficult with the experts for no apparent reason. M. Bernstein
hi ghlighted the fact that since sone of the statenments were from
prison guards, the evidence was of greater value for evaluating M.
Muhamad because the guards would |ikely be found credible given the
circunmstances (PCR V. 6 at 176). M. Bernstein also pointed out the
State’s strenuous and successful efforts at trial to defeat his
strategy of calling into question M. Mihammad’s nental health (PCR
V. 6 at 179-80).
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The State’s attitude was to resist [an insanity
defense] . . . it is strongly indicated in that
they nmoved to strike the defense because of |aw
of cooperation, and | think that clearly sone
of the interviews revealed that there nust have
been questioni ng, you know, was he calm was he
rational, so there was a concern for that

i ssue, there was an awareness of that issue.
There was an awareness because | announced t hat
was what | was going to go |look for in ternms of
aski ng that experts be appointed. So, | think
that they clearly were trying to nmount whatever
i nformati on woul d conmbat any sanity issues.

(PCR V. 6 at 176-77).

The significance of the Brady material regarding M. Mihamad’ s
trial was further established by attorney Bill Sal non, who M.
Muhammad cal l ed as a | egal expert and who was accepted as such by the
| ower court (PCR V. 6 at 204). M. Salnon reviewed M. Mihammad’ s
case and the Brady evidence and offered his expert opinion as to the
affect of the w thholding of the statenments describing M. Mihanmd’ s
demeanor and nental state at the time of the offense.:

. . .in the context of the case, as |
understand it fromny review of the record,
mental issues were a prom nent facet of this
case fromthe beginning, and certainly from all
i ndications, it appeared to be where a defense
of M. Mihammad was headed until that was
changed | ater on, as the record also reflects.

| believe that had reasonably conpetent defense
counsel had each of the docunents that | have
revi ewed [ Defense Exhibit 1], it would have

af fected al nost every phase of this
prosecution, including pretrial decisions to be
made by M. Mihammad, decisions to be nmade by
hi s counsel, decision to be nade by this Court
with regard to findings of conpetency, and

per haps as fundanmental as the very defense that
woul d have been used in this case.

(PCR V. 6 at 207-208). M. Salnmon testified that as it pertained

pretrial, it would be of heightened inportance to get the w thheld
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docunments to “qualified experts who could use themin their
assessnment . . . both in regard to conpetency to proceed as his
counsel and ultimately a defense at trial,” and, if the experts
opi ned that nmental health was at issue in these regards, a reasonably
conpetent attorney “would have noved . . . to have the Court nmake an
initial determnation of [M. Mihanmad’ s] conpetency to assi st
counsel and his conpetency to proceed to trial (PCRV. 6 at 208). 1In
fact, the evidence presented at the evidentiary hearing denonstrated
M. Salnmon’s point. At the evidentiary hearing, M. Mhammad
presented the testinony of Dr. Brad Fisher, a clinical psychol ogist.
Dr. Fisher reviewed the the information presented in the Brady
mat eri al revealing the eyew tness observations of M. Mihammd’ s
deneanor and nental state just prior to, during, and after the
of fense. Dr. Fisher testified at the evidentiary hearing that, in his
opi nion, M. Mihammad suffered froma nental infirmty, disease or
def ect and that because of his delusional condition, he did not know
what he was doing or the consequences thereof, or did not know what
he was doing was wong (PCR V. 6 at 97). Dr. Fisher testified that
t he evidence was significant in successfully determ ning M.
Muhammad’ s nental state at the tinme of the offense. Dr. Fisher
testified as to the inportance of the Brady material:
. .as a psychol ogist, an inportant area of

understandlng a person and how they are

functioning, particularly how they are

functioning at a particular time, a critical

time, oh, they exploded and is sonething, so

you're |l ooking at a particular event and tinme,

is to ask those who were there. The people who

were there were officers and other prisoners.
So if this is a perfectly normal, rational,
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non-nmental ly di sturbed person, he m ght be able
to give you a picture with a high degree of
accuracy of what happened then.

There are some questions about -- voiced
over twenty years, of nmental concerns on the
part of Mihammad Askari. Consequently, in a

situation like this where you have a very
tragic, horrible event, it would be critical to
any psychol ogist in gathering infornation,
trying to voice sone sort of opinion froma
psychol ogi cal perspective about it, to say was
there anybody el se around and what did they
think. So this is that.

(PCR V. 6 at 88-89)(enphasi s added).

Dr. Fisher also explained the inportance of considering the
circunstances |eading up to the event in conjunction with the Brady
material in order to assess M. Mihammd's nental state at the tine
of the offense:

.o .A nmurder is a rare event, and so you
need to gather data to nake a coherent attenpt
to explainit. [1've already nentioned one of
t hose things you would | ook at.

Anot her thing would be what | have already
referred to as precipitating stresses. They
could be anything from oh, | was really drunk
at the time or | caught ny wife in bed with
soneone else to, in this case, in my opinion,
think the issue of how the whol e not being able
to visit with his nother cannot be excluded as
hel ping to explain what was going on then.

Q OCkay. And would the same be true then as
far as the conditions of Q wing, know ng he was
goi ng to be going there?

A.  Yeah, | consider that all part of the sane
thing, that he's been there, he knows what it's
i ke an he knows that that's where he's headed.

Q Specifically now going back to those typed
statenments, when you read through those were --
was there any information in here which was

i nportant and hel pful for you in comng to sone
concl usi ons regardi ng Askari Muihammad' s nent al
state?
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And what woul d those have been?

Q Again, trying to be concise and isolate
them anmong them there are really a coupl e of
different things, one and here |I' m not
differentiating what was stated by a guard
versus an officer, we have descriptions like a
dazed | ook, a | ook as though his eyes were
stretched, a blank look. So there's sonme bells
ringing that something's going on there that
wasn't typical

But secondly, and this one may be harder
to explain, but I put it in because | believe
it, you have a consistent explanation that, oh,
he was totally in control and totally calm

Well, here's a person who's just been
involved in a nmurder, he got denied a visit
with his nother, who some m ght say big deal
it was a big deal to him and he's going to Q
wing for, you know, forever and a day, it
strikes ne as odd that he would be so, if
i ndeed he was calm not caring, | think is the
words that were there.

So these things all struck nme as
sonet hi ng' s--sonmething's not right here, and
this all cones fromthis data.

(PCR V. 6 at 89-91).

Dr. Fisher also testified regarding the significance attached
to the fact that M. Mihanmad was told he was going to Q wi ng after
he refused to shave and was denied his nmother's visit. Dr. Fisher
referred to Defense exhibit 5 (video tape of QWng), where M.
Muhammad was pl aced on October 12, 1980 and where he renmained for
nearly 11 years including the entire tine he was preparing his own
def ense:

. . .he was allowed out of there only -- not
for --and no recreation, no TV, no radio.
Books didn't really matter because he could
barely read with that |ight that was there.
The books had to be requested -- he
couldn't go to the law library and get the

books. |If he had any books at all, he had to
put in a request. | believe there are a
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maxi mum of two that came from a person who went
to the law library for him But again, he said
he couldn't read because of the light bulb.

(PCR V. 6 at 82).

... he did get out . . . three tinmes a week for
five mnutes for a shower, so that was his out
of cell tine.

(PCR V. 6 at 83).

Dr. Fisher also reviewed scholarly materials on solitary
confinement contained in Defendant's Exhibit E and described the
psychol ogi cal stressor placed upon M. Mihammad due to the fact that
he knew he was being sent to Qwing in relation to the events | eading
up to Oficer Burke's killing. M. Mihanmad knew what Q wi ng was
like. Additionally, he was further punished with a DR, and was
denied his nmother's visit--all of these being significant factors
pl aced upon a nmentally ill individual -- these precipitating events
to Oficer Burke's death nust be taken into account with the Brady
mat eri al that includes eyew tness descriptions of M. Mihammad' s
strange behavi or on the day O ficer Burke died. An understandi ng of
QWng -- where M. Muhanmmad was told he was going -- is critical
for proper cunul ative assessnment of M. Mihammad's state of mnd at
the time surrounding O ficer Burke's death.

Had this evidence been presented with the eyewi tness accounts
of M. Mihammad’ s bi zarre behavior, the applicability of the insanity
def ense coul d have been successfully argued to the court, presented

and argued to the jury, and would have supported a jury instruction

on the defense of insanity — things M. Bernstein testified he would
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have done if he had been provided the material (PCR V. 6 at 174-76).

| nst ead, because of the non disclosure, the jury knew nothing

regarding M. Mihammad’ s nenta

Dr. Fisher testified that

state at the tine of the offense.

M. Mihammad’ s nental health history

was al so inportant to take into account in conjunction with the Brady

evidence in assessing M. Mihammd. Dr. Fisher described it in the

foll owi ng manner:

It is nmy belief that

he i s paranoi d, npst

probably a paranoid schi zophrenic. | have to
underline that. | have made that statenment as
early as ny evaluation of 1979, and it's been
made of him as far back as, you know, 1970 by
ot her doctors, and that the literature would
support, as with alcoholismor any number of

ot her disorders, that
t hat you woul d expect

this is not sonething
to go away. You can be

medi cated for it, you can be treated for it,
but it doesn't -- you wouldn't expect it to be

t here today and gone

*

From hi s del usi

t onorrow.

* %

on, he knew exactly what

he was doi ng. He knew what he was doi ng but

was not based on the

sane reality that we

share, so that from our perspective he does not
know what he is doing, but he knows what he's

doing but it's based
a del usi on.
(PCR V. 6 at 98).
* *

It is my opinion that

on what | am descri bing as

*

on October 12th of 1980

he suffered froma serious nental illness.

(PCR V. 6 at 99)1,

15Addi ti onal material rel

ed upon by Dr. Fisher included a

1971 Northeast Florida State Hospital report that stated about

M . Miuihammmad:
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The Brady evidence revealing M. Mihanmad’'s strange behavi or at
the time of the offense, alone, and in conjunction with other nental
heal th evi dence regarding M. Mihanmad puts the case in an entirely
different light. Because of the accounts contained in the Brady
mat eri al describing M. Mihanmmad's nental state at the tine of the
of fense, Dr. Fisher was able to opine that M. Mihammd was acting
within his delusion, and the accounts of his denmeanor supported that

concl usion. That M. Mihammad was “not in his right mnd” (as
sunmari zed by Judge Chance (PCR V. 1 at 906)) after being denied his
visit with his nother is also supported by evidence that M.
Muhammad’ s nental health problens centered partly around his nother
(Def. Exhibit 4; See Appendix 25 to Rule 3.850 notion; Northeast

Fl orida State Hospital records).

Had t he Brady evidence been disclosed it could have been
presented at trial along with evidence (introduced at the evidentiary
hearing) that reveals that M. Mihammad had a | ong history of nental
ill ness recogni zed by nunmerous doctors, that nental illness runs in

M. Mihammad's fam |y and evidence indicating a head injury,

psychosi s, previous prescription for antipsychotic nedication,

"This patient has unresol ved oedi pal sexual
conflicts and presently shows sonme signs of
identity problens. Deep underlying paranoid
fantasies seemto represent a fear that this

father will kill him because of the patient's
| ove for his nother, and in a psychotic state
this male could kill a male in del usiona

defense from the nurderous onsl aught of the
father represented by the male".

(enmphasi s added) .
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hal | uci nati ons, suicidal ideations, possibility of "tenporal | obe
type epilepsy”, black outs, paranoia, schizophrenia, drug poisoning,
organi ¢ brain damage, and unresol ved oedi pal sexual conflicts. (See
Def ense Exhibit 4).

Dr. Fisher also testified at the evidentiary hearing he
reviewed materials that contained a high volune of doctor's
eval uati ons:

He's been institutionalized on many occasi ons
fromthe early ages, as early as age nine,
agai n, being an adult prisoner at age fifteen.
And the stays have not only been in prison but
in places like Florida State Hospital.

These, and for whatever reasons, there are
a bunch, I would say as nmany as fifteen to
twenty doctors' evaluations relating to
conpetency, relating to a particular court
case, relating to different things dating back
to 19-- well, | don't know if he had any in the
record in '66, but they are definitely there
dating back to ' 70.

(PCR V. 6 at 70).

The Brady evidence alone, as well as in conjunction with other
evi dence, was critical to the only defense — insanity — avail able
to M. Mihammad and casts M. Mihammad’ s entire case in a new |light.
Had t he evidence been disclosed it would have made for a conpelling
case that M. Muhanmmad first, should not have been allowed to proceed

pro se, and second, that M. Mihanmad had a conpelling insanity
defense. The State’'s failure to disclose this evidence has
under m ned confidence in the outcone of the guilt verdict.

The non disclosure affected the trial in many ot her ways as
well. The Brady material also constitutes inpeachnent evidence that

was withheld from M. Mihammad. At trial, M. Mihanmad attenpted to
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i npeach the testinony of prison personnel with the information he had
avai |l able. However, since M. Mihanmd was deprived of the Brady

mat eri al, he was never given the opportunity to use it, or even
decide not to use it. The Brady material consists of materi al

evi dence that would have been extrenely useful as inpeachnent
evidence. (See PCR V. 6 at 211-12). M. Mihammad was prejudiced as a
result of the State's suppression of this evidence. M. Sal non
testified that in his expert opinion, the withheld material would
have avail ed defense counsel of evidence to refute the State's
openi ng and cl osing argunents for prenmeditation as well as provided
val uabl e i npeachnent evidence: “the mpjor issue of conviction for
capital nurder in this case, that being preneditation.” (PCR V. 6 at
209-213). M. Salnon reviewed the wi thheld docunents page by page
identifying those that would be useful for inpeachnent of individual
state witnesses and the state’'s case as a whole, and those that would
be of use regarding nmental health issues, identifying useful materi al
di fferences between the wi thheld statenments and those provided prior
to trial (PCR V. 6 at 209-220; 222-228). M. Salnon al so added t hat
the wi thholding of the materials would di sadvantage a | ayperson even
nore than a professional |awer, especially one in M. Mihammad’ s
situation, i.e., having been confined to QWng at the tine of his

trial and without free access to legal materials. (EH 229). The | aw

is clear that inpeachnment evidence nust be disclosed under Brady, see

United States v. Bagley, 473 U.S. 667 (1985), and the suppression

does not need to be deliberate. Kvles v. Wihitley, 514 U. S. 419, 432

(1995); Strickler v. Greene, 527 U S. 263 (1999).
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Dr. Fisher also testified regarding the issue of whether M.
Muhammad had the ability in 1980 and 1981 to assist an attorney with
a reasonabl e degree of rational understanding:

A. It is ny opinion, and shared by many of the
ot her doctors, that this is a paranoid person
and del usional and that his paranoid del usions
center around frequently the Departnent of
Corrections and attorneys and this would have
resulted in serious |imtation in October of
1980 and in the nonths and even the coupl e of
years that foll owed because these del usions
persisted in these abilities on his part.

(PCR V. 6 at 91). Regarding M. Mihammad's ability to intelligently,
knowi ngly or voluntarily waive his right to an attorney, Dr. Fisher
testified:

A. Intelligently, yes. He's an intelligent
man. Unfortunately, intelligence and his kind
of mental disturbance, there's not a connection
in my opinion. You can be smart and you can be
paranoid. To be paranoid doesn't nean you're
dunb.

So yes, he can do anything intelligently,
but to your word know ngly, that means, in ny
m nd, that he would have a simlar reality base
that you and | have and hopefully that we
share. | don't believe he does.

He does believe, as | believe you and I
do, that the door is brown. And if we ask many
guestions in that area we would have sim | ar
beliefs. But if you asked us about what is the
role of the Departnent of Corrections or its
attorneys, we would find great diversions, and
in my belief he functions with del usional
thinking there and did in 1980 and ' 81.

(PCR V. 6 at 91-92).

It was al so proven at the evidentiary hearing that M. Mihanmad
suffers from severe paranoia (paranoid schizophrenia and at the very
| east paranoid personality disorder). Evidence adnmtted at the

evidentiary hearing established that the State mani pul ated the
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situation of Susan Cary's representation in order to have her renoved

from M. Mihammad's case, the one person M. Mihammad trusted?*®.

6Judge Greene's Appendix to his Order of Recusal explains the
circunstances for Ms. Cary's withdrawal from the case:

On October 13, 1980 this Court sat as a first
appearance judge in this case in the absence of
t he County Judge of Bradford County. Because
of the circunstances and notoriety of the case,
and i nmedi ate appoi ntnent of counsel was deened
advi sable. Joe Forbes, Esquire and Susan Cary,
Esquire were appointed at first appearance.
Apparently Ms. Cary had represented Defendant
in a previous matter. She advised the Court
that prior to the first appearance hearing she
had been denied the right to consult with

Def endant privately. Assum ng the probl em was
one of security, | called Superintendent
Strickland and rem nded himof the right and
need of the Defendant to consult wi th counsel
privately. | believed the problem was

all eviated and advi sed co-counsel accordingly.
The Defendant and the attorneys left to return
to Florida State Prison at which it was assuned
the attorney/client consultation would
continue. | l|ater received a call from Forbes
that private visitation was not being
permtted. Accordingly the Order for Access
was entered and served on Superintendent
Strickland instanter.

During the day of the first appearance --
the hour is unclear, | received information
from Department of Corrections personnel that
the reason for the "visitation problenl was
essentially the follow ng: That Susan Cary, a
Caucasi an femal e, had conceived a child by the
Def endant, Thomas Kni ght, a black male, while
"attorney/client” consultations were taking
pl ace at Florida State Prison. The allegations
were | ater enmbellished that they were "caught
in the act” in the classification office at
Florida State Prison. That this caused
wi despread enbarrassnment to the Departnment of
Corrections and as a result, caused certain
aninosity toward Ms. Cary anong Departnment of
Corrections officers and personnel .

My menory does not serve whether this tale
was first related by the officers who
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transported the Defendant to first appearance;
the institutional investigator or
Superintendent Strickland during the tel ephone
conversation.

The tale seenmed nore a type of character
assassi nati on bred by resentnent over the

killing of Officer Burke or in resentnent of
M. Cary's previous representation of the
Def endant than it seenmed factual. | had

m sgi vings as to why anyone woul d conmuni cat e
such a story to the trial judge in a potenti al
deat h case.

It also seened to ne extrenely strange
that in a case of such enotional intensity and
public notoriety that the adm nistration at
Florida State Prison would allow anything to
interfere with the Defendant's right to counsel
unl ess those reasons were real and clearly
related to the security of the institution and
then only by follow ng | egal channels.

As devel opnents continued, it canme to ny
attention that Joe Forbes had noved to w thdraw
because of allegations of professional
i nconpetence all egedly nmade by co-counsel Cary.

In the interim the State noved this Court
to di scharge one of the appointed counsel for
"l egal " reasons. | have no know edge of the
nmotives for this notion but same was deni ed by
the Court.

This Court received a tel ephone call from
Susan Cary, Esquire, the night of the hearing
on the Motion to Wthdraw seeking information
as to the result and reasoning. | related to
her the foregoing. She expressed shock and
di sbelief of the allegations. She pronptly and
conpletely denied them She al so expl ai ned
that the statements nade about M. Forbes
pr of essi onal objectivity were relating to
situational and resource considerations for
i nvestigation and preparation of Knight's
def ense and not as related to his conpetence as
an attorney per se.

Ms. Cary expressed a desire to discuss the
matter of the continuation of her
representation with the Defendant prior to a
deci sion. She asked for and received an oral
extension of the tinme permtted for her
responses in order to allow her sufficient tine
to conplete the trial in south Florida and
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consult with the Defendant. She al so expressed
a wllingness to assist the Court in the
recommendati on of successor | ead counsel.
Because of the notoriety of this case, |

wel comed this and asked her to proceed.

In the interim | contacted various
counsel concerning appointnent. Because of the
facts of the case and the statutory maxi num fee
perm tted several asked not to be appoi nted.

Ms. Cary appeared in chambers at [sic] few
days later. She advised she had talked to
Superintendent Strickland and shown him a
certified copy of the decree of adoption of the
child, who was biracial, which positively
refuted the allegations. She advised further
t hat under these circunstances she woul d prefer
not to undertake representation of the
Def endant as (sol e) appointed counsel.

Accordingly, an order was entered
appoi nti ng Stephen N. Bernstein, Esquire,
effective January 1, 1981 (when he becane
avai |l abl e) and discharging Ms. Cary effective
t he sanme date.

G ven the nature of the allegations
agai nst Ms. Cary concerning her relationship
with the Defendant and the known resentnent of

her at Florida State Prison, | had doubts of
her effectiveness as "l ead" counsel for
Defendant. |If the "relationship" allegations

were true, her professional objectivity could
suffer and later precipitate a challenge to
conpetency of appointed counsel in the event of
a conviction. Further, if the allegations were
false, | realized her ability to prepare the
case and try it would likely be seriously
hanpered by Departnent of Corrections
personnel. | feared that the counsel/access/
runmor question woul d overshadow the nerits of
the hom ci de case and in any event woul d,
again, give rise to a later attack of the
conpetency of court-appoi nted counsel.

The hearing on Forbes' Mdtion to Wthdraw
was held w thout the presence of Susan Cary,
Esquire, (she was in trial in south Florida and
unavail abl e) .

In an effort to continue to assure
conpetent counsel and to mnimze public
notoriety and, further, to mnimze potentia
enbarrassnment to Ms. Cary, Forbes' notion was
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granted with certain enigmatic (I hoped)
statements fromthe bench to the Defendant
which referred to a "close persona
relationship”™ with Ms. Cary.

An order was entered allowi ng M. Forbes
to withdraw retaining Ms. Cary as appointed
counsel until a day certain (later extended) in
whi ch she coul d deci de whether to file an
appearance pro bono publico.

In the interimbetween first appearance
and the wi thdrawal notion hearing, this Court
was contacted by a correctional officer, not
assigned to Florida State Prison, who retold
the story about Ms. Cary, used certain epithets
inreferring to her and said it was common
knowl edge around Departnent of Corrections that
the allegations were true.

Since this Court had had ex parte
conmmuni cations with defense counsel --though
not about the nerits of the hom cide case -- |
t hought it advisable to relate the situation to
the Assistant State Attorney prosecuting the
case and did so. He suggested under the
circunst ances perhaps | should step aside.

The file reflects continuing interference
with the right of the accused and his | awers
to consult by the Florida State Prison
Adm nistration. (Ms. Cary related three tines
since the Order for Access was entered; M.
Bernstein called this Court relating the
probl em on at | east one occasion. A call to
Superintendent Strickland, again, did not
alleviate the problem Again, in an effort to
prevent collateral matters form becom ng a
cause celebre, a call to Secretary Wai nwi ght
was enpl oyed and was effective, apparently, in
the alleviation of the visitation problem

Based upon the foregoing, the Order of
Recusal was entered. M intention to enter
same was stated of-record at an earlier

heari ng.

As a post-script | later saw the
correctional officer who had previously sought
me out with the tale about Ms. Cary. | asked
hi mthe source of his information -- he
indicated it was confidential but reliable. |
advi sed him of the adoption decree -- he said

| awyers are good at changing things to suit
them (or words of simlar inport). He said he
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This served only to exacerbate M. Mihammd' s nental illness and
distort his decision making ability regarding the progress of his
trial. Dr. Fisher testified regarding this matter and its

significance regarding M. Mihanmd:

Q Okay. Now beyond, Dr. Fisher, how a nornmal
person woul d be incensed by false allegations,
such as that may be, what kind of effect would
t hat have had on Askari Miuihammad vis a vis his
mental health and what you described as his
par anoi a?

A.  Well, unfortunately, | state that this --
| " m describing himas being paranoid and t hat
these beliefs that the state's out to get him
and is doing all sorts of things that are
unfair and untoward in order to get him and
|"msaying that | hold reality and you wil|
share that reality and that he is paranoid,
this would give his paranoia a stronger
foundati on and perhaps put our reality in nore
j eopardy, but nore inportantly it would take
hi s paranoi a and support it nore.

(PCR V. 6 at 93-94).
Addi tionally the physical nature of Qwi ng in conjunction with
the denial of law library privileges and the denial of materi al

excul patory evi dence served to deny M. Mihammad the ability to

knew it was true because they were "caught in
the act."

| advised | had discussed the matter with
Ms. Cary -- he was indignant! He said if he'd
known | was going to tell her he would never
have confided in ne.

DATED this 21st of January, A.D. 1981
Si gned

R A Geen, Jr., Circuit Judge

(PCR Defense Exhibit Q.
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effectively represent hinself. M. Mihanmmad was denied a fair trial
Regardi ng this evidence, the |lower court stated in its order:

It should be noted at this juncture that the

Fl ori da Suprenme Court’s remand was a narrow

one; this Court is to decide only whether the

State commtted any Brady violations. 1In spite

of this restriction, the defense offered as

evi dence docunents such as a recent video tape

of a cell on @QWng at Florida State Prison;

al nrost the entire record of Van Poyck v.

Barton, et al., (in an apparent attenpt to

docunment the poor treatnent of prisoners by

guards); [] none of which is germane to the

i ssue at hand.
(PCR V. 1 at 905)(internal citations omtted).

The | ower court however, should have considered all of the
ci rcunst ances surrounding this case and the cunul ative effect on the
trial in order to conduct a proper Brady analysis. Utimtely, the
effect of the State's inproper conduct about the tale of Susan Cary
and M. Muhammad's "rel ationship,” which resulted in Ms. Cary getting
off of the case, upon M. Mihanmad is relevant. At the evidentiary
hearing, Dr. Fisher discussed the inportance of these conbined
factors and the inpact upon M. Mihanmad (PCR V. 6 at 94-95). This
testi mony went un-rebutted.
To further conplicate matters, not only was nmentally ill Askari

Muhammad al | owed to proceed pro se, and deprived of material

excul patory evidence, his appointed standby counsel, M. Replogle,
was instructed not to have any contact with M. Mihamad (PCR V. 6 at
159 and Appendix 30 to Rule 3.850 notion). At trial however, M.
Muhammad repeatedly stressed his request for assistance of counsel.

For exanpl e:
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| request that this Court allow ne the

assi stance of counsel, as | believe it is set

forth in the Sixth Amendnment to the

Constitution of these United States. | believe

the Constitution clearly states that | have the

ri ght under that Constitution to be assisted by

counsel. And because | choose to exercise this

right, | therefor nove this Court to appoint

counsel for that purpose of assisting the

def endant in preparing and presenting his

def ense, whatever defense that may be, to this

Court. Thank you, Your Honor.
(R 1673-75). Clearly, M. Mihammad did not understand what he was
forgoing by proceeding pro se, especially in light of the court's
instructions to M. Replogle not to assist M. Mihanmad. M.

Muhammad' s case is not the typical pro se situation. The state’s
failure to disclose the Brady evidence serves to exacerbate these
other errors. In order to insure that a constitutional

adversarial testing, and hence a fair trial, occur, certain
obligations are inposed upon the prosecuting attorney. The
prosecutor is required to disclose to the defense evidence

“that is both favorable to the accused and ‘material either to

guilt or punishment’”. United States v. Bagley, 473 U S. 667,

674 (1985), quoting Brady v. Maryland, 373 U.S. 83, 87 (1963).
In Strickler v. Geene, 119 S. Ct. 1936, 1948 (1999), the

Supreme Court reiterated the "special role played by the
Ameri can prosecutor”™ as one "whose interest . . . in a
crimnal prosecution is not that it shall win a case, but that

justice shall be done." See Hoffman v. State, — So.2d —(Fl a.

July 5, 2001), 2001 W 747399 (Fla.); State v. Hugins, 788

So.2d 238 (Fla. 2001); Florida Bar v. Cox, 794 So.2d 1278
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(Fla. 2001); Rogers v. State, 782 So.2d 373 (Fla. 2001). The

State’s duty to disclose excul patory evidence is applicable
even though there has been no request by the defendant.
Strickler at 280.' The State also has a duty to |earn of any
favorabl e evidence known to individuals acting on the
governnment's behalf. 1d. at 281. Excul patory and nateri al
evidence is evidence of a favorable character for the defense
whi ch creates a reasonabl e probability that the outconme of the
guilt and/or capital sentencing trial would have been

different. Garcia v. State, 622 So. 2d 1325, 1330-31 (Fla.

1993). This standard is nmet and reversal is required once the
reviewi ng court concludes that there exists a "reasonable
probability that had the [unpresented] evidence been disclosed
to the defense, the result of the proceedi ng woul d have been
different." Bagley, 473 U.S. at 680. “The question is not
whet her the defendant would nmore |ikely than not have received
a different verdict with the evidence, but whether in its
absence he received a fair trial, understood as a tri al
resulting in a verdict worthy of confidence.” Kyles v.
Whitley, 514 U S. at 434; Strickler v. Greene, 119 S, Ct. at

1952. This Court has also indicated that the question is
whet her the State possessed excul patory “information” that it

did not reveal to the defendant. Young v. State, 739 So.2d at

YThis Court has recogni zed that the United States Suprene
Court in Strickler elimnated the due diligence el enent of a
Brady claim Occhicone v. State, 768 So.2d 1037, 1042 (Fl a.
2000); Way v. State, 760 So.2d 903 (Fla. 2000).
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553. If it did and it did not disclose this information, a
new trial is warranted where confidence is underm ned in the
outcone of the trial. 1In mking this determ nation “courts
shoul d consider not only how the State’ s suppression of
favorabl e i nformati on deprived the defendant of direct

rel evant evidence but also how it handi capped the defendant’s
ability to investigate or present other aspects of the case.”

Rogers v. State, 782 So.2d at 385. This includes inmpeachnent

present abl e t hrough cross-exam nati on chall engi ng the
“t horoughness and even good faith of the [police]

investigation.” Kyles v. Whitley, 514 U S. at 446.

At the evidentiary hearing it was established that the
State failed to disclose excul patory evidence to the defense
and the evidence was material. The United States Suprene
Court and this Court have explained that the materiality of
evi dence not presented to the jury nust be consi dered

"collectively, not itemby-item" Kyles v. Witley, 514 U S.

419, 436 (1995); Young v. State, 739 So.2d 553, 559 (Fla.

1999). Thus, the analysis is whether "the favorabl e evi dence
coul d reasonably be taken to put the whole case in such a
different light as to underm ne confidence in the verdict."
Id. at 1566 (footnote omtted). The Suprene Court has
previously described the totality of the circunstances
anal ysis as foll ows:

[I]f the onmtted evidence creates a reasonabl e doubt

that did not otherw se exist, constitutional error
has been commtted. This nmeans that the om ssion
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nust be evaluated in the context of the entire
record. |If there is no reasonabl e doubt about guilt
whet her or not the additional evidence is
considered, there is no justification for a new
trial. On the other hand, if the verdict is already
of questionable validity, additional evidence of
relatively mnor inportance m ght be sufficient to
create a reasonabl e doubt.

United States v. Agurs, 427 U S. 97, 112-13 (1976) (enphasi s
added) (footnote omtted). When these principles are applied to

M. Mihammd’'s clains, his entitlenent to relief is clear.

C. Ake v. Okl ahonmm

The effect of the state’s wi thholding of the evidence revealing
M . Mihammad’ s deneanor and state of mind at the time of the offense
and that he was not “in his right mnd” was to deny M. Mihammad the
effective and conpetent assistance of a nental health expert. Ake v.
Okl ahoma, 470 U. S. 68 (1985). As the evidence showed at the
evidentiary hearing, had M. Bernstein been provided this evidence he
woul d have presented the evidence to an expert in order to support
his nmotion that M. Mihammd was not conpetent, argued that M.
Muhammad shoul d not have been allowed to proceed pro se, argued to
the court the applicability of the insanity defense and presented
t hat evidence and defense at M. Muhammd’s trial. Al of these
options were foreclosed by the State’s actions and thus, experts that
had been utilized pre trial in M. Mihanmad' s case were rendered
i neffective because they did not consider any of the evidence
regarding M. Mihanmmd’'s nental state at the tinme of the offense. The
State’s actions violated due process, equal protection, and the

Fifth, Sixth, Eighth, and Fourteenth Anendnments to the United States
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Constitution and correspondi ng provi sions of the Florida
Constitution. See Ake, 470 U. S. at 68.
D. | neffective Assistance of Counsel

Simlarly, the effect of the State’s wi thhol ding of the Brady
material rendered M. Mihammad’ s counsel (while he represented M.
Muhammad pre-trial) ineffective. Thus, M. Mihamad' s right to
effective assistance of counsel under the Sixth Amendnment to the
United States Constitution was viol ated.

The trial court allowed M. Mihammd to waive representation of
counsel and proceed pro se. However, as with any waiver, the waiver

must be knowi ng, voluntary, and intelligent. Faretta v.

California, 422 U.S. 806 (1975). M. Mihammd’ s wai ver of trial

counsel was none of these because he was denied access to the Brady
mat erial. Having been deprived of this evidence, M. Mihammd’ s
deci sion was uni formed and thus, invalid.
E. M. Mihammad is Entitled to Relief

The circuit court erred in failing to consider the Brady
evi dence and the cunul ative effect of all the evidence not presented

at M. Mihammd's trial as required by Kyles v. Witley, 514 U S. 419

(1995), and this Court's precedent. Swafford v. State, 679 So. 2d

736, 739 (Fla. 1996); State v. Gunsby, 670 So. 2d 920 (Fla. 1996).

Furthernmore, courts cannot properly consider the effect of
unpresented evidence itemby-item but nust evaluate the collective
i npact of such evidence.

The wi thhol ding of the Brady material infected the trial from

before it began and throughout. Due to the Sate’s suppression of the
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enpl oyee statenments, M. Mihammad, his attorney, and the trial court
were all denied the ability to make i nformed decisions.

As was testified to by attorneys Bernstein and Sal non, the
wi t hhel d docunents woul d have had a strong inpact on pretri al
strategy (PCR V. 6 at 165; 203 et seq). Both M. Bernstein and M.
Sal mon, as well as Dr. Fisher, testified that the withheld statenents
woul d have been inmportant information to provide to nmental health
experts — and the trial court -— pretrial to determ ne, inter alia,
whet her M. Miuhanmmad was sane at the tinme of Oficer Burke's death,
whet her he was conpetent to stand trial, to waive an insanity defense
and to represent hinself (PCR V. 6 at 61 et seq). Dr. Fisher
testified that, in his expert opinion the withheld documents were
strong evidence that M. Mihanmad was not sane at the tinme of Oficer
Burke’s death, he was not conpetent to stand trial and he was not
conpetent to represent hinself. 1d. |If any of these things had been
found to be true-much less all of them there is nore than a
reasonabl e probability that the outcome of M. Mihanmad’s trial would

have been different. Brady; Kyl es.

The circuit court overlooked this analysis, and thus erred in
not evaluating the effect of the Brady evidence either by itself or
in conjunction with the other evidence presented herein that was not
presented to M. Muhammmad's jury. M. Mihammad is entitled to a new
trial after full consideration.

ARGUMENT |

THE LOVWER COURT' S ORDER GRANTI NG A RESENTENCI NG
SHOULD BE AFFI RMED.
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A I nt roducti on
In originally sentencing M. Mihammad, Judge Chance st ated:

THE COURT: Thank you. Take the defendant
out first, the evidence and argunents of
counsel, | find that the State has established
at |l east several of the aggravating
circunstances that are required by the | aw of
the State of Florida with regard to the
i nposition of the death penalty beyond and to
t he exclusion of every reasonabl e doubt.

| have found that the defendant has
el ected not to present any evidence of
testimony with regard to any mtigating
circunstances. | have searched ny nm nd and the
record to find, during the course of the
proceedi ng, that | cannot find that there are
any mtigating circunstances. | have |listened
to the defendant’s argunments through today and
find that he has failed to nmention, during his
argunment, any mtigating circunstances in this
matter. On the other hand, | believe that the
Court’s responsibility in a matter like this is
a grave one and a responsibility that cannot be
hastily entered into. As a result, | have
requested a presentence investigation to be
i ndependently prepared for the Court to review
to determ ne where there exists any basis for
any mtigating circumstances in this case. At
t he conclusion of the presentence investigation
and the filing of this Court, |I well schedule a
sent enci ng proceedi ng.

(R 1572-73).
Subsequently, the court pronounced its sentencing
determ nati on:

THE COURT: The defendant having not offered any
evidence with regard to mtigation, the Court
ordered a Pre-Sentence Investigation and
reviewed that at great |ength. The Court finds
that there are no statutory mtigating

ci rcumst ances.

It is therefore the reasoned judgnment of this
Court after weighing both the aggravating and
mtigating circunstances, that the
circunmstances require the inposition of the
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penalty of death.

Therefore, the defendant having know ngly

wai ved representation of attorney, the Court
adj udi cates the defendant guilty of murder in
the first degree, and sayi ng nothing
sufficient, it is the sentence of the Court

t hat the defendant shall be put to death by
el ectrocution.

M. Mihammad, you are advised that you have a
right [under] Florida Statutes to have the
Suprene Court automatically review this
proceeding. If you wish to be represented by
counsel on appeal, the Court will appoint one
to represent you.

We need the defendant fingerprinted.

MR. HERBERT: May we approach the Bench, Your
Honor ?

THE COURT: Yes.

* * *
(side bar conference between court M. Herber
and M. Elwell w thout reporter)

THE COURT: For the record, the State Attorney’s
Office indicates that although there are no
statutory mtigating circunmstances, the court

al so can consi der other outside mtigating
circunstances. The Court finds no other
outside mtigating circunstances.

(R 1586-87)

In granting M. Mihanmad penalty phase relief after hearing the

evi dence presented at the evidentiary hearing Judge Chance rul ed:

The Court found that the State had proven
t hese three aggravators beyond a reasonabl e
doubt. Wthout the benefit of any argument on
mtigating factors, the Court was forced to
find that none existed in this case, ultimtely
pronounci ng a sentence of death upon Defendant.
Def endant now argues that had the Court known
of this information at the tinme of sentencing,
t he outcone would be different. The sentencing
court does have the reponsibility of conbing
the record in search of possible mtigators
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when a defendant chooses to present none on his
own behal f, and that evidence nust be

consi dered and wei ghed “to the extent it is

bel i evabl e and uncontroverted.” Farr v. State,
621 So. 2d 1368 (Fla. 1993)(citing Santos v.
State, 591 So. 2d 160 (Fla. 1991); Canpbell v.
State, 571 So.2d 415 (Fla. 1990); Rogers v.
State, 511 So. 2d 526 (Fla. 1987)).

Here, the information relied upon by
Def endant appears only in depositions, incident
reports, and interviews, which were not nmade
part of the official court record. Thus, the
sentenci ng court could not have known of its
exi stence unl ess brought to its attention by
either side. Such information is evidence of
the mtigating factors found in Florida
Statutes sections 921.141 (6)(b) and (6)(f);
whet her the defendant was under the influence
of extreme nental or enotional disturbance at
the time of the nmurder, and whether the
def endant’ s capacity to appreciate the
crimnality of his conduct or to conformthat
conduct to the requirements of | aw was
substantially inmpaired. Even if the |evel of
di sturbance did not rise to the |evel of
“extrenme”, it is certainly worth considering as
a non statutory mtigating factor pursuant to
section 921.141 (6)(h).

Defendant’s failure to present mtigators
on his own behalf inposes an even greater duty
upon the sentencing court to conb the record in
search of factors which m ght weigh in favor of
inmposing a life sentence. The absence of any
such information underm nes confidence in the
result of the proceedi ngs, as the sentencing
court was unable to make a fair and just
conpari son of the aggravators and mtigators
present in the case. It is well-settled that
because “death is different”, a greater degree
of scrutiny nust be given to capital cases.
California v. Rampbs, 463 U.S. 992, 998-99
(1983). Trial courts have “the undel egabl e

duty and solemm obligation to . . consider any
and all mtigating evidence.” Walker v. State,
707 So. 2d 300 (Fla. 1997). In this case, it

cannot be said with any certainty that the
new y-di scovered evi dence presented by

Def endant woul d not have resulted in a
different outcone, and this Court finds that
the interests of justice require that a new
sent enci ng hearing be held.
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(PCR V. 1 at 909-11) (enphasis added).

Judge Chance granted M. Mihammad a resentenci ng because
the evidence presented at trial was not available to himto consider
when rendering his sentencing decision and he could not say that the
wi t hhel d evi dence woul d not have nmade a difference (PCR V. 1 at 910-
11). As found by Judge Chance, this evidence included eyew tness
observations that M. Mihammad “appeared not to be in his right mnd
just before and after the nmurder” (PCR V. 1 at 906). (See Argunent
1) .
B. Sent enci ng determ nation

Because no evidence regarding nental health and insanity was
al l owed during the guilt phase, and because no evi dence was presented
in mtigation -- including the suppressed Brady evidence, Judge
Chance was unable to conduct a reliable and constitutionally adequate
sentencing determ nation. In fact, Judge Chance made this specific
finding (See PCR V. 1, 910-11).

It is now known that due to the Brady evidence, critical
evi dence existed that woul d have hel ped to explain the circunmstances
surroundi ng Officer Burke's death and M. Mihanmad's nental state as
it pertained thereto. This evidence is relevant to both the
guilt/innocence and penalty phases.

The evidence contained in the Brady material in and of itself
constituted mtigating evidence, both statutory and nonstatutory, as
Judge Chance found (PCR V. 1 at 910). At the evidentiary hearing,

M. Mihammad established through the unrefuted testinmony of Dr
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Fi sher that both statutory mtigating factors existed by virtue of

the information contained in the Brady material.

Dr. Fisher

testified that M. Mihammd was under the influence of an extrene

mental or enotional disturbance at the tine O fi

that M. Muhammad was under extrene duress, and

cer Burke was kill ed,

because of his nental

illness M. Muihammad coul d not appreciate the consequences of his

actions (PCR V. 6 at 100; 97).

The trial court found the aggravating factors of under sentence

of inmprisonment, previous conviction of capital
atrocious or cruel. As to heinous, atrocious or

st at ed:

fel ony and hei nous,

cruel the court

Fact: The victimwas in the process of
escorting the Defendant to the shower when the
of fense occurred. There is no evidence in the
record that the victim provoked the Defendant

in any way nor is there any indication

that the

victimwas aware that he was about to be

attacked.

The Def endant stabbed the victimmultiple
times with a sharpened kitchen spoon ignoring
the victinms plea for mercy. This offense
occurred in the full view of another officer,
who was prevented fromcomng to the victins
aid by the security systemat Florida State

Pri son.

CONCLUSI ON:  Applying the standards set
down previously by the Supreme Court of
Florida, the Court concludes that Richard James
Burke died as a result of planned, nmethodical,

cruel, wanton, malicious, atrocious,

consci encel ess, pitiless crinme unnecessarily
torturous to the victim Therefore this is an

aggravating factor.

(R 458-59). At the evidentiary hearing, however

, Dr. Fisher

testified that there was nothing to indicate that M. Mihammad
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possessed the necessary intent to torture required for the
aggravating factor of heinous, atrocious cruel (PCR V. 6 at 101).

Ri chardson v. State, 604 So.2d 1107 (Fla. 1992). Additionally, the

evidence refutes the trial court’s initial finding that the event was
“pl anned” thus further diluting the court’s support for the HAC
aggr avat or .

At trial, Judge Chance found:

There is no evidence that the nurder was
commtted while the Defendant was under the
i nfluence of extrene nental or enpotional

di sturbance. Quite to the contrary, the

Def endant carried on his activities normally
and indicated that the reason for the killin
was that he felt he was wongfully denied
visitation privil eges.

g

(R 460).

However, as found by Judge Chance, after the evidentiary
hearing the evidence supports a finding of this statutory mtigating
factor. This finding is supported by conpetent substantial evidence -
- the eyewitness accounts of M. Mihammad’ s behavior at the tine of
the offense refutes Judge Chance’s prior ruling at trial that M.
Muhammad carried on his activities normally. M. Mihammad presented
unrefuted testinony at the evidentiary hearing that established this
mtigating factor contrary to the trial court's finding.

At trial, the court further stated:

There is no evidence of duress in any degree
which would mtigate the crime the Defendant
stands convi ct ed.

(R 461).

Agai n, M. Mihanmad presented unrefuted trial testinmony to

57



establish this mtigating factor through the Brady evidence itself
and the evidence |l earned of as a result of it, such as other
eyewi t ness accounts and Dr. Fisher’s expert opinions.
At trial, Judge Chance rejected another weighty mtigating

circumnst ance:

The evidence affirmatively showed that the

Def endant had the capacity to appreciate the

crimnality of conduct. The evidence did not

show that his capacity to conformhis conduct
to the requirenents of the was substantially

i_npai r ed.
(R 455-463) (enphasis added). However, this mtigating factor was

proven at the evidentiary hearing also. The state failed to call any
experts to refute the evidence of these statutory mtigating factors.
Judge Chance found:
In this case, it cannot be said with any
certainty that the new y-di scovered evi dence
present ed by Defendant would not have resulted
in a different outcone, and this Court finds
that the interests of just require that a new
sent enci ng hearing be hel d.
(PCR V. 1 at 911).
It cannot be stressed enough that the judge who nmade this
determ nation, the Honorable Chester B. Chance, is the sane judge who
presi ded over M. Muhammad’s trial and gave the original death
sentence without a jury recommendation. Thus, his finding that the
evi dence that was presented by M. Mihammmad at the evidentiary
hearing was material is even nore conpelling and should be treated as

findings of fact — fully supported by un-rebutted evidence and are

subject to deference by this Court. Stephens v. State, 748 So. 2d

1028, 1033 (Fla. 1999).
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During the evidentiary hearing, M. Mihammad presented a wealth
of un-refuted mtigation, both statutory and non-statutory.

As Judge Chance found, the sentencer in this case was left with
virtually nothing to wei gh against the aggravation (See PCR V. 1 at
909) even though it existed.

As the United States Suprene Court has recently observed,
"[mitigating evidence ... may alter the jury's selection of penalty,
even if it does not underm ne or rebut the prosecution's death
eligibility case.™ Wlliams, 120 S.Ct. 1495, 1516. That there were
aggravating circunstances presented by the State in no way
concl usively establishes a |lack of prejudice in |light of the
ci rcunstances of M. Mihammad's case.

Here, three aggravators were found: 1) Defendant was under
sentence for a capital felony at the time of the nurder; 2) Defendant
had previously been convicted of a capital felony; and 3) the nurder
was especially heinous, atrocious, or cruel.

The trial court found no mtigation and therefore "the Court was
forced to find that none existed” (PCR V. 1 at 909). Under these

circunmstances, M. Mihammad has established prejudice. See Rose v.

State, 675 So. 2d 567, 572 (Fla. 1996); Hildwin v. Dagger, 654 So. 2d

107 (Fla. 1995); Phillips v. State, 608 So. 2d 778, 783 (Fla. 1992);

Mtchell v. State, 595 So. 2d 938, 942 (Fla. 1992); State v. Lara,

581 So. 2d 1288, 1289 (Fla. 1991). Furthernore, as Judge Chance
found, if the evidence does not rise to the |level of statutory
mtigation, it certainly qualifies as nonstatutory mtigation that

was never consi dered.
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Prejudice is further established in this case in |ight of other
matters not explicitly discussed by the | ower court. For exanple,
evi dence was presented at the evidentiary hearing that establish
numer ous ot her non-statutory mtigating factors and rebutted the
State's reliance upon aggravating factors. Consequently, M.
Muhammad' s death sentence is constitutionally infirm

Since the Brady evidence nust not be viewed in isolation, this
| omwer court should have al so considered the enornmous anount of other
mtigation evidence in conjunction with the mtigation evidence
contained in the Brady material that was never heard or considered by
the trial court in making its sentencing determ nation. An overview
of this evidence reveals that M. Mihammad had a | ong history of
mental illness and numerous doctors recognized this fact. Mental
illness also runs in M. Mihanmad's famly (See Appendices to Rule
3.850). One exanple of the many reports recogni zing M. Mihammd' s
illness:

The question remains of course, as to why the
one nmental health professional who saw [ M.
Muhammad] prior to trial failed to recognize
any of the problens that were so blatant. Dr.
Am n's deposition provides some answers. He
initially evaluated M. Muhanmmad in 1979 and
saw him several tines. Dr. Amn stated that

M. Mihammad had del usi ons, was grandi ose and
very concerned about inpressing the exam ner
with his intelligence. He states that M.
Muhammad was suffering froma "schi zophrenic-
like illness". He noted that M. Mihammad was
concrete and could explain proverbs to him In
fact, his 1979 report indicates that M.
Muhammad tal ks to hinmself, has a famly history
positive for nental illness, grew up in a
poverty ridden environnent and used drugs from
an early age. He described M. Mihammad as
fol |l ows:
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"Dull facial expression. Poor eye contact with
his gaze constantly shifting around the
interview roomin a suspicious manner. His
speech was productive, but his associations
were intermttently | oose and he would stop for
a few seconds only to begin again with an
apparently different subject. Also the
connecti ons between his thoughts were difficult
if not inmpossible to follow."

He noted that M. Mihammd was suffering from a
schi zophreniformillness and had an underlying
paranoi d personality pattern. Yet, when he
returned to see M. Muhammad in 1980, he states
a number of contradictory things. He notes
that he believes M. Mihanmmad had a conpl ete
psychotic break, "a conplete break with
reality” as a result of being refused a visit
with his nother. He also notes that he does
not think that M. Mihanmad was | egally insane
because M. Mihammad told himthat he was not

i nsane, and that he had to rely on this opinion
because his own eval uation was inconplete. In
fact, Dr. Amn notes that he went to see M.
Muhammad "like a friend" who was trying to find
out what happened wi thout specifically trying
to tease out any nental illness". Dr. Amn

al so states:

"So that first visit, primarily, | went to see
what was the story. Wy had he allegedly
killed this guard? You know, what was goi ng
on? Here we are out here trying to save his
life fromthe first tinme, and he does sonething
like this. So | primarily wanted to know for
my own satisfaction what was going on"

So, in spite of the fact that Dr. Am n had
known M. Muhammad to suffer from a

schi zophrenic like illness, in spite of the
fact that he believed that M. Mihammd' s
paranoi a had intensified and that M. Mihammad
had a conmpl ete psychotic break, he gave an

opi nion, based only on a visit as a "friend"
that M. Muhammad was not insane. He not only
was unprofessional, but unethical. He had
previ ously worked as part of M. Mihammd' s

def ense. M. Mihammad woul d have had no way of
knowi ng that this was no |onger the case. M.
Muhammad shoul d have been told. [In addition,
to visit as a "friend", to do no testing and to
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state that your evaluation is inconplete, and
then to offer an opinion as to sanity, is

i nconprehensible. In fact, Dr. Amin took no
notes during his 1980 visit, perhaps another

i ndi cati on of the nonprofessional nature of his
visit.

Those who had cl ose contact with M. Mihammad
at the tinme of his trial, for exanple his
attorney, clearly felt differently. Dr. Amn,
however, apparently conducted no inquiry into
the criteria for evaluation of conpetency to
stand trial. He noted clearly the synptons of
i ncreased paranoi a and suggested a "conpl ete
break with reality” and yet for inexplicable
reasons took the word of a man with such
synptons to nmake his finding of sanity.

(Defense exhibit 4; see Appendix 31 to rule 3.850 notion). M.
Muhammad' s records al so indicate a head injury, psychosis, previously
on anti psychotic medi cation, hallucinations, suicidal ideations,
possibility of "tenporal |obe type epilepsy”, black outs, paranoia,
schi zophreni a, drug poi soning, organic brain damage, and unresol ved
oedi pal sexual conflicts.
Dr. Fisher also testified at the evidentiary hearing that he

reviewed materials that contained a high volune of doctor's
eval uati ons:

He's been institutionalized on many occasi ons

fromthe early ages, as early as age nine,

agai n, being an adult prisoner at age fifteen.

And the stays have not only been in prison but

in places like Florida State Hospital.

These, and for whatever reasons, there are

a bunch, | would say as nmany as fifteen to

twenty doctors' evaluations relating to

conpetency, relating to a particular court

case, relating to different things dating back

to 19-- well, | don't know if he had any in the

record in '66, but they are definitely there
dating back to ' 70.
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(PCR V.6 at 70).

Addi tionally, the sentencing court never knew and never
consi dered M. Mihammad's social history establishing nore
mtigation. A sunmary of the evidence contained in the Appendix to
the rule 3.850 notion (never considered by the trial court) reveals
M. Mihammad’ s |ife proved to be anything but normal and was
bel eaguered by emptionally charged events well docunmented in numerous
soci al service and court records. He grew up in a terribly poor
fam |y that struggl ed unsuccessfully against trenendous odds. His
father was al coholic and his nother worked in the fields whenever she
was abl e and had fifteen pregnancies, suffered illnesses associ ated
with childbirth, diabetes and heart trouble. Based on the accounts
of M. Mihammad's sisters, their father beat himoften and with
ferocity, leaving his body bruised and welted. When M. Mihammad was
approxi mately nine years old, he witnesses his father undressed and
sexual ly assaulting his sister, Mary Ann. M. Knight beat M.
Muhammad and told himto go back outside and play.

Utimately, the father was arrested and charged with attenpted
incest. M. Mihanmad was called as witnesses and testified against
his father. The sanme nonth the father was taken to prison, M.
Muhammad was committed to the Florida School for Boys in Okeechobee
for 10 months. He was nine years old, the youngest child ever placed
there. M. Mihammad’'s entire life is replete with tragedy and abuse.
None of this evidence was considered. The events surrounding Oficer
Burke's death cannot be considered in isolation and M. Mihammd' s

tragic life story is significant in a proper sentencing
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det erm nati on.

The aforenentioned significant and conpelling evidence that has
never been considered along with the Brady evidence, further
denonstrates and supports Judge Chance’s finding that confidence in

the sentence is underm ned. Young v. State, 739 So. 2d 553 (Fla.

1999); Garcia v. State, 622 So. 2d 1325 (Fla. 1993).

C. I nval id Waiver of Mtigating Evidence and Penalty Phase Jury

Li kewi se, the |ower court did not address the failure of the
State to disclose the Brady material upon M. Mihammad's decision to
wai ve presentation of mtigating evidence and decision to waive jury
sentenci ng recomendati on. This waiver was not valid for two
significant reasons: 1) his nmental illness -- delusions which were
exacerbated by actions of the State, and 2) the State’'s failure to
di scl ose the Brady material, depriving M. Mihammd of information
fromwhich to nake a fully informed and knowi ng wai ver.

Dr. Fisher testified regarding M. Mihammd's paranoia and the
effect it had upon any decision he nade regardi ng his case including
his decision to waive the presentation of mtigating evidence and his
penalty phase jury (PCRV. 6 at 99). Not only did M. Mihammad
believe (and correctly so) that the State was w thhol ding information
fromhim and knew that the State had a hand in getting the only
| awyer he trusted off of his case through fal se accusations (see
Argunent 1), he felt he was wwongly denied his visit with his nother
(on top of his preexisting nmental illness). Also, M. Mihammad had
received a disciplinary report, was sent to Q Wng where he was

deni ed access to the law library and at one tine his former attorneys
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-- all in conjunction with his nental illness -- then as if this
wasn't enough -- his courtroom was packed full of uniformed DOC
guards during sentencing and trial. (PCR V. 6 at 159-162) ("I believe
in fact that there were quite a few correctional staff, again, really
only known to ne as correction staff because of their wearing
uni forns, in attendance during the course of the trial”); (See also
Def ense Exhibit 5 (video tape of courtroom; PCR V. 6 at 40-41
(testinony of Darrell Brewer)).
Dr. Fisher testified as to the significance of the unifornmed

presence as it related to M. Mihanmad:

In my opinion, it exacerbated his condition
(PCR V. 6 at 95).

Regar di ng t he enornmous presence of uniformed guards in the

courtroom M. Miuhammad told the trial court:

[ BY MR. MUHAMMAD]: Again, | have thought about

this position. It is based, in part, with the

jury being absent fromthese proceedi ngs the

several days that we have been away, in

conjunction with the representation of the

Departnment of Corrections in this courtroom |

feel that for this jury to be influenced as |

am i nfluenced by this overwhel m ng presence of

t he Departnent of Corrections, | feel that it

is to ny best interest to exercise this right,

Your Honor.
(R 1522) (enphasis added). Accordingly, it was precisely because
of the overwhel m ng presence of unifornmed guards during M.
Muhammad' s trial and in conjunction with his paranoia and state
conduct including the Brady violation that affected M. Mihanmd’ s

decision to forgo a penalty phase jury. Moreover, standing alone, the
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nunmber of uniformed guards present at M. Mihammad’'s trial facts

warrant relief under Wods v. Dugger, 923 F.2d 1454 (11th Cir. 1991).
The | ower court erred in refusing to consider all the circunstances
of the case in analyzing M. Mihammad’'s Brady clains. The existence
of this additional evidence further supports Judge Chance’'s finding
of prejudice.

I n conjunction with the suppression of evidence by the state
and the entire circunmstances of the capital proceedings relief is
mandated. Dr. Fisher testified that M. Mihammad woul d not have had
the ability to validly waive his penalty phase jury and right to
present mtigating evidence (PCR V. 6 at 99).

Dr Fisher also testified regarding the significance of going to
Q W ng:

The issues involved, in my opinion, on Cctober
12th he had a visit set up with his nother, who
cane from M anm , soneone of critical inportance
in his life.

He -- there is an order that you have to
shave. He has a nedical permt that says he
gets to use clippers because of a skin
condition. That had expired. So they said to
him essentially, your noms here, you have to
shave. He said, well, I'lIl use ny clippers.

They said your nedical thing for that has
expi red, shave. he says no. Then they say,

well, we'll wite you up, which I think their
procedure would call for that, and his response
to that, well it's been alluded to by the

i nmates here earlier today.

But what you had was a situation that
started-- in ny field the jargon is
precipitating stresses. And so you had visit
to nother, sonmeone very inportant com ng to see
him that is canceled. |In addition, he gets a
di sciplinary. Because of the disciplinary, he
knows because he's been there before and he
knows what happens when you get disciplinaries,
he's going to go to Q w ng.
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So you have don't see nother, you don't

shave, or have to shave using a bl ade, you're

going to Qwing and you're getting a

di sciplinary, and so all of this is happening

on the early part of October 12th, 1980.
(PCR V. 6 at 74-75). This evidence nust be considered as well, as it
is pertinent to a conplete and accurate understandi ng of the
circunstances facing M. Mihanmad at the tinme of the offense.
Further, in light of M. Mihammad’ s nental illness, these
circunstances affected his decision making throughout the case.

Assunm ng, arguendo, that M. Mihanmad did have the requisite
nmental state to validly waive the jury recommendati on and
presentation of mitigation, the State’s failure to disclose the Brady
material, relevant to the penalty phase, renders the waiver invalid.
As with any waiver of a constitutional right, M. Mihanmd's wai ver

must be knowi ng, voluntary, and intelligent in order to be valid.

Faretta v. California, 422 U S. 806 (1975); Deacon v. Dagger, 635 So.

2d 4 (Fla. 1994). Furthernore, if a defendant "waives"” mtigation,
yet counsel has failed to investigate and thus the client is in the

dark about what it is he is "waiving," the Sixth Amendnent is

vi ol ated. Deacon; Blanco v. Singletary, 943 F.2d 1477 (11th Cir.
1991); Enerson v. Gramley, 91 F.3d 898 (7th Cir. 1996); denn v.

Tate, 71 F.3d 1204 (6th Cir. 1995). Here, M. Mihammad who
represented hinmself, was “in the dark” as to what he was wai vi ng by
the state’'s failure to disclose the evidence. Accordingly, any
purported waiver is invalid as it was uni nformed and unknow ng.
Because M. Muhanmmad did not have this inmportant information he was

deprived of making a know ng, intelligent, and voluntary waiver of
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his penalty phase jury, nor did he have the information necessary in
order to make a knowi ng, intelligent, and voluntary waiver of his
right to present mtigating evidence. M. Mihammd did not know the
Brady evidence existed so he could not nmake an infornmed decision not
to present it to a jury or the judge. Consequently, the penalty
phase jury waiver was unconstitutional as was his decision to waive
presentation of mtigating evidence.

Additionally, in situations where attorneys are faced with a
client that insists upon waiving the presentation of mtigating
evi dence, the attorneys are required to present to the court the
evidence in mtigation they would have presented but for their

client's waiver. See Deacon v. State, 635 So. 2d 4 (Fla. 1993);

Blanco v. Singletary, 943 F.2d 1477 (11th Cir. 1991); and Soon V.

State, 619 So.2d 246 Fla. 1993). Accordingly, the trial court mnust
consi der what mtigation evidence existed prior to sentencing even
when a defendant waives the presentation. Here the trial court did
not do that. However, due to the |ower court allowing M. Mihammd to
wai ve his trial counsel, and the fact that trial counsel was deprived
of the Brady evidence, and the instructions to standby counsel M.
Repl ogl e the court was never apprised of material excul patory
evi dence relevant to the penalty phase. This was error and M.
Muhammad is entitled to relief.
D. Suppr essi on

The statenments of individuals who recounted M. Mihammad's
deneanor were suppressed. Brady requires the State to discl ose

statements whether or not a specific request was made. Strickler v.
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Greene, 527 U. S. 263, 278 (1999)("We have since held that the duty to
di scl ose [Brady] evidence is applicable even though there has been no
request by the accused, [] and that the duty enconpasses i npeachnent
evi dence as well as excul patory evidence.")(internal citations
omtted). Here however, requests were nmade making the State's conduct
even nore egregi ous considering the fact that M. Mihanmad was a
brain damaged pro se defendant with severe nmental illness including
numer ous di agnoses of schi zophreni a.

Prior to trial M. Mihammad (as well as his previous attorney),
made several requests for discovery pursuant to Fla.R CrimP. 3.220
(See R. 61; R 49-51; R 418-19; also entered into evidence at the
evidentiary hearing as Defense Exhibit 10-12).

M. Mihammad conpl ai ned on the record regarding the |ack of
di scovery concerning a list of witnesses the State intended to cal
at trial. He was infornmed that the State was not required to i nform
the defense as to which witnesses they would call (R 1273-1275).18

At trial, M. Mihammad called Leonard Ball, the prison
investigator. Ball testified that taped and witten statenents were
obtained from prison enployees (R 1393). M. Mihammd inforned the

court that he had filed a witten demand for discovery on Septenber

18 M. Mihammad al so obj ected that the photographs
taken of the victim (and of the scene) were not provided in
di scovery (R 1360, 1395). The court's response was that M.
Muhammad shoul d have deposed the nedi cal exam ner and denied
M. Mihammad access to the photographs (R 1361, 1401). No
Ri chardson hearing was held. It should also be noted that
postconviction counsel has requested the entire investigative
file, however no original photographs and no audi o tapes have
ever been produced.
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2, 1982 but the State did not respond (R 1398), stating that
di scovery was provided to M. Bernstein (R 1400) and the court
denied M. Mihammad's request (R 1401).
At trial, M. Mihammad al so called Kenneth Crawford (prison
i nvestigator). M. Mihammad asked whether inmates were intervi ewed
and the court refused to permt the question:
Q \Vhere was it?

A. The interviews took place in the colonel's
are in the Florida State Prison

Q Were officers being interviewed?
A. | believe so, yes.
Q Do you know their nanmes, M. Crawford?

MR. ELWELL: Obj ection irrel evant and
i mmaterial .

MR. MUHAMVAD: Again, Your Honor as | stated
earlier, if these officers have anything to aid
in this cause, then | want to talk with these
of ficers.

THE COURT: Sust ai ned.

MR. ELWELL: Thank you, Your Honor.

THE COURT: The purpose of this trial is not
pretrial discovery.

VMR. MJHAMMAD. | am aware of that, Your Honor.
THE COURT: All right.
BY MR. MJHAMMAD:

Q \Were any inmates interviewed , M.
Crawf ord?

MR. ELMELL: State objects, irrelevant and
i mmaterial .

THE COURT: Sust ai ned.
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(R 1410-11).
M. Mihammad made it clear to the court that he had in fact
requested copies of statenments of his demand for discovery:

THE COURT: Do you have any other notions or
other matters at this tinme?

MR. MUHAMMAD:  Just one.
THE COURT: All right.

MR. MUHAMMAD: | was unable to find nmy demand
for discovery that | had filed in this case on
Sept enber 2nd, 1982, and you had asked whet her
| had requested -- or rather, | believe your
word was, did | demand the statenments. In

par agraph two, yes, Your Honor, | did nmake that
demand.

THE COURT: That's part of the demand for

di scovery--you did no nore than was contai ned
in the demand for discovery filed in this
matter; is that correct?

MR. MUHAMMAD: Repeat that, please, Your Honor.
THE COURT: Your actions regarding those
matters are solely contained with the denmand
for discovery that you filed in this case; is
that right?

MR. MUHAMMAD: My actions?

THE COURT: Yes.

MR. MUHAMVAD: Whi ch actions, Your Honor?
THE COURT: You made no nmotion for inspection
or copying of certain docunments you nade no
effort to take any depositions is that
correct ?%°

MR. MUHAMMAD: What | am sayi ng, Your Honor, is

19 This Court nust al so consider the fact that M.
Muhammad filed a witten notion requesting an investigator (R
396-7) which was denied (R 404-5). The court also denied
enf orcenent of subpoenas filed by M. Mihammad.
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when | had submtted this demand, we were at

t hat hearing on Cctober 11lth. The State
represented to you, Your Honor, that there were
no statements, and | stated to you, Your Honor,
that there were statements. VWWen M. El wel
stated to you that there were not any, you

cl osed the matter.

MR. ELWELL: Your Honor, if | could set the
State's side of the record clear. The issue

t hat arose that the defendant is now

m sunder st andi ng. You asked the Court because
he raised the question if there were any raci al
statements that | intended to use in this case.
| indicated and the record will reflect it,
there were no racial statenents, and | did not
intend to offer any racial statenments made by

t he def endant.

MR. MUHAMMAD: That's not what | was saying,
Your Honor. When | asked for statements, | was
asking for statements of officers.

MR. ELWELL: The record will support ny

position. | think the defendant is totally in
error.
THE COURT: All right. We will let the record
reflect whatever it did reflect on that day.
(R 1428-30).
M . Mihammad was correct. Prior to the trial, M. Mihamad had

conpl ai ned about not receiving discovery, in particular statenents
made by enpl oyees-- statenents made in addition to and |ater than the
"official incident reports” and in addition to the taped statenents
referred to by the State. M. Mihammad told the Court that he

beli eved he did not have certain materials that the State was in
possessi on of:

MR. MUHAMVAD: W th the material that the State
furnished to M. Bernstein, it is responsive to

M. Bernstein. However, | submt to this Court
M. Bernstein is no | onger defense counsel in
this case, and that if | submt a request for
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certain discoverable materials | believe the
rules require the State to honor the request
that the Defendant submts.

In a deposition by a person naned M. Leonard

Ball, M. Bernstein questioned M. Ball during
a deposition hearing and if I'mnot m staken a
M. Enwall, an Assistant State Attorney was

present at that deposition hearing.

M. Bernstein | earned at that deposition
hearing that there had been certain statenents
made by enpl oyees down at the prison. M.
Bernstein | earned that he had not been supplied
with those statenents. He requested of M.
Enwel | [sic] to be provided with those
statenents.

The record that | was provided with by the
clerk did not contain those statenents.

In my demand for discovery it was my hope that
the State would come forward with this

i nformati on. Because | believe this
information is discoverable information
pursuant to Rule 3.220 of the Florida Rul es of
Crim nal Procedure.

Your Honor,, | do not know what the State
intends to present in this cause. However
pursuant to the rules | believe | amentitled
to discover certain Materials.

Your Honor, the State has not responded to any
requests | have nmade regardi ng di scovery.

THE COURT: M. Elwell.

MR. ELWELL: Your Honor, the entire packed--
First of all, the State conplied with a

di scovery response when he was represented by
counsel .

All the matters that were then current and
german [sic] and rel evant under the rule of
procedure , as well as those matters that fall
within the purview of the Brady decision were
provi ded.

VWhen the pack was transmitted by the Clerk
it contained all those matters that were not
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then earlier obtained.

The State has conplied conpletely with its
di scovery responsibility as well as with any
responsibility it has on any evidence which may
tend to be excul patory towards this defendant.

THE COURT: The Defendant indicates there are a
couple of matters of a statenent.

MR. ELWELL: Yes, sir. To address that
particularly in that deposition taken on Dr.
Jamal Amin in Tallahassee, Florida, | asked him
a question regarding any comrents that were
made and any racismthat occurred. That was at
that time perhaps a question that was directed
because M. Bernstein intended to proceed with
the defense of insanity.

It was a question that was asked
predi cated on the know edge that | had from
readi ng reports of psychiatrists sone eight or
nine years old to this day regarding the
previ ous offense that this Defendant was
convi cted on.

They would, in ny opinion, offer no
rel evancy even if an insanity defense was
predi cat ed because they were hearsay reports of
psychiatrists, which are not adm ssible in a
court of law. Therefore, that question was
predi cat ed upon things that are not
di scover abl e.

THE COURT: (to State attorney Elwell): What
about statenments made by enpl oyees?

MR. ELWELL: There are none, Your Honor. There
are no statenents relative to the Defendant
made by enpl oyees.
THE COURT: Motion for continuance based on the
failure of the State to make di scovery is
deni ed.
(R 25-27; COctober 11, 1982, 1:30 p.m session)(enphasis added).
Def endant's evidentiary hearing exhibit 1, statements of

enpl oyees relative to the defendant, proves that M. Elwell’s
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statenment was not true when he stated "[t]here are no statenents
relative to the Defendant made by enployees.” M. Elwell made that
representation to the the trial court on October 11, 1982. The
statenents included in the Brady material were attached to a letter
dated June 2, 1981 authored by Investigator Turner to State Attorney
Elwell. Therefore, those statenents were in existence as of June 2,
1981. Thus, M. Elwell was either m staken or not being truthful on
Cct ober 11, 1982 regarding the existence vel non of the statenents
attached to the June 2, 1981 letter. Evidence of M. Elwell’s
reputation for lack of truthful ness was al so presented at the
evidentiary hearing (PCR V. 6 at 180; see also Defense Exhibit 6)
but was not considered by the court (PCR V. 1 at 905).

Additionally, the Brady material was never provided to M.
Muhammad' s prior counsel. M. Bernstein's requests were nade January
8, 1981 and January 14, 1981. The State's discovery answers were mde
on January 22, 1981, March 15, 1982 and directed to M. Bernstein (R
165- 169; 295). The statenents at issue were not included in the
di scovery provided to M. Bernstein; M. Bernstein testified that he
was certain he had not been provided the instant discovery based on
his review of his case files and the absence on such information, the
fact that he did not provide such information to his experts nor
mention it in correspondence with the experts, and the fact that he
did not recall the information (PCR V. 6 at 172-73).

M. Mihammad made his witten discovery requests on Septenber
3, 1982 and informed the court of the discovery problens pretrial and

during trial. The State never responded to M. Mihanmmad’ s request.

75



The State argues that the State's Answer to Demand for
Di scovery, prior to trial, satisfied disclosure of the Brady materi al
wherein it states that "all of the above nanmed w tnesses had made
oral or witten statenents which were made available to the defense”
(State relying upon R 166-69 and PCR V. 6 at 249-50; see also
State's Menorandum Regardi ng Post-Conviction Relief at p. 9). This
argument fails for several reasons: First, the State does not satisfy
its obligation under discovery or Brady by nmerely listing a witness
name and checking a box that the person nade a statenment. See e.g.

Kyles; Strickler; Second, the State's discovery responses were dated

January 22, 1981 and March 15, 1982. Significantly, it is only the
first Response (dated January 22, 1981) that indicates that the

wi tnesses nade witten statements. The Brady material in question
did not even exist at that tine (see investigator Turner |etter dated
June 2, 1981 referring to attached statenments). The second response,
dated March 15, 1982, nerely |listed names and stated that the

i ndi vidual s may have information relevant to the offense. Absolutely
no di scl osure was nade that the witten statenents (nmade after the
first discovery response) existed. M. Mihammad noved at the
evidentiary hearing that the state did not disclose the subsequent
statenments made by enpl oyees regardi ng M. Mihammad's deneanor
Accordingly, the State's assertion that the statenents were "made
avai l abl e to defense" is msleading and factually incorrect vis a vis
t he subsequent statenents. The State clearly violated its continuing
duty to disclose excul patory and i npeachnment nmaterial.

Accordingly, both Fla. Rules of Crim P. (discovery) and Brady
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were violated. Judge Chance’s finding is supported by conpetent
substantial evidence. 20

The evidence clearly existed, the State had a duty to discl ose
it. Evidence is suppressed within the neaning of Brady regardl ess of
the good or bad faith of the prosecutor. Kyles.

M . Mihammad proved that the State withheld these materials and
the state has offered no credible evidence to rebut that fact.

The State however, again asks this Court to speculate (contrary
to the evidence presented at the evidentiary hearing) that M.
Bernstein may have had these materials, and gave themto M.
Muhamad, yet offered no proof. No proof exists because this
suggestion is flatly wong and contrary to M. Elwell's own statenment
on the record at the time M. Mihanmad asked for the docunents.
Elwell stated there were no docunents, however we now know t hat
El well was not true when he made that representation because the very

sane docunents that M. Mihanmmd asked for and that Elwell|l said did

20 I nstead, the state now asks this Court to determ ne what
M. Elwell "really neant" when he stated, "there are no statenents
relative to the Defendant made by enpl oyees” asking this Court to
attach a neaning to M. Elwell's plain and clear words that sinply is
not present and constitutes nere guess work. Additionally, evidence
was presented at the evidentiary hearing that M. Elwell had a
reputation in the conmmunity for not being truthful (Testinony of
St ephen Bernstein, PCR V. 6 at 179-80; See also Defendant's Exhibit
16 (Elwell bar materials).

Addi tionally, Defendant's exhibit, appellate proceedi ngs
in Agan v. Singletary, 12 F.3d 1012 (11th Cir. 1994),
denonstrates that simlar w thholding of evidence occurred in
the Agan case in which, just as in M. Mihammad's case, M.
Elwel | and prison investigator Turner were involved. See Agan
v. Singletary, 12 F.3d at 1015 ("Prison investigator L.E
Turner prepared a report and conpiled a file during his
i nvestigation of the DeWtt nurder. However, the file was not
di scovered until sone eight (8) years later".).
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not exist -- have turned up. Likew se, the State's suggestion
ignores M. Bernstein's testinony that he was not provided these
docunments and knew this because they were not reflected in his notes
for his opening argunment or in the materials provided to his expert
and that these were the type of materials he would have used in his
openi ng and given to an expert. (PCR V. 6 at 172-73).

The State asserts that “the State did not possess sone of the
evidence” (State’s Initial Brief at 31), but fails to point any
evi dence or record citation to support this conclusion. (See State’'s
Initial Brief at 31, 32.) |In fact, the record clearly shows that the
State was in possession of the statenments introduced as Brady
mat eri al at the evidentiary hearing.

At the evidentiary hearing, M. Mihamad called Louis E.
Turner, Sr., who testified that he was a prison inspector in 1980
with the Departnent of Corrections including Florida State prison
t hrough March of 1987, and that he was involved in the investigation
of OfFficer Burke's death (PCRV. 6 at 7-8). M. Turner was shown
Defense Exhibit 1 and identified the itenms contained therein as
mat eri al generated as a result of his investigation of Oficer
Burke’s death, including identifying seven typed statenents, hand
witten statenments, a letter witten by himto the state attorney
regarding interviews, and handwitten notes of interviews of inmates
(Defense exhibit 1).
Directly contrary to the State’s assertion that it was not in
possessi on of the material, M. Mihammad clearly proved that indeed

the State was. The law is clear that “the individual prosecutor has
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a duty to learn of any favorable evidence known to others acting on
the governnent’s behalf in the case, including the police.” Kyles,
514 U.S. at 437. Moreover the States’s assertion that it was not in
t he possession of the evidence is inconsistent with its suggestion

that the State provided that material (material it did not have) to
M . Mihammad.

The State further argues that the “lower court inproperly
consi dered the inpact of evidence that was disclosed in determ ning
that the allegedly withheld evidence was naterial. (See State’'s
Initial Brief at 30). This argunent is wi thout nerit because a Brady
anal ysis requires consideration of the withheld evidence in
conjunction with the entire case, not in isolation. Kyles.

The state al so argues that the evidence was cunul ati ve and not
material (State’'s Initial Brief at 30). Sinply because a party
di sagrees with a court’s ruling does not establish that the ruling
was incorrect. Moreover, Judge Chance’s findings of fact “w |l not
be di sturbed on appeal” unless the record fails to contain
substanti al conpetent evidence to support them Stephens. The record
supports Judge Chance’s fi ndings.

The State’s assertion that the evidence is cunmulative (State’s
Initial Brief at 36-37) fails for additional reasons as well. At the
evidentiary hearing, and in its closing argunent, the State
attempted, but failed, to show that the information contained in the
materials that were withheld was available to M. Mihammad t hrough
anot her source, i.e., depositions. Specifically, the State relies

upon depositions taken March 4, 1981. First, the Brady material cane
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into exi stence after the March 4, 1981, because they were gathered in
response to M. Elwell’s June, 1981 request to Investigator Turner,
directing himto obtain additional statements. Second, the
depositions are not an accurate or adequate substitute for the Brady
material. M. Mihammad proved this at the evidentiary hearing and
conpetent substantial evidence supports the Judge Chance’s findings
consistent with the evidence presented. The State relies upon the
March 4,1981 deposition of Harry Owens, page 9, line 6 wherein M.
Onens stated: "Well, to ne he sounded a little scared. He m ght have
because -- | don't know if he was scared of sone retaliatory action
or what. The main thing | was interested in at the tinme was O ficer
Burke.” The State maintains that this statenent is equivalent to the
withheld material. It clearly is not. In this deposition Oamens
nmerely states that M. Muhammmad sounded a little scared and says so
equi vocal ly. However as |egal expert Bill Salnon testified, the
statenent in this deposition is not nearly as powerful as the
information contained in the materials that were wi thheld, and the
deposition was not an adequate substitute for the information found
in the Brady material. (PCR V. 6 at 227).

The State also attenpts to use the deposition of T.A. Henderson
taken on March 4, 1981 line 6, page 20 for the sanme purpose wherein
M . Henderson was asked: “Can you tell nme how he appeared to you when
you saw hin? What |I'mlooking for is if you can characterize whet her
he was angry, belligerent, whether he was scared, what?”, and
answered: | don't think he had any attitude about him Question:

Bl ank?, Answer: Just blank. | nmean, there was nothing that you
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could, you know, see on his face that would show fear or anger." As
| egal expert Bill Sal mon pointed out however, the information in the
Brady material specifically revealed that during the event "I nmate
Kni ght then canme down and was | ooking down at Officer Burke with a

bl ank expression on his face.”" There is a critical and qualitative
di fference between the description of M. Mihanmad nerely having a

bl ank attitude wherein the time, place and circunmstances are not
identified conpared to the Brady material wherein the tinme and the
circunstances are revealed — that M. Mihammad had a bl ank expression
whil e | ooki ng down at Officer Burke. This information was inportant
to Dr. Fisher, and M. Bernstein pointed out that there is a
significant difference between "attitude" described in the deposition
conpared to the actual expression on M. Mihammad's face at the tine
of Officer Burke's death (PCR V. 6 at 197). There was no nention in
t he deposition about M. Mihammd's deneanor or expression at the
time he was | ooking down at O ficer Burke.

The State also attenpts to rely on the deposition of K O
Crawford taken April 6, 1982 wherein M. Crawford (not a trained
psychol ogi st or medical doctor) was asked whet her he thought M.
Muhammad was i nsane or sane during a particular 30 mnute period with
a M. Clark (State’s exhibit 5(Crawford deposition p.39, line 19))
wherein Crawford states that M. Mihammad was calm However again,
the timng of the events described in the deposition is critical --
in the deposition, Crawford is referring to the interview of M.
Muhammad that occurred in the colonel's office one to two and hal f

hours after O ficer Burkes' death. Additionally, conpare the Brady
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mat eri al wherein M. Mihammad is being escorted after O ficer Burke's
death wherein it was reveal ed about M. Mihammd: | al so observed
his facial expression and it appeared to say |'ve done sonething
terrible, his eyes appeared to be stretched at an unusual size
(enmphasi s added) .

The State's reliance upon the March 4, 1981 deposition of Dana
Padgett also fails wherein Padgett stated that M. Mihanmad was qui et
nost of the time and that M. Mihanmad seenmed upset while in his
cell. Again however, as M. Salnon testified, the information
contained in the Padgett deposition does not address M. Mihamad's
deneanor and nental state during O ficer Burke's death. Additionally,
the Brady material is qualitatively different wherein it reveal s that
M. Muihammad was "very disturbed (upset)". The deposition is in no
way an equivalent to the information contained in the Brady materi al
or information discovered as a result of investigation pronpted by
the Brady material, e.g., inmte observations. M. Mihamad was
deni ed both the actual Brady material and the opportunity to conduct
an investigation as a result.

In this regard both M. Bernstein and Dr. Fisher also testified
that the timng of the observations was an inportant factor in
assessing the data contained therein (PCRV. 6 at 136). Dr. Fisher
also testified that the testinony of the inmates (information |earned
as a result of the Brady material) he listened to was inportant
information to consider in rendering his opinions (PCR V. 6 at 136).
Havi ng heard all of the evidence —- evidence characterized by Judge

Chance as evi dence showi ng M. Mihammad was not in his right mnd --
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Judge Chance found that he did not have the Brady evidence to
consider at trial. This is a finding of fact supported by conpetent
substantial evidence in the record.

Contrary to the State’s argunent that Judge Chance abdi cated
his role in failing to find that the Brady material was not disclosed
(State’s Initial Brief at 30), Judge Chance specifically found the
evidence was not in the record and he did not have it to consider.
Judge Chance’s finding is fully supported by the evidence and the
| aw. The historical findings of fact “will not be disturbed” if
supported by conpetent and substantial evi dence.

Mor eover, Judge Chance’s finding that “[he could not say] with
any certainty that the new y-di scovered evi dence presented by
Def endant woul d not have resulted in a different outcone” should also
be considered a finding of fact given the fact that Judge Chance was
t he person who i nposed the original death sentence. Hi s finding
regardi ng the inpact of the evidence is extrenely conmpelling --
rat her than being a nmere hypothetical |egal exercise. Who better to
be in a position to determ ne the value of the evidence than the
i ndi vi dual who actually presided over the original proceedings, heard
t he evidence and i nposed the sentence? The finding should be given
def erence and not

di sturbed. Scott v. Dugger, 604 So. 2d 465 (Fla. 1992).

Furthernmore, Judge Chance considered only the absence of the
Brady material upon his original sentencing deternination: “The sole
i ssue, as framed by the Suprenme Court of Florida, is whether the

State wi thhel d excul patory evidence fromthe Defendant.[] nor does it
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cover the sentencing factors such as Defendant’s famly history and
background.” (PCR V. 1 at 906). Thus, the judge did not consider

t he ot her evidence introduced at the evidentiary hearing (e.g., M.

Muhammad’ s fam ly history and background, history of mental illness)
whi ch make an even stronger case for a |life sentence under the

cunmul ative anal ysis required by Kyles; Young.

At the evidentiary hearing below, M. Mihanmad presented a
weal th of information which was not consi dered Judge Chanck.
| arge number of extremely detailed materials existed regarding M.
Muhanmmad' s chi | dhood; these materials were critical to a full
understanding of M. Mihammad's life and were also critical to the
sentenci ng deci sion. Even wi thout this evidence, Judge Chance found
that the Brady evidence al one was such that to allow the death
sentence to stand would contravene the interests justice (PCR V. 1 at
911). His finding is correct both in fact and | aw

Finally, even assum ng that Judge Chance did not specifically
find that the State suppressed the evidence, M. Mihanmad’s death
sentence violates the Ei ghth Anendnment and is unconstitutional and
Judge Chance’s finding that the death sentence rendered in this case
was a “m scarriage of justice” is supported both in fact and | aw.
Judge Chance made a finding of fact that he did not have the
statenments regarding M. Mihammad’s nental state relevant to the tine
of the offense when he inposed the death sentence. Consequently,
Judge Chance did not have this evidence to consider — and did not
consider it — during his sentencing cal cul us when rendering sentence

upon M. Mihammad. Judge Chance found that the evidence was nmateri al
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to his sentencing determ nation. Accordingly the death sentence is
unconstitutional and nust be reversed.

CONCLUSI ON

M. Mihammad submits that relief is warranted in the formof a
new trial, and that the order granting M. Mihammad a new sentencing
proceedi ng be affirmed in all respects.
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