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STATEMENT OF THE CASE AND FACTS

This is a State appeal fromthe court below s grant, after
a Fla. R Crim P. 3.850 evidentiary hearing, of a new
sentenci ng proceedi ng before a new judge and jury.

Def endant was charged by indictment filed on October 24,
1980, in the Eighth Judicial Circuit of Florida, case no. 80-
341, with the first degree nmurder of Corrections Oficer Richard
James Bur ke, which was alleged to have been comm tted on Oct ober
12, 1980. (DAR. 1-2)! After a trial at which Defendant
represented hinmself, the jury found him guilty as charged.
(D. AR 442) After Defendant wai ved a penalty phase jury and the
trial court considered the penalty phase evidence, it inposed a
sentence of death, finding 3 aggravating circunstances? and no
mtigating circunmstances. (DAR 455-63)

Def endant appealed to this court, raising the following 5
I ssues:

l.
THE COURT ERRED | N FI NDI NG [ DEFENDANT] COMPETENT TO

1 The terns “DAR.” and “DAT.” will be used to refer to
the record and transcript prepared on direct appeal in Mihammad
v. State, Florida Suprene Court case no. 63, 343. The terns
“PCRL.” will refer to the record on appeal from the initial
sunmary deni al of the notion for post conviction relief, Florida
Suprenme Court case no. 75,055. The terns “R.” and “T.” refer to
the record and transcript in the instant appeal.

2 The aggravating factors were: Under a sentence of
i mprisonment, prior capital felonies, and HAC
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Thi s

STAND TRI' AL AS | T HAD | NSUFFI CI ENT FACTS UPON WHI CH TO
FI ND H M COVPETENT.

.
THE COURT ERRED I N ALLOW NG [ DEFENDANT] TO REPRESENT
H MSELF AT TRIAL WTHOUT FIRST DETERM NING HI' S
COWETENCE TO WAIVE ASSI STANCE OF COUNSEL AND TO
REPRESENT HI MSELF.

(I
THE COURT ERRED [N EXCLUDI NG [ DEFENDANT] FROM
PRESENTI NG ANY EVIDENCE OF H'S INSANITY AT TRIAL
BECAUSE HE REFUSED TO BE EXAM NED BY COURT APPOI NTED
PSYCHI ATRI STS IN VIOLATION OF THE FIFTH, SIXTH AND
FOURTEENTH AMENDMENTS OF THE UNI TED STATES
CONSTI TUTI ON.

V.
THE COURT ERRED | N FI NDI NG AS AGGRAVATI NG FACTORS THAT

[ DEFENDANT] WAS UNDER A SENTENCE OF | MPRI SONMENT WHEN
HE COW TTED THE MJURDER AND THAT HE HAD A CONVI CTI ON
FOR A PRI OR VI OLENT FELONY.

V.
THE COURT ERRED I N FAILING TO CONSIDER IN M TI GATI ON
EVI DENCE OF [ DEFENDANT’ S] MENTAL STATUS.

Court affirmed Defendant’s conviction and sentence.

Muhammad v. State, 494 So. 2d 969 (Fla. 1986). In doing so,

Court found the follow ng facts:

Muhammad, awaiting execution on death row, (FN1)
fatally stabbed a prison guard in the |late afternoon
of October 12, 1980. The incident apparently arose
out of Mihammmad's frustration at being denied
perm ssion to see a visitor after he refused to shave
hi s beard. In the past Muhammad had been issued a
pass excusing himfromshaving regul ati ons for medi cal
reasons. A guard checked with the nedical departnment
and determ ned that Muhanmad had no current exenption

this



fromthe rule. At that time Mihammad was heard to say
he woul d have to start "sticking people.”

Janmes Burke, a guard on a |later shift who had not
been i nvol ved with the shaving i ncident, was routinely
t aki ng death row i nmates one at a time to be showered.
When he unlocked Mihammd's cell, the defendant
attacked Burke with a knife nmade from a sharpened
serving spoon. Mihammad inflicted nore than a dozen
wounds on Burke, including a fatal wound to the heart.
The weapon was bent during the attack, but Mihammad
continued to stab Burke, who attenpted to fend off the
bl ows and yelled for helnp. The other guard on the
prison wing saw the incident from a secure position
and summoned help from other areas of the prison
When help arrived, Mihammd ceased his efforts and
dropped the knife into a trash box.

Two | awyers were initially appointed to represent
Muhammad. One, Susan Cary, had represented Muhammad

in matters related to his prior murder case. The
other was a public defender. The public defender
withdrew after differences arose with Cary. For

reasons undi sclosed in the record, the original trial
judge, Judge G een, ended Cary's appointnent and
appoi nted Stephen Bernstein to represent the defendant
fromthe beginning of 1981.

The first indication in the record that Muihanmd
desired to proceed pro se is found in a transcript of
a hearing that took place on January 12, 1981 before
Judge G een. At the hearing, Bernstein noved to
wi t hdraw and, as the judge observed at the hearing,
Muhammad argued "el oquently and obviously with nuch
t hought and consideration” to represent hinself.
Judge Green, advising Muhammad agai nst proceedi ng pro
se, noted Muhammad seenmed conpetent to do so, but
asked him to "sleep on it" and wite the judge a
letter with his final decision. Muhammad wrote the
| etter, electing to proceed pro se, but insisting, as
he had at the hearing, that he wanted "assi stance of

counsel™ in the sense of having a | awer available to
aid in preparation of the case. January 21, 1981,
Judge Green recused hinmself for reasons not known by
or raised before this Court, and also denied

Muhammad' s notion to proceed pro se. Judge Green's
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order stated that Muhammad did not have the capacity
to conduct his own defense either because of the
difficulty of preparing while on death row, or because
of inconpetence, or both.

Muhammad' s attorneys were concerned about his
mental state from the start. Shortly after the
murder, they had Dr. Amn appointed as a defense
advi sor pursuant to the newly adopted Florida Rul e of
Crimnal Procedure 3.216(a). (FN2) Dr. Amn had
exam ned Muhanmmad in matters relating to his prior
convi ction. February 25, 1981, attorney Bernstein
filed a notice of intent to claim the defense of
insanity. June 10, 1981, Judge Carlisle, who had been
appointed to replace Judge Geen, filed an order
appoi nting Doctors Barnard and Carrera, psychiatrists,
to exam ne Muhammad to determne his conpetency to
stand trial and his sanity at the time of the offense.
Fla. R Crim P. 3.210(b) and 3.216(d). Muhanmad
refused to neet the doctors when they tried to exam ne
him July 4, 1981, and nmet them but refused to
cooperate at a second attenpt that Novenber.

Based on Mihammad's refusal to speak with the
court-appointed experts, Judge Carlisle ruled in a
hearing March 8, 1982, that Mihammad would not be
allowed to present expert testinmony regarding his
insanity defense but that he would be allowed to raise
t he defense. Two weeks prior to the trial date of May
24, 1982, Bernstein filed a witten proffer of the
evi dence and testinony he planned to present relating
to the insanity defense.

The proffer included a summary of findings by a
psychi atri st and psychol ogi st who treated the
def endant during a hospitalization at Northeast
Florida State Hospital in 1971, suggesting he was
suffering from early stages of schizophrenia. A
clinical psychologist diagnosed the defendant a
paranoi d schi zophrenic in 1975 after an exam nation
for a conpetency hearing before the trial for the
prior murders. The di agnosis was echoed by another

psychologist in a 1979 eval uation. Finally, Dr.
Am n's findings as a defense expert were summari zed,
i ncluding a diagnosis of "schizophreniaformill ness”

but recomending further testing to rule out epil epsy.
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At a hearing May 17, 1982, a week before trial,
Bernstein requested a conpetency hearing. The judge
agreed to a final effort to have the two appointed
psychiatrists evaluate Mihammad. At Bernstein's
urging, the judge also appointed Dr. Anmin as a third
expert for the court evaluation. Bernstein also told
the judge that Muhanmmad had refused to meet with him
for several nonths, and that Dr. Am n had not spoken
with Muhanmad for al nbost one year, although Dr. Amn
had made two attenpts during that period.

Aletter fromDrs. Barnard and Carrera states they
were again rebuffed May 18, 1982, and that they were
unable to determne the defendant's conpetency to
stand trial, despite "relevant case materials"
provi ded by defense and prosecution attorneys. Dr .
Amin was nore successful, neeting with the defendant
and determ ning that he was conpetent to stand trial.
A letter to that effect was filed May 19.

May 20, 1982, Judge Carlisle, Bernstein, the state
attorney and Mihanmmad were present at a conpetency
hearing at Florida State Prison. The hearing was
unrecorded, although the judge had requested a
reporter when the hearing was set. The reconstructed
record prepared by defendant's appellate counsel is
sketchy, but states that "[b]lased upon Mhammad' s
[sic] refusal to cooperate with Drs. Barnard and
Carrera, and Dr. Amn's report, the court found

Mohammad |[sic] conpetent to stand trial. What
argunment defense counsel nade in opposition to the
court's order is unknown." Muhammad al so rai sed anew

his request to proceed pro se.

Trial was begun May 24, 1982. 1In a hearing before
voir dire began, Judge Carlisle ruled that no evi dence
of any kind could be presented concerni ng Muhammad' s
sanity at the tine of the crime. Mihammd agai n noved
to proceed pro se and was denied. The trial ended in
m strial the next day for reasons unknown and not
raised to this Court. Two days later, Judge Carlisle
filed a recusal and Judge Chance was assigned to the
case. Judge Chance conducted a hearing on Muhammad' s
nmotion to proceed pro se June 7, 1982. The judge
attempted to di ssuade Muhammad, explaining in detali
di sadvantages and soliciting comment from Mihanmad.
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The hearing ended with the ruling that Muhanmad coul d

represent hinself. Bernstein was appointed as
"standby" counsel, to step in should Mihanmad be
unable to continue with trial. Mihammd al so, for the

first time, conplained about the conpetency interview
with Dr. Am n. He stated that he thought Am n was
meeting with himin his capacity as a defense advi sor,
not as a court-appointed expert. He said he probably
woul d not have spoken with Dr. Amin had he known the
true circunmstances of the interview, just as he had
not spoken to the other two experts. Al t hough
obj ecting to the determ nati on of conpetency based on
the Am n report, Mihammad did not nove to strike the
report or suggest any other relief.

Muhammad renewed his objection to the Amn
interview at a July 19, 1982 notion heari ng.

Prior to trial the court allowed Bernstein to
wi t hdraw as standby counsel and appointed a public
def ender. Septenmber 3, 1982, Muhanmad filed a notion
wi thdrawi ng his notice of intent to use the insanity
defense. In a pretrial conference, the state wi thdrew
its motion to strike the insanity defense and the
j udge grant ed Muhammad' s notion. At trial, Muhamad's
def ense consisted solely of holding the state to its
burden of proof by pointing out inconsistencies in the
testinmony of the state's w tnesses. The jury found
Muhammad guilty as charged. He waived his right to a
jury recommendation in the penalty phase and the trial
judge sentenced him to death, finding nothing in
mtigation and three aggravating circunstances: the
def endant was under a sentence of inprisonnment, he had
been convicted of a prior capital felony, and the
mur der was hei nous, atrocious or cruel.

* * * %

FN1. Muhammad had been sentenced to death for the
murders of a Mam couple. Knight v. State, 338 So.
2d 201 (Fla. 1976). Muhammad' s origi nal name was
Thomas Kni ght. While inprisoned, the defendant
adopted his new nanme pursuant to his beliefs in |Islam
He insisted on use of the new nane throughout the
proceedi ngs below and, after initial resistance from
t he judges, succeeded in having the new nane pl aced on
the caption of the case.



FN2. The rul e reads:

(a) When in any crimnal case counsel for a defendant
adj udged to be indigent or partially indigent, whether
public defender or court appointed, shall have reason
to believe that the defendant nmay be inconpetent to
stand trial or that he may have been insane at the
time of the offense, he may so inform the court who
shal | appoint one expert to exanm ne the defendant in
order to assist his attorney in the preparation of his
def ense. Such expert shall report only to the
attorney for the defendant and matters related to the
expert shall be deened to fall under the | awyer-client
privil ege.

ld. at 970-72.

Def endant sought certiorari review in the United States
Suprenme Court, which was denied on February 23, 1987. Mihammad
v. Florida, 479 U S. 1101 (1987).

On February 23, 1989, Defendant filed a notion for post
conviction relief, raising the follow ng issues:

CLAI M |

[ DEFENDANT] WAS DEPRI VED OF HI' S RI GHTS TO DUE PROCESS
AND EQUAL PROTECTI ON UNDER THE FOURTEENTH AMENDMENT TO
THE UNTI ED STATES CONSTI TUTI ON, AS WELL AS HI' S RI GHTS
UNDER THE FI FTH, SI XTH, AND EI GHTH AMENDMENTS, BECAUSE
THE MENTAL HEALTH EXPERTS RETAINED TO EVALUATE H M
BEFORE TRIAL FAILED TO CONDUCT A PROFESSI ONALLY
COVWPETENT AND APPROPRI ATE EVALUATI ON, AND BECAUSE
DEFENSE COUNSEL FAI LED TO RENDER EFFECTI VE ASSI STANCE,
RESULTING IN A TRIAL AT WH CH [DEFENDANT] WAS
| NCOVPETENT AND ENTI TLED TO A COWETENCY HEARI NG, I N
THE FAILURE TO ESTABLISH AN AVAILABLE |INSAN TY
DEFENSE, AND IN THE DEPRIVATION OF [DEFENDANT' S]
RI GHTS TO A FAI R, | NDI VI DUALI ZED, AND RELI ABLE CAPI TAL
SENTENCI NG DETERM NATI ON

CLAI M 11
[ DEFENDANT" S] FIFTH, SIXTH, EIGHTH AND FOURTEENTH



AMENDVMENT RI GHTS WERE ABROGATED BECAUSE HE WAS FORCED
TO UNDERGO CRI M NAL JUDI CI AL PROCEEDI NGS ALTHOUGH HE
WAS NOT LEGALLY COWVPETENT.

CLAIM I
[ DEFENDANT’ S] FI FTH, SI XTH, EIGHTH AND FOURTEENTH
AMENDVENT  RI GHTS WERE ABROGATED BECAUSE HE WAS
PERM TTED TO PROCEED W THOUT COUNSEL ALTHOUGH HE WAS
NOT LEGALLY COMPETENT TO EXECUTE A WAI VER OF COUNSEL.

CLAIM IV

THE DEATH SENTENCE | S NOT RELI ABLE AND MUST BE VACATED
BECAUSE [ DEFENDANT] WAS NOT COWPETENT TO WAIVE HI S
SENTENCI NG JURY, BECAUSE THE TRI AL COURT FAILED TO
CONDUCT PENALTY PHASE PROCEEDI NGS BEFORE AN ADVI SORY
JURY, AND BECAUSE [ DEFENDANT] FAILED TO PRESENT THE
VWEALTH OF STATUTORY AND NONSTATUTORY  EVI DENCE
AVAI LABLE CONTRARY TO THE SI XTH, EI GHTH AND FOURTEENTH
AMENDVMENTS.

CLAIM V
[ DEFENDANT] WAS DENI ED HI' S FI FTH AMENDMENT PROTECTI ON
OF DOUBLE JEOPARDY AS PROVIDED BY PRINCIPLES OF
COLLATERAL ESTOPPEL IN VIOLATION OF HI'S FIFTH AND
FOURTEENTH AMENDMENT RI GHTS.

CLAI M VI

[ DEFENDANT] WAS DENI ED EFFECTI VE, ADEQUATE AND
MEANI NGFUL ACCESS TO THE COURTS AND A FAI R OPPORTUNI TY
TO PRESENT HI'S DEFENSES TO THE TRIAL COURT BY THE
FAILURE OF THE STATE OF FLORIDA TO FULFILL ITS
AFFI RVATI VE OBLI GATI ON OF PROVI DI NG A LAW LI BRARY W TH
VHI CH [ DEFENDANT] COULD PREPARE DEFENSE | N VI OLATI ON
OF [ DEFENDANT' S] SIXTH AND FOURTEENTH AMENDMENT
Rl GHTS.

CLAI M VI |

[ DEFENDANT" S] SI XTH, EI GATH AND FOURTEENTH AMENDMENT
RI GHTS WERE VI OLATED BECAUSE NO RELI ABLE TRANSCRI PT OF
H' S CAPI TAL TRI AL EXI STS, RELI ABLE APPELLATE REVI EW
WAS AND IS NOT POSSI BLE, THERE IS NO WAY TO ENSURE
THAT THAT WHI CH OCCURRED | N THE TRI AL COURT WAS OR CAN
BE REVI EAED ON APPEAL, AND THE JUDGVENT AND SENTENCE
MJUST BE VACATED.

CLAIM VI I |

8



THE STATE'S DELI BERATE W THHOLDI NG OF MATERI AL
EXCULPATORY EVI DENCE CONSTI TUTED PROSECUTORI AL
M SCONDUCT AND VI OLATED [DEFENDANT'S] BRADY AND
FLORI DA DI SCOVERY RI GHTS CONTRARY TO THE FI FTH, SI XTH,
El GHTH, AND FOURTEENTH AMENDMENTS.

CLAI M I X
THE TRIAL COURT ERRED BY FAILING TO CONDUCT AN
ADEQUATE EARETTA | NQUIRY AS TO VWHETHER [ DEFENDANT]
MADE A VOLUNTARY, KNOW NG AND | NTELLI GENT WAl VER OF
THE RI GHT TO COUNSEL.

CLAI' M X
THE PROSECUTOR S M SCONDUCT THROUGHOUT THE GUI LT AND
PENALTY PHASE DEN ED [ DEFENDANT’ S] RIGAT TO A
FUNDAMENTALLY FAIR AND RELI ABLE CAPITAL TRIAL AND
SENTENCI NG DETERM NATI ON AS GUARANTEED BY THE FI FTH,
SI XTH, EI GHTH AND FOURTEENTH AMENDMENTS.

CLAI M X
[ DEFENDANT] WAS | NDI CTED BY A BI ASED GRAND JURY, IN
VI OLATION OF THE FI FTH, SI XTH, EI GHTH AND FOURTEENTH
AMENDVMENTS.

CLAI M XI |
THE TRIAL COURT ERRED BY FAILING TO CONSIDER
[ DEFENDANT" S] MENTAL DEFICIENCIES AS M TI GATI NG
Cl RCUMSTANCES, VWH CH MUST BE CONSI DERED REGARDLESS OF
VWHETHER THE MENTAL DEFI CI ENCI ES RISE TO THE LEVEL OF
STATUTORY M Tl GATI NG ClI RCUMSTANCES, | N VI OLATI ON OF
THE SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS.

CLAIM XI'I'l

THE TRI AL COURT UNCONSTI TUTI ONALLY SHI FTED THE BURDEN
OF PROOF WTH REGARD TO THE APPROPRI ATENESS OF A
SENTENCE OF LIFE | MPRI SONMENT TO [DEFENDANT], [N
VI OLATION OF HI' S FOURTEENTH AMENDMENT RI GHTS TO DUE
PROCESS AND EQUAL PROTECTION OF LAW AND H S RI GHTS
UNDER THE FI FTH, SI XTH, AND EI GHTH AMENDVMENTS TO THE
UNI TED STATES CONSTI TUTI ON.

CLAIM XI'V
[ DEFENDANT" S] RI GHTS UNDER THE ElI GHTH AND FOURTEENTH
AMENDVENTS WERE DENI ED BY | MPROPER CONSI DERATI ON OF
THE VI CTIM S CHARACTER AND VI CTI M | MPACT | NFORMATI ON.



CLAI M XV
[ DEFENDANT] WAS NOT PRESENT AT CRI TI CAL STAGES OF THE
PROCEEDI NGS AGAI NST HI M RESULTI NG I N THE DEPRI VATI ON
OF HS RIGHTS UNDER THE FIFTH, SIXTH, EIGHTH AND
FOURTEENTH AMENDMENTS.

CLAI M XVI
[ DEFENDANT] WAS DENI ED THE EFFECTI VE ASSI STANCE OF
COUNSEL AT BOTH THE GUI LT-1 NNOCENCE AND SENTENCI NG
PHASES OF HI'S TRIAL I N VI OLATI ON OF THE SI XTH, EI GHTH
AND FOURTEENTH AMENDMENTS WHEN THE COURT | NSTRUCTED
MR. REPLOGLE THAT HE WAS NOT TO PROVI DE ASSI STANCE OF
COUNSEL.

(PCR1. 10-141) On April 24, 1989, Defendant filed a suppl enent

to this notion, which reasserted clainms I-1V and VI-XIV. (PCR1.

141-362) ClaimV was restated as:

[ DEFENDANT] WAS DENI ED HI'S FI FTH, SI XTH, EI GHTH, AND
FOURTEENTH AMENDMENT RIGHTS BECAUSE THE  COURT
| NAPPROPRI ATELY DECLI NED TO APPLY LAW OF THE CASE AND
COLLATERAL ESTOPPEL PRI NCI PLES.

(PCR1. 211) Claim XV was restated as:

[ DEFENDANT] WAS NOT PRESENT AT CRI TI CAL STAGES OF THE
PROCEEDI NGS AGAI NST HIM AND THE COURT ENGAGED I N EX
PARTE COMMUNI CATI ONS W TH THE STATE RESULTI NG I N THE
DEPRI VATI ON OF [ DEFENDANT' S] RI GHTS UNDER THE FI FTH,
SI XTH, EI GHTH AND FOURTEENTH AMENDMENTS.

(PCR1. 313) Claim XVl was restated as:
[ DEFENDANT] WAS DENIED HI'S RIGHT TO COVPULSORY
PROCESS, THE RIGHT TO PRESENT A DEFENSE AND THE
EFFECTI VE  ASSI STANCE OF COUNSEL AT BOTH THE
GUI LT/ 1 NNOCENCE AND SENTENCI NG PHASES OF HI' S TRI AL, BY
ERRONEOUS PRETRI AL RULI NGS I N VI OLATI ON OF THE FI FTH,
SI XTH, ElI GHTH AND FOURTEENTH AMENDMENTS.

(PCR1. 320) Additionally, the amended notion asserted

foll owi ng additional clains:

10
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CLAI M XVI |
THE TRIAL COURT'S FAILURE TO GRANT [ DEFENDANT' S]
MOTI ON FOR CHANGE OF VENUE AND FOR | NDI VI DUAL VO R
DI RE DEPRI VED HHM OF H'S RI GHT TO A FAI R AND | MPARTI AL
JURY | N VI OLATI ON OF THE SI XTH, EI GHTH, AND FOURTEENTH
AMENDMENTS.

CLAIM XI X [sic]
THE “HEINOUS, ATROCIOUS AND CRUEL” AGGRAVATI NG
Cl RCUMSTANCE WAS APPLI ED TO PETI TI ONER' S CASE W THOUT
ARTI CULATI ON OR APPLI CATI ON OF A MEANI NGFUL NARROW NG
PRI NCI PLE, I N VI OLATI ON OF MAYNARD V. CARTWRI GHT AND
THE El GHTH AND FOURTEENTH AMENDMENTS,

(PCR1. 352, 359) The lower court summarily denied this notion
on August 30, 1989, without requesting a response from the
State. (PCR1. 1378-84) The lower court found that all of the
claims were or could have been raised on direct appeal and

were, thus, procedurally barred. 1d.

Def endant appeal ed t he sunmary deni al of his notion for post
conviction relief to this Court, raising the follow ng issues:

1) that summary denial was erroneous and the trial
court erred in failing to either identify or attach
the portion of the record that refutes each claim 2)
that |[Defendant’s] rights were violated because no
reliable transcript of the trial exists and critical
records were not included in the record on direct
appeal ; 3) that |[Defendant] was denied effective
assi stance of counsel in violation of Faretta; (FN2)
4) that [Defendant] was denied due process and equal
protecti on because the appointed nental health expert
failed to conduct a professionally conpetent
eval uation and this in turn caused counsel to render
ineffective assistance; 5) that [Defendant] was
deni ed effective assistance of counsel by the court's
order that defense counsel not present an insanity
defense; 6) that [Defendant’s] rights were abrogated
because he was forced to undergo crimnal judicial

11



proceedi ngs al t hough he was not | egally conpetent; 7)
that the death sentence was wunreliable because
[ Def endant] was not conpetent to waive his sentencing
jury yet the penalty proceedings were not conducted
before an advisory jury; 8) that |[Defendant] was
denied his rights as a pro se defendant at both the
guilt and penalty phases of the trial; 9) that state
m sconduct throughout the guilt and penalty phases
deni ed [ Defendant’s] right to a fundanmentally fair and
reliable capital trial and sentencing determ nation;
10) that the trial court's denial of [Defendant’s]
motions for change of venue and for individual,
sequestered voir dire deprived himof his right to a
fair and inpartial jury; 11) that [ Defendant] was
indicted by a biased grand jury; 12) that the tria

court erred in failing to consider [Defendant’s]
ment al deficiencies as nonst at utory mtigating
ci rcunst ances and in consi dering nonst atutory
aggravating factors; 13) that the trial court
unconstitutionally shifted the burden of proof wth
regard to the appropriateness of a sentence of life
i nprisonnent; 14) that the jury and judge inproperly
considered the victims character and "victiminpact”
information; and 15) that the "hei nous, atrocious, or
cruel "™ aggravating circunstance was applied without
articulation or application of a meaningful narrow ng
principle in violation of Maynard. (FN3)

* * * %

FN2. Faretta v. California, 422 U S. 806, 95 S. Ct.
2525, 45 L. Ed. 2d 562 (1975).

FN3. Maynard v. Cartwright, 486 U. S. 356, 108 S. Ct
1853, 100 L. Ed. 2d 372 (1988).

Muhammad v. State, 603 So. 2d 488, 488-89 (Fla. 1992). Thi s

Court affirmed the summarily denial of Clains 2-8, 10-15 and the

portion of Claim9 not raising a violation of Brady v. Maryl and,
373 U.S. 83 (1963), finding that these clains were procedurally

barr ed. |d. at 489. However, this Court ordered an evidentiary
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hearing regarding the portion of claim9 that alleged the State
vi ol ated Brady by suppressing allegedly “excul patory statenents
of prison enpl oyees who w tnessed the offense.” 1d. at 489.

On remand, Defendant proceeded to request additional public
records, regarding both this case and his Mam nurder
convi ctions. (R 12-321, 325-83, 389-98, 402-25, 433-74, 481-
89, 507-10, 517-33, 548-51, 554-55, 558-59, 571-72) When the
post conviction court attenpted to schedule the evidentiary
hearing in January 1999, Defendant noved for a determ nation of
conpetency pursuant to Carter v. State, 706 So. 2d 873 (Fla.
1998). (R 322-24) As a result, the post conviction court
appoi nted experts to eval uate Def endant’ s conpet ency on February
10, 1999. (R. 384-88) Both experts issued reports, finding
Def endant conpetent. (R 426-32)

Prior to the evidentiary hearing, Defendant sought to
vi deotape a cell in the disciplinary wing of death row, clai m ng
that such a videotape was necessary to prove his Brady claim
(R 490-503) The post conviction court permtted the videotaping
of the cell. (R 556-57)

At the beginning of the evidentiary hearing, the State
i ndi cated that the scope of the hearing was limted to the Brady
claimand that it woul d object to evidence on other issues. (T.

4-5) Defendant responded that he would |ink the evidence he was
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presenting to that issue. (T. 5)

Def endant then presented the testinony of Louis Turner, who
had been a prison inspector at the tinme of the nmurder. (T. 7)
As part of his duties, Turner conducted an investigation
regarding the nurder, interviewed w tnesses and prepared a
report. (T. 7-8) Turner identified several typed statenents and
handwitten notes as docunments from his investigation. (T. 8-
11) Turner did not know the origin of the docunments shown to
him except for certain handwitten notes in his hand witing.
(T. 11-13) During the investigation, Turner would have kept the
case file in a filing cabinet in his office, where they would
have remained until they were sent to a warehouse. (T. 11-13)
Turner also stated that he was deposed in connection with this
case pretrial. (T. 11-13) The State objected to the
i ntroduction of the documents because Turner could not say that
they were from the case file for this matter and certain
documents were not included in the Departnent of Corrections
(DOC) file. (T. 14-17) The lower court admtted the docunents,
subject to the State’s objection to individual docunents as to
which the origin was not established. (T. 16-17) Turner also
identified a note fromthe State Attorney to himasking himto
obtain certain information. (T. 17-18) Turner did not know the

| ocati on of any other docunments, photographs or tapes fromthe
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case. (T. 18-19)

Leonard Ball testified that he was an institutional
investigator at the tine of the nurder, who assisted in the
i nvestigation. (T. 22) Ball did not possess any docunents,
phot ographs or tapes regarding the investigation and would have
turned any such materials over to DOC. (T. 22-23) Ball was
deposed twi ce about this matter pretrial. (T. 23)

Edward Sands testified that he was a prison inspector and
investigator at the time of the nurder. (T. 25) He went to the
prison shortly after the nurder and advi sed Defendant of his
rights. (T. 25-26) He had no docunents, photographs or tapes
regarding this case and woul d have turned anything he had over
to Turner. (T. 26) He did not know where the records of the
i nvestigation were kept but assunmed that such materials woul d be
in the Chief Inspector’s Ofice, the State Attorney’s office or
in a DOC records warehouse. (T. 26-27) Sands was al so deposed
pretrial. (T. 27)

Ed Sobach, Chief of Investigations for DOC, testified that
he is the custodian for the file on the investigation of the
murder. (T. 29) The file does not include original photographs
or audi otapes. (T. 30) After search his fil eroomand warehouse,
no other files regarding this matter exist. (T. 30-31) He did

not know where the origi nal phot ographs woul d be after 20 years.

15



(T. 31) At the present time, a copy of the file is maintained in
the [ ocal inspector’s office and another copy is maintained at
the chief inspector’s office. (T. 31-33) However, Sobach was
unawar e of what the policy regarding the maintenance of files
was 20 years ago. (T. 32) Sobach stated that all of the places
were investigation file were kept had been checked and no ot her
document ation exists. (T. 34-36)

Darrell Brewer testified that he was a corrections officer
on Q wing at the tinme of the nurder. (T. 38) Through this
enpl oynent, he had been in contact with Defendant. (T. 38-39)
Brewer saw Defendant after the nurder and stated that Defendant
had a different |ook than he did before the nurder. (T. 39)
Brewer stated that Defendant’s “eyes were big and to nme he
| ooked scary.” (T. 39)

Art hur Jones, a prisoner, testified that he was housed on
the east unit of V wing at Florida State Prison (FSP) at the
time of the crine. (T. 42) Jones knew Defendant because he
worked in the clothing room at FSP and had seen him on the
streets before he was inprisoned. (T. 42-43) Jones testified,
over the State’'s relevancy objection, that on the day of the
mur der, he had brought cl othes to Defendant, who appeared angry.
(T. 43) Jones believed that Defendant appeared different than

normal because Def endant was usually friendly and tal kati ve and
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woul d not talk to anyone that day. (T. 44) Jones, who first
claimed to have only been convicted of two felonies, later
stated three and finally admtted to five prior felony
convictions, stated that he observed Defendant four to five
hours before the nmurder. (T. 45)

Li nson Har grave, another inmate, testified that he had tw ce
been convicted of a felony and becane acquai nted with Def endant
when they were both incarcerated on death row. (T. 47) In 1980,
he had the cell next to Defendant. (T. 47) Hargrave testifi ed,
over the State’'s objection, that he believed that the guards
gave Defendant a hard tinme because he spoke his mnd. (T. 48-
49)

Har grave stated that Defendant spent the afternoon before
the nurder pacing back and forth in his cell and talking to
hi nsel f. (T. 49) This was abnormal as Defendant was usually
quiet, did his work in his cell, said his prayers and responded
when spoken to. (T. 49-50) Hargrave stated that after stabbing
O ficer Burke, Defendant appeared to be in “left field.” (T.
50) Hargrave asserted that when Sergeant Owens approached
Def endant, Defendant did not i nmediately respond. (T. 51) After
Owens cal | ed Def endant’s name a second tine, Defendant frowned,
| ooked at his hand, dropped the knife and wal ked of f with Ownens.

(T. 51)
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Har grave stated that he was interviewed by an |nspector
Briarton after the nurder but did not nake the statements that
he was now making. (T. 51-52) He clainmed not to have provided
the informati on because he was scared. (T. 52) Hargrave stated
that he was scared because Lt. Long had been sitting on his
desk, swinging his legs, during the interview w th Hargrave and
because he thought he night be taken to Q wing and beated. (T.
53) Hargraved averred that he had never told anyone about his
al | eged observations until he was contacted by CCR three weeks
before the evidentiary hearing and that he would not have made
this statenment while on death row. (T. 54-55)

Boyd McCaskill, another inmate, testified he had seen

Def endant when they were both incarcerated at FSP. (T. 56)

McCaskill stated that on the day of the crinme, he saw Def endant
as Defendant was being taken to the |ieutenant’s office. He
descri bed Defendant as “looking all wild and crazy. . . . like
he was having a sei zure or sonething” (T. 57) MCaskill clained

t hat Def endant was groaning and did not respond. (T. 57)
McCaski |l did not recall beinginterviewed about this matter
and did not recall tell Turner that he did not know anyt hi ng and
did not want to be involved. (T. 58) However, MCaskill
adm tted that he had never mentioned his all eged observations of

Def endant to anyone until the Thursday before the evidentiary
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hearing. (T. 58-59)

Next, Defendant presented the testi nony of Brad Fi sher, over
the State’s objection that his testimony was not relevant to the
all eged Brady violations. (T. 61-67) Dr. Fisher had eval uated
Def endant in 1979, 1989, 1996 and 2000. (T. 67) Dr. Fisher then
testified that he had reviewed background materials regarding
Def endant that did not include the alleged Brady materials. (T.
68-71) The | ower court admtted testinony about these materials
over the State's objection that this was irrelevant to Brady
claim (T. 69)

Dr. Fisher next testified that Defendant had been pl aced on
Q wing nunerous tinme before the nmurder of O ficer Burke. (T.
73) When Dr. Fisher was asked to describe the events | eading up
to the nmurder, the lower court granted the State a continuing
objection to testinmony that was not relevant to the alleged
Brady violation but overruled the objection. (T. 73-74) Dr.
Fisher then testified that the denial of the visit wth
Def endant’s nother because of his refusal to shave and the
consequent disciplinary report that Defendant anticipated
causing his transfer to Qwing were “precipitating stresses” to
the nmurder of OFficer Burke. (T. 74-75) Dr. Fisher was then
permtted, over the State's objection, to describe his

observations of Qw ng on the day before the evidentiary hearing
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and to narrate a videotape of Q wing taken at that tinme. (T.
75-83) Dr. Fisher then testified, again over the State's
obj ection, regarding his review of information about solitary
confinenment. (T. 85-86)

Dr. Fisher stated that the letter from Turner to the
prosecutor and the attached statenents woul d have be i nportant
to a nmental health professional in attenpting to explain why
Def endant killed O ficer Burke. (T. 86-90) Dr. Fisher felt that
t he descri ptions of Defendant as | ooki ng dazed, having “his eyes
stretched,” and having a blank | ook indicated that “sonmething’s
going on there that wasn't typical.” (T. 90) He al so indicated
that the description of Defendant as calm in control and
uncaring nmeant that “sonething’ s not right.”

Agai n over the State' s objection, Dr. Fisher was permtted
to opine that Defendant was not conpetent at the tine of trial
and did not knowi ngly waive his right to counsel because Dr.
Fi sher believed that Defendant was paranoi d and del usional. (T.
91-95) Dr. Fisher also opined that Defendant suffered from
par anoi a and was probably a paranoid schizophrenic. (T. 96-97)
Dr. Fisher believed that this condition, coupled wth
Def endant’s all eged del usions, prevented Defendant from
under st andi ng the wongful ness of his action but did know what

he was doing. (T. 97-98) However, Dr. Fisher admtted that he
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had never asked Defendant if he thought that what he was doing
was right. (T. 98) Dr. Fisher also believed that Defendant did
not have the ability to waive an insanity defense, nitigation or
a penalty phase jury because Defendant thought his | awers were
involved in a conspiracy against him (T. 99) Dr. Fisher also
stated that it was his opinion that the murder was commtted
whi | e Def endant was under the influence of extrenme nmental or
enotional disturbance and that the nmurder was conmm tted under
dur ess. (T. 99-100) Dr. Fisher also stated that Defendant’s
fam |y background qualified as nonstatutory mtigation. (T.
100- 01)

On cross, Dr. Fisher admtted that Defendant was of above
average intelligence and capable of manipulation. (T. 105) He
acknow edged t hat Defendant had only been in a nmental hospital
once for a brief period of time and had escaped from the
hospi tal . (T. 105-06) The only time Defendant was given
medi cations for nental illness was when he was in the nenta
hospital in 1971. (T. 106)

Dr. Fisher admtted that Defendant had been given a number
of brain scans, skull x-rays and el ectroencephal ograns over the
years, which were all normal. (T. 107) He acknow edged t hat
Def endant was capabl e of planning and drafting | egal pleadings.

(T. 107)
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Dr. Fisher admtted that the descriptions of Defendant as
having a bl ank | ook and being calm and collected that he felt
were inportant in the Brady nmaterial was basically the sanme as
i nformation di sclosed during pretrial depositions. (T. 108-18)

Dr. Fisher refused to consider Defendant’s statenent at his
1979 <clenmency hearing in which Defendant stated that he
originally believed that the corrections officers were harassing
hi m but had come to understand that they were actually trying to
help him (T. 120-24) However, he acknow edged that such
statenments were relied upon by nmental health experts. (T. 124)

Dr. Fisher admtted that other doctors had found Defendant
to be conpetent, including Dr. Am n who saw Defendant at the
time of trial. (T. 128) Dr. Fisher also acknow edged that
Def endant made a volitional choice not to see other doctors at
that tine. (T. 128-29) Dr. Fisher insisted that his opinion
t hat Defendant was a paranoid schizophrenic was the sanme as
other doctors opinions that Def endant had a paranoid
personality. (T. 129-32)

Dr. Fisher stated that he believed that Defendant chose to
wai ve the sentencing jury because there were a nunber of
corrections officers in uniformin the courtroom (T. 132)
However, Dr. Fisher admtted that his belief regarding the

nunber of uniforned corrections officers in the courtroom was
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based on a videotape of the hearing at which sentence was
pronounced. (T. 132-33) He acknow edged that if the videotape
did not accurately reflect the time at which Defendant waived
the penalty phase jury, he would be in error. (T. 133) Finally,
Dr. Fisher admtted that Defendant was not the type of person to
be intimdated by the presence of uniformed officers and that he
was not intimdated by the |lower court, who had al so presided
over Defendant’s trial. (T. 133-35)

Frederick Replogle testified that he was appoi nted a st andby
counsel at the time of trial and ordered not to have contact
with Defendant. (T. 157-59) Replogle stated that the vi deotape
of sentencing was of the hearing at which sentence was
pronounced. (T. 159-60) He had no recollection of the audience
at trial but believed that there were uniformed corrections
officers in the courtroom at other points during trial. (T.
160- 61)

Steven Bernstein testified that he represented Defendant
prior to trial. (T. 165-66) He was aware that the State was
planning to present its case through the testinony of
eyew tnesses that the nmurder was prenmeditated. (T. 166-67) He
was awar e that Defendant had been denied a visit with his nother
because he refused to shave, which led to the nurder. (T. 166-

67) He planned to present an insanity defense based on
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Def endant’ s previ ously di agnosed nental condition and the events
of the day of the crinme. (T. 167)

Bernstein stated that he filed a demand for discovery and
that after he was renoved from the case, Defendant filed two
such demands. (T. 169-71) He did not recall being provided with
the letter from Tuner to Elwell. (T. 171) He also did not
recall having seen the seven typed, unsigned, unidentified and
undat ed docunents. (T. 172) He would have been interested in
t he docunments that stated that Defendant’s eyes were w de open
and t hat Defendant had a bl ank expression on his face. (T. 172-
73) He also did not recall having been provided with the
handwitten notes of the interviews. (T. 173-74) Bernstein felt
that informati on would have been useful to have provided to
experts for consideration of issues of conpetence, insanity and
mental mtigation. (T. 175-77) However, he admtted that his
notice of insanity defense had been stricken because Defendant
woul d not cooperate with nmental health evaluations. (T. 175)

On cross, Bernstein admtted that he had revi ewed copi es of
the information that he had turned over to Defendant at the tine
of trial but could not be sure the file was conmplete. (T. 180-
82) When confronted with his statenent during the deposition of
Leonard Ball that he had taken pretrial, Bernstein admtted that

he did have sonme handwitten information regardi ng the guards
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that he did not remenber having. (T. 182-83) He acknow edged
that he may have forgotten receiving certain docunents at the
time of trial and that he could not say for sure that he did not
receive reports fromthe guards. (T. 183-85)

Bernstein admtted that Defendant was adamant that an
insanity defense not be presented. (T. 187-88) He acknow edged
t hat Defendant’s position regarding the insanity defense would
not have been altered by the possession of any docunment. (T.
188) Bernstein stated that the only thing that he thought the
statenments coul d have changed was the trial court’s decisionto
al | ow Def endant to represent hinmself. (T. 188-89)

Bernstein acknow edged that he did request copies of the
transcripts of the taped interviews during the Ball deposition.
(T. 189) He also admitted that the record reflected that he was
given those transcripts. (T. 189-92)

Bernstein stated that his notes for opening statenent
i ndi cated that he was aware of a statenment that Defendant’s eyes
were wi de open froma deposition. (T. 192-93) The notes did not
include the phrase blank expression. (T. 193) However,
Bernstein admtted that he had been informed about blank | ooks
and Defendant being calm during the deposition but did not
include themin the notes. (T. 196-99) Bernstein adm tted that

he had not conveyed the information fromthe depositions to the
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experts because Defendant had al ready refused to cooperate with
an insanity defense and the notice of insanity defense had
al ready been stricken. (T. 199)

Bernstein then claimed that the unsigned, undated and
unattributed witten statements could have been used to i npeach
W tnesses at trial. (T. 199-200) However, he later admtted
that they were consistent with the deposition testinony and t hat
they could not have been used as inpeachnment because they were
unsi gned and unattributed. (T. 200-01)

Finally, Defendant presented, over the State’'s objection,
the testinony of Bill Salnon, as an expert in Florida crimna
defense. (T. 203-04) Sal non stated that he revi ewed a nunber of
documents, which included the alleged Brady material and other
docunent s. (T. 205-06) Salnon opined that Oficer Padgett’s
i nci dent report woul d have assisted in inpeaching him (T. 208-
12) Salnmon felt that Duane Phipps’ handwitten statenment of his
i npressi ons of Defendant woul d have been useful to provide to a
mental health professional because of his description of
Def endant. (T. 214-15) Salnon also felt that Phipps’ statenent
was i nconsistent with his trial testinmony regarding the finding
of the weapon used to kill Officer Burke. (T. 220)

He believed that the descriptions of Defendant has being

“very di sturbed” on the norning of the day the nurder took pl ace
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and having his eyes wi de opened and a bl ank expression after the
murder contained 1in the unsigned, undated, unattributed
statements would have been inportant to the nmental health
experts. (T. 215-17) Sal non stated that the statenent about the
bl ank expression appeared in a statenent by soneone who seened
to have been in the sane place and performed the same functions
that Officer Henderson described in his deposition. (T. 216-18)
Sal non admtted that Henderson had used the word blank in
descri bing Defendant’s appearance and deneanor in his
deposition. (T. 218-19)

On cross, Salnon admtted that there was no way to be sure
of the integrity of Bernstein's files because they had been
transferred through the custody of several people. (T. 235-36)
Sal mon admtted that Padgett referred to his incident report
during his deposition but clained that Bernstein may still have
been unaware that the report existed or have had a copy of the
report. (T. 236-40) He al so acknow edged t hat Phi pps had given
the sanme description of Defendant’s deneanor that was contai ned
in his statement during deposition. (T. 241-42) Phipps also
descri bed Defendant’s blank expression during his deposition
(T. 242) Salnon admitted that the State had listed all of the
officers involved as wi tnesses and had indicated that it had

oral and witten statement fromthemin its initial discovery
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response. (T. 249-50)

In his post hearing nmenorandum Defendant asserted that he
had not only proved the alleged Brady violation but that he had
al so proved that Defendant was denied his right to counsel
because his standby counsel was ordered not to conmunicate with
him that he was denied his right to a fair trial by the
| ocation of the trial and the presence of guards at trial, and
that he had been denied public records. (R 770-98) Defendant
al so noved the post conviction court to anend the pleadings to
conformto the evidence to include all clainms that he raised in
hi s post hearing nmenorandum (R 765-69)

The State responded in its post hearing nenorandumthat the
statenents relied upon by Defendant had been provided pretrial,
t hat Defendant did not prove that the State did not do so, that
the information from the statenments was al so disclosed during
the depositions of the officers who nade the statenments, that
t he expanded statenents by the inmates at the evidentiary
hearing was never in the possession of the State and that the
al |l egedly undi scl osed evi dence was not material to the issue of
Def endant’s nental state at the tinme the crime were commtted.
(R 799-838) The State also asserted that Defendant’s other
claims were not properly before the court because they were not

within the scope of this Court’s mandate on remand and had been
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previously raised and rejected. (R. 838-40) The State al so
contended that the clainms were procedurally barred and w t hout
merit. (R 840-45)

On May 8, 2001, the |lower court issued its order denying
relief with regarding to the guilt phase but granting relief
with regard to the penalty phase. (R 904-11) In this order,
the court found that the only issue properly before it was
Defendant’s Brady claim 1d. |In analyzing the Brady claim the
| ower court assuned that the State possessed the evidence and
that it suppressed that evidence w thout ever deciding if this
was true. (R 909) The |l ower court stated that the evidence it
was considering in conducting its materiality analysis were
found in “depositions, incident reports, and interviews.” (R
910) The lower court found that this evidence was materi al
because the trial court did not reviewthis information to find
potential mtigation that was not presented by Defendant at
trial because Defendant had waived mtigation and that this
evi dence m ght support a finding of statutory or nonstatutory
mental mtigation. (R 909-11)

Thi s appeal follows.
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SUMMARY OF THE ARGUMENT

The | ower court erred in granting Defendant a new penalty
phase based on an alleged Brady violation. The | ower court
abdicated its role in determ ni ng whet her Defendant had proven
all of the elenents of the Brady claim by assum ng that the
St at e possessed the evidence and that the State did not disclose
the evidence. The record from both the trial and post
conviction proceedi ngs show that the State did not possess sone
of the evidence and disclosed the rest, and Defendant did not
prove that this was untrue. Further, the | ower court inproperly
considered the inpact of evidence that was disclosed in
determ ning that the allegedly withheld evidence was material.
In fact, the disclosed information shows that the allegedly

undi scl osed i nformati on was cunul ati ve and not materi al.
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ARGUVMENT

THE LOWER COURT ERRED I N FINDI NG THAT THE STATE HAD

COW TTED A BRADY VI OLATI ON BECAUSE THE LOWER COURT

ASSUMED, CONTRARY TO THE EVIDENCE, THAT THE STATE

SUPPRESSED THE EVI DENCE AND THE LOWER COURT RELI ED

UPON EVIDENCE THAT WAS DISCLOSED I N FI NDI NG

MATERI ALI TY.

The | ower court erred in granting an new sentenci ng heari ng
based on the alleged Brady violation. The |ower court assuned
t hat the docunents and i nformation were in the possession of the
State and were suppressed. However, it is undisputed in the
record that certain informati on was not in the possession of the
St at e. Further, the record from trial indicates that the
information was disclosed to Defendant. Mor eover, in
determining materiality, the | ower court considered i nformation,
such as deposition, that were clearly in Defendant’s possession
as having been suppressed and failed to determ ne the inpact
that the allegedly suppressed information in |ight of the
i nformation that was disclosed.

In order to establish that the State violated Brady, a
def endant nust show:

[ 1] The evidence at issue nust be favorable
to the accused, either because it is

excul patory, or because it is inpeaching;
[2] that evidence nust have been suppressed

by t he St at e, ei t her willfully or
i nadvertently; and [3] prejudice nust have
ensued.
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Way v. State, 760 So. 2d 903, 910 (Fla. 2000) (quoting Strickler
v. Geene, 527 U S. 263, 281-82 (1999)). | nherent in the
requirenment that the State suppressed the evidence is a
requi renment that the State actually possess the evidence and

that the defendant coul d not have obtained it. See United States
v. Gintjes, 237 F.3d 876, 880 (7th Cir. 2001) (holding Brady

does not apply where evidence could have been discovered by

defense with use of diligence); United States v. Corrado, 227
F.3d 528, 538 (6th Cir. 2000)(sane); H gh v. Head, 209 F.3d
1257, 1265 (11th Cir. 2000) (finding Strickler has not abandoned
due diligence requirenment of Brady); United States v. Mal oof,
205 F. 3d 819, 827 (5th Cir. 2000)(sane); Johns v. Bowersox, 203

F.3d 538, 545 (8th Cir. 2000)(defining "state suppression”
conponent of Brady as "[t] here is no suppression of evidence if

t he defendant could have |earned of the information through

reasonable diligence' "); United States v. Hotte, 189 F.3d 462

(2d Cir. 1999)(sane). In fact, this Court has acknow edged t hat

a defendant cannot show that a Brady violation occurred if the

def endant knew of the existence of the evidence or in fact had

t he evidence. Maharaj v. State, 778 So. 2d 944, 954 (Fla

2000) (“Al t hough the "due diligence" requirenent is absent from

the Supreme Court's nost recent forrulation of the Brady test,
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it continues to follow that a Brady claim cannot stand if a
def endant knew of the evidence allegedly wthheld or had
possession of it, sinply because the evidence cannot then be
found to have been wthheld from the defendant.”)(quoting
Ccchicone v. State, 768 So. 2d 1037, 1042 (Fla. 2000)). I n
reviewing a trial court’s decision concerning a Brady viol ati on,
this Court makes an independent review of the trial court’s
| egal conclusions but gives deference to the trial court’s
findings of fact. Rogers v. State, 782 So. 2d 373, 376-77 (Fl a.
2001);

Here, Defendant clained that the State had comm tted a Brady
violation by failing to disclose the testinmony of inmates
McCaski |l |, Hargrave and Jones, certain incident reports, certain
taped statenents and certain typed, unsigned, undated and
unattri buted statenents. I n anal yzi ng whet her Defendant had
proved that the State, in fact, suppressed these statenents, the
| ower court “assunied] the evidence cited by Defendant” had been
suppressed. (R 909) In doing so, the |lower court abdicated
its duty to determ ne whether Defendant had proved that the
State had in fact suppressed this evidence. Further, such
assunpti on was unsupported by the evidence.

Wth regard to the inmtes testinony, both Hargrave and

Mc Caski | | testified that they had never revealed this
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information to the State and woul d not have done so. (T. 51-54,
58-59) Defendant presented no evidence that these statenents
were untrue or that the State possessed the statenments in any
ot her manner. The | ast inmate Jones, who had seen Defendant 5
hours before the nurder, was not nmentioned in the all eged Brady
material and in fact, Defendant never presented any evidence
t hat he had been interviewed by the State. (T. 42-45) G ven that
these inmates never revealed the statenents that they nmade at
the evidentiary hearing to the State, it cannot be said that the
St ate suppressed them Maharaj, 778 So. 2d at 954 (“There can
be no Brady violation when the all egedly suppressed evi dence is

not in the possession of the State.”) As such, the |ower court
erred in assunming that the State violated Brady with regard to
the inmates. The order granting Defendant a new penalty phase
shoul d be reversed.

Wth regard to the incident reports, Defendant acknow edged
having received copies of the incident reports during the
pretrial deposition of Leonard Ball. State’s Exhibit 5,
Deposition of Leonard Ball at 5. (T. 182) Defendant was told by
Officer Padgett during his pretial deposition that he had nmade
an incident report. Def ense Exhibit 17, Deposition of Dana
Padgett at 13. Bernstein was unable to state that there were

addi tional incident reports that he had not received. (T. 182-
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83) Since Defendant did not prove that the incident reports that
he cl aimed had been suppressed were not the incident reports
t hat Bernstein had acknow edged havi ng, Defendant did not prove
that the State suppressed any reports. Maharaj, 778 So. 2d at
954; Occhicone, 768 So. 2d at 1042. As such, the |ower court
erred in assum ng that the State suppressed these reports and
the order granting a new penalty phase should be reversed.

Wth regard to the taped statenents, Defendant | earned of
the existence of these statenments during the deposition of
Leonard Ball and requested copies of them (T. 189) Bernstein
acknow edged at the evidentiary hearing that the records from
the tinme of trial indicated that he was given transcripts of
t hese statenents. (T. 189-92) As the evidence showed that
Def endant was given these statenments, the lower court erred in
assum ng that the State suppressed them Maharaj, 778 So. 2d at
954; COcchicone, 768 So. 2d at 1042. The order granting
Def endant a new penalty phase should be reversed.

Finally, in analyzing the materiality of the suppressed
information, the | ower court based its finding on the fact that
the information was only contained in “depositions, incident
reports and interviews.” (R. 910) The Ilower court then
concluded that this information would have assisted the tria

court in examning the record for mtigation since Defendant had

35



chosen not to present any. Again, in basing its finding on
depositions and other information that was in the possession of
Def endant, the |lower court erred. A Brady violation is proven
by showi ng that Defendant did not receive the information; not
by showi ng that information that Defendant had was not presented
to the trial court.® See Maharaj, 778 So. 2d at 954; COcchi cone,
768 So. 2d at 1042. As such, the lower court erred by relying
upon i nformation that had been di sclosed in determ ning that the
all egedly withheld informati on was materi al .

Moreover, when the allegedly wthheld information is
conpared to the information that was disclosed, the allegedly
wi thhel d i nformation was not material, as it was cumnulative to
t he di scl osed informati on. Defendant claimed that the inportant
information that was contained in the allegedly wthheld
informati on was the description of Defendant as being “very
di sturbed (upset)” when he was denied a visit with his nother
and the descriptions of Defendant as having a bl ank expression,
wi de opened eyes, being calm and collected, and having an
uncaring attitude after the nmurder. However, these very sane

descriptions were <contained in the depositions taken by

s In this case, Defendant chose to represent hinself at
trial. As such, there can be no claimof ineffective assistance
of counsel. Faretta v. California, 422 U S. 806, 834 n.46
(1975).
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Def endant of the State’'s wtnesses. Defense Exhibit 17,
depositi on of Dana Padgett at 14, 19-20 (upset about denial of
visit); Defense Exhibit 17, deposition of K O Crawford at 40
(collected); Defense Exhibit 17, deposition of Harry Onens at 8-
9 (just standing staring at body, scared); State’'s Exhibit 5,
deposition of Leonard Ball at 48 (calm and collected); State’'s
Exhibit 5, deposition of L.E. Turner at 7 (cool and calm;
Def ense Exhibit 17, Deposition of L.E. Turner at 36 (calm and
conposed); Defense Exhibit 17, Deposition of C.G Strickland at
21 (m ghty cal m; Defense Exhibit 17, deposition of Edward Sands
at 11 (apathetic attitude); State's Exhibit 5, deposition of
D.E. Brewer at 7-8 (|l ooked |ike nothing was going on); State’s
Exhi bit 5, deposition of Dwayne Phipps at 16-17 (uncaring
attitude, blank expression); Defense Exhibit 17, deposition of
Thomas Henderson at 6-7 (bl ank face); Deposition of Roger Browne
at 9 (angry facial expression). Further, the attorney who
represented Defendant prior to trial admtted that he was aware
t hat Defendant’s eyes had been described as being w de opened.
(T. 192-93) This Court has repeatedly held that where the
al l egedly undi scl osed information was nmerely cunul ative to the
information that was disclosed, no Brady violation has been

proven. E.g., State v. Riechmann, 777 So. 2d 342, 363 (Fla.

2000); Ragsdale v. State, 720 So. 2d 203, 208 (Fla. 1998);
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Routly v. State, 590 So. 2d 397, 399-400 (Fla. 1991); Cruse V.
State, 588 So. 2d 983, 988 (Fla. 1991). As the evidence that
Def endant alleges was not disclosed was cunulative to the
evi dence that was, the lower court erred in finding that State

had viol ated Brady. The portion of the order that grants

Def endant a new penalty phase should be reversed.
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CONCLUSI ON
For the foregoing reasons, that portion of the trial court’s
Rul e 3.850 order granting a new sentencing proceedi ng shoul d be
reversed, and Defendant’s sentence reinstated.
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