I N THE SUPREME COURT OF FLORI DA

JOHNNY E. BRANNON,

Petitioner,
VS. : CASE NO. SCO01-1538
STATE OF FLORI DA,

Respondent .
I NI TIAL BRI EF OF PETITI ONER ON THE
MERI TS
| PRELI M NARY
STATEMENT

Johnny E. Brannon was the defendant in the trial court,
and the appellant before the First District Court of Appeal.
Brannon v. State 791 So.2d 1154 (Fla. 1st DCA July 10,

2001) (op. on notion for rehearing, rehearing en banc or
certifica-tion).

The original one-volune record on appeal was m ssing a
few pages. It was replaced with another one-vol unme record,

which will be referred to as "R. "



Il STATEMENT OF THE CASE AND FACTS

Petitioner, Johnnie E. Brannon, was charged by
information filed October 15, 1998, in Taylor County, with
two counts each of possession of cocaine with intent to sel
and sale, one incident allegedly occurred July 16, 1998, the
ot her August 21, 1998 (R 3).

March 22, 1999, the state filed notice of intention to
seek habitual offender sentencing (R 37).

April 8, 1999, Brannon pleaded guilty to one count each
of possession with intent to sell and sale (R 82), and was
pl aced on 4 years drug offender probation, with a condition
that he serve 18 nonths in a “jailbed program” concurrent,
with credit for time served of 215 days (R 43-46). He was
al so ordered to perform 100 hours conmunity service work and
pay various court costs, fees and a public defender lien; he
had a curfew and his driver’s license was revoked for 2
years. Brannon was adjudged an habitual offender (R 45).

Hi s presunptive guidelines sentence was 71.2 nonths,
with a range of 53.4 to 89 nonths prison (5.93 years, with a
range of 4.45 to 7.4 years) (R 47-50). Brannon signed a
written offer of plea, which included “agree that the state
can seek habitual offender status” (R 39). The state nol -

prossed Counts | and Il (R 40).



An affidavit of violation of probation was filed
Sept enber 23, 1999, alleging Brannon failed to file one
nont hly report; changed his residence and enpl oynment without
know edge or con-sent of probation officer, and his address
was unknown; tested positive for and admtted cocai ne use on
two occasions and marijuana use once; failed to show at an
appoi ntment for drug/ al cohol evaluation; failed to nake
payments (R 55).

Oct ober 14, 1999, Brannon pl eaded no contest/admtted
the violations (R 103-04). The trial court sentenced himto
15 years in prison, concurrent, as an habitual offender,
with credit for time served of 237 days (R 64-70). Anot her
gui de-lines scoresheet was prepared, showi ng a presunptive
sentence of 77.2 nonths, with a range of 57.9 to 96.5 nont hs
(6.43 years, with a range of 4.825 to 8.04 years) (R 72-73).
The court entered a witten revocation order (R 119).

Notice of appeal was tinely filed (R 120).

Anot her case will affect the court’s decision in this
case: February 20, 2001, the First District Court decided
Harvey v. State, 786 So.2d 28 (Fla. 1st DCA 2001). Harvey

rai sed a Heggs, infra, issue for the first time on appeal,

wi t hout having filed in the trial court a notion to correct
sentencing error under Rule 3.800(b)(2), Florida Rules of
Criminal Procedure. The district court relied upon Maddox,
infra, and held Harvey had failed to preserve his single-

subj ect argu-nent under Heggs because neither trial nor



appel | ate counsel sought relief in the trial court under
Rul e 3.800(b).

Harvey noved for rehearing, rehearing en banc and
certifi-cation, and the state noved for clarification. May
1, 2001, the district court denied rehearing, but certified
the following as questions of great public inportance:

WHETHER THE CONCEPT OF FUNDAMENTAL SENTENCI NG
ERROR, AS DI SCUSSED | N MADDOX V. STATE, 760 SO. 2D
89 (FLA. 2000), APPLIES TO DEFENDANTS WHO COULD
HAVE AVAI LED THEMSELVES OF THE PROCEDURAL
MECHANI SM OF THE MOST RECENT AMENDMENTS TO FLORI DA
RULE OF CRI M NAL PROCE- DURE 3.800(B) SET FORTH I N
AMENDMENTS TO FLORI DA RULES OF CRI M NAL PROCEDURE
3.111(E) AND 3.800 AND FLORI DA RULES OF APPELLATE
PROCEDURE 9. 020(H). 9.140. AND 9.600, 761 SO. 2D
1015 (FLA. 1999)?

and

WHETHER AN APPELLANT | N THE FI RST DI STRI CT COURT
OF APPEAL, \WHO COULD HAVE AVAI LED HI MSELF OF THE
PROCE- DURAL MECHANI SM OF THE MOST RECENT
AMENDVENTS TO FLORI DA RULE OF CRIM NAL PROCEDURE
3.800(B) SET FORTH I N AMENDMENTS TO FLORI DA RULES
OF CRIM NAL PROCEDURE 3. 111(E) AND 3. 800 AND
FLORI DA RULES OF APPELLATE PROCEDURE 9. 020(H)
9.140. AND 9.600, 761 SO. 2D 1015 (FLA. 1999), HAD
AN OBLI GATI ON TO RAI SE HI' S SI NGLE SUBJECT
CHALLENGE TO THE 1995 SENTENCI NG GUI DELI NES | N THE
TRI AL COURT, DESPI TE THE EXI STENCE OF ADVERSE
PRECEDENT | N TRAPP V. STATE, 736 SO.2D 736 (FLA.
1ST DCA 1999), I N ORDER TO LATER OBTAI N APPELLATE
RELI EF BASED ON HEGGS V. STATE, 759 SO 2D 620
(FLA. 2000) ?

Id. This court has ordered briefs on the nerits in Harvey,
which is pending a decision on jurisdiction in this court.
March 19, 2001, while rehearing in Harvey was pendi ng
in the district court, that court decided the instant case.
The court held the sentencing error was unpreserved, and the

court did not reach the nerits because the appeal fel
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out si de

t he Maddox wi ndow, citing Harvey and Reese v. Stat

€,

763 So.2d 537 (Fla. 4th DCA 2000). Brannon, supra.

Brannon noved for rehearing. He argued that before

Mvad- dox,

the sentencing errors in his case were held to be

f unda- nent al . | nsof ar as Maddox set out a new standard fo

rai sing

fundament al sentencing errors in the trial court,

could not be held to a standard set out for the first tine

i n Maddox, because his initial brief had been filed before

r

he

Maddox was decided. The First District interpreted this as

an argunent that Maddox shoul d be applied prospectively

only, and held that only this court had the authority to

make t hat deci sion:

[ Br

annon] further argues that, even if the court

adheres to its Harvey decision, and [ Maddox]

art

icu-lated a policy that all sentencing errors

should be raised in a [Rule] 3.800(b)(2) notion,
Maddox shoul d be given prospective effect only.

Fur
bri

t her, [Brannon] argues that, since his initial
ef was filed before the Florida Supreme Court

deci ded Maddox, this court is not precluded from

r ul
err

onl

ing on his unpreserved fundanental sentencing
ors. We do not agree.

We do not have the authority to apply Maddox
y in a prospective manner. The Florida Supreme

Court has the "sole power" to determ ne whether
its deci-sion should be prospective or retroactive

in

effect. (cites omtted)

However, we clarify our prior opinion. . .to

make it clear that, because [Brannon]'s initial

bri
per
mer
err

pri

ef was filed after the close of the w ndow

i od provided for in Maddox, we do not reach the
its of either of the unpreserved sentencing

ors raised by appel-lant. VWhile [Brannon]'s
nci ple contention. . . concerned the trial

court's alleged error in sen-tencing himas a
habi t ual of fender after he violated his probation,
[ he] al so argued that the trial court conmtted
fundamental error by inmposing a habitual offender
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sentence for [his] conviction for possession of
cocaine with intent to sell. See State v.

McKni ght, 764 So.2d 574 (Fla.2000)(affirmng this
court's decision that it could correct as
fundamental error MKnight's 10-year habitual

fel ony of fender sentence for possession of cocaine
noting this error was "correctable during the

wi ndow peri od di scussed in Maddox.").

791 So.2d at 1155-56. The court then certified two

guesti ons.

The first was identical to the first question certified in
Harvey. The second was:

VWHERE THE DI STRI CT COURT PREVI OUSLY RULED THAT A
SENTENCI NG | SSUE | S FUNDAMENTAL ERROR, THE | NI Tl AL
BRI EF WAS FI LED AFTER THE EFFECTI VE DATE OF RULE
3.800(B)(2), FLORI DA RULES OF CRI M NAL PROCEDURE
BUT BEFORE THE FLORI DA SUPREME COURT DECI DED
MADDOX V. STATE, DOES MADDOX PRECLUDE THE DI STRI CT
COURT FROM RULI NG ON THE | SSUE AS A MATTER OF
FUNDAMENTAL ERROR?

Notice to invoke discretionary jurisdiction was tinely

filed July 16, 2001.



11 SUMVARY OF THE
ARGUVMENT

| ssue |: The first question certified by the court
bel ow concerns whether the doctrine of fundanental
sentencing error, where such an error can be corrected for
the first time on appeal, still applies after Florida Rule
Of Crimnal Procedure 3.800(b) was nodified effective
Novenmber 11, 1999. Petitioner argues the answer to the
gquestion is “yes.” Maddox was expressly limted to cases
where the initial briefs were filed prior to Novenber 11,
1999, thus the | anguage pertaining to a “w ndow period” is
nmere dicta. The Crim nal Appeal Reform Act specifically
recogni zes the doctrine of fundanental error and does not
di stinguish between trial and sentencing error. Thus,
properly understood, Maddox does not support the district
court’s opinion in Harvey.

The Court’s authority to regulate “practice and
procedure” does not allow it to abrogate substantive rights
granted by both the constitution and the |egislature. Even
if it were the intent of the court in Maddox to totally
elimnate the doctrine of fundanental sentencing error, and
the Court had authority to do so pursuant to its obligation

to regulate “practice and procedure,” the concept of fair
noti ce enmbodi ed within the Due Process Cl ause requires that
the “wi ndow’ remain open until the date Maddox was deci ded,

May 11, 2000.



I ssue Il: Petitioner was entitled to rely on
precedential cases fromthe First District that held his
sentencing i ssues were fundanmental error which could be
raised for the first tinme on direct appeal. His initial
brief was filed before Maddox was deci ded. Assuni ng
arguendo that Maddox requires funda-nental sentencing errors
to be raised on a 3.800(b)(2) notion, although there was no
express holding to that effect, peti-tioner could not conply
with a rule froma case which did not exist at the time he
filed his initial brief.

Issue Ill: On the nmerits, the sentencing errors are
that the trial court inmposed an habitual offender sentence
for pos-session of cocaine, although it is statutorily
excl uded from habitual offender sentencing, and that the
trial court inpro-perly sentenced Brannon as an habitual

of fender for the first time on violation of probation.



| V. ARGUMENT
| SSUE | - CERTI FI ED QUESTI ON

WHETHER THE CONCEPT OF FUNDAMENTAL SENTENCI NG
ERROR, AS DI SCUSSED | N MADDOX V. STATE, 760 SO. 2D
89 (FLA. 2000), APPLIES TO DEFENDANT WHO COULD
HAVE AVAI LED THEMSELVES OF THE PROCEDURAL

MECHANI SM OF THE MOST RECENT AMENDMENTS TO FLORI DA
RULE OF CRI M NAL PROCE- DURE 3.800(B) SET FORTH I N
AMENDMENTS TO FLORI DA RULES OF CRI M NAL PROCEDURE
3.111(E) AND 3.800 AND FLORI DA RULES OF APPELLATE
PROCEDURE 9. 020(H). 9.140. AND 9.600, 761 SO. 2D
1015 (FLA. 1999)?

Petitioner contends that the answer to the above
question, the first of two certified by the district court
in Harvey and his own case is “yes”. The standard of review
is de novo.

I n Maddox, the Court was construing the effect the
Crim -nal Appeal Reform Act, section 924.051, Florida
Statutes (Supp. 1996), had upon various types of unpreserved
sentencing errors. The Court ruled in Maddox that an
unpreserved sentencing error can be corrected as fundanent al
error for the first time on direct appeal where the error is
“both patent and serious.” 760 So.2d at 99.

In Harvey, the district court recognized the
defendant’s 9-year sentence was inposed pursuant to a
scoresheet prepared under the 1995 guidelines. Under Heggs,
however, Harvey was entitled to be resentenced pursuant to
the 1994 guidelines. Harvey' s 9-year sentence was an upward
departure fromthe 1994 gui delines w thout the required
witten reasons. Maddox determned this to be a fundanenta

sentencing error. 760 So.2d at 106-108. Mbreover, Heggs
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itself deens the error fundanmental. Accord, State v.

Johnson, 616 So.2d 1 (Fla. 1993).
W t hout question, the sentencing error in Harvey's case

is “fundanental” under Heggs, Johnson and Maddox. The

sentencing errors in Brannon’'s case here are also
fundanmental , but because they are not as brief as Harvey's
Heggs issue, the substantive argunent on the sentencing
errors is presented in Issue IIl, rather than here. In any
event, the First District did not decide the sentencing

i ssues on the nerits.

The issue posed by the first certified question is
whet her even fundanmental sentencing errors nust be first
presented to the trial court pursuant to Florida Rule O
Crimnal Procedure in cases where the first appellate brief
was filed on or after Novermber 12, 1999, the date the Court

i ssued its decision in Anendnents To Florida Rules O

Crim nal Procedure 3.111(e) And 3.800 And Florida Rules O

Appel | ate Procedure 9.020(h)., 9.140. and 9.600, 761 So.2d

1015 (Fla. 2000) (“Anmendnents I1”). The first appellate

brief in this case was filed April 10, 2000, before Maddox
was deci ded.

Petitioner asserts the doctrine of fundanmental
sentencing error as defined in Maddox, permtting such error
to be corrected for the first tine on appeal, has survived
t he establishment of the right to file a nmotion in the tri al

court pursuant to Florida Rule OF Crimnal Procedure
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3.800(b)(2) prior to the filing of the first brief.

First of all, nothing in the Amendnents Il opinion

itself suggests in the slightest that fundanental sentencing
errors nust always be raised via Rule 3.800(b)(2).

Second, Maddox itself recognizes that the doctrine of
“fundanmental error” has survived the Crim nal Appeal Reform
Act; indeed, it is expressly referenced in the statutory
| anguage:

Section 924.051(3) specifically gives defendants

the right to raise, and appellate courts the

authority to correct, “fundanmental error.” The

Act neither de-fines “fundanmental error” nor

differentiates between trial and sentencing error.

It is certainly reason-able to assunme that, rather

than attenpting to alter the definition of

fundamental error as it evolved through case |aw,

the Legislature intentionally deferred to the

judicially created definition of “fundanental
error.”

760 So.2d at 95.

Maddox expressly recogni zes that “fundanental error”
applies to both trial and sentencing errors and even the
Appeal Reform Act allows parties to raise, and the courts to
correct, fundanental errors. Maddox certainly does not hold

that, after the date of Anendnents 11, a party nust first

rai se fundanental sentencing errors in the trial court.
I n point of fact, the Court in Maddox observed:

In this opinion we address only the question of
whet her unpreserved sentencing errors should be
corrected in those noncapital crimnal appeals
filed in the wi ndow period between the effective
date of the Act and the effective date of our
recent amend-nment to rule 3.800(b)....

760 So.2d at 95, note 4 (enphasis supplied).
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Thus, with all due respect to the Court, petitioner
argues that to the extent certain | anguage in Maddox appears
to con-cern cases where the initial brief was filed after

Amendnments |1 was deci ded Novenmber 12, 1999, that | anguage

is nmere dicta.
Petitioner contends that Maddox, properly understood,

means that, even subsequent to Anendnents 11, any type of

error can be raised for the first tinme on appeal if
fundanental, whe-ther the error be fundanental trial or
f undanment al sentencing error.

To rule otherwise would effectively anend Section
924.051(3), Florida Statutes (Supp. 1996) as foll ows:

An appeal may not be taken from a judgnent or

order of a trial court unless a prejudicial error

is alleged or, if not properly preserved, would

consti-tute fundamental [trial] error. A judgnent

or sen-tence nay be reversed on appeal only when

an appel-late court determ nes after a revi ew of

the conmplete record that prejudicial error

occurred and was pro-perly preserved in the trial

court or, if not proper-ly preserved, would

constitute fundamental [trial] error.
(enphasi s supplied). The bracketed, enphasized | anguage
above illustrates how the district court’s Harvey deci sion
has anended the statute. The judiciary sinply does not have
the constitutional authority to effect such an anendnent.

The right of a citizen of Florida to appeal in a
crimnal case is grounded in the Florida Constitution; a
citizen has a constitutional right to appeal in a crim nal

case. Anmendnents to the Florida Rules of Crim na

Procedure, 696 So.2d 1103, 1105 (Fla. 1996) (“Amendnents 17).
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The |l egislature is enpowered to enact “substantive |aw,”
which is that part of the | aw which creates, defines, and
regul ates rights, or that part of |aw which courts are
established to adm nister, and it includes those rules and
principles which fix and declare the primary rights of

i ndi vi dual s. Haven Federal Savings & Loan Associ-ation v.

Kirian, 579 So.2d 730 (Fla. 1991). The Court’s con-
stitutional authority to regulate “practice and procedure”
does not allow the Court to abrogate or nodify substantive

law. State v. Garcia, 229 So.2d 236 (Fla. 1969) and Julian

v. Lee, 473 So.2d 736 (Fla. 5'" DCA 1985).

Here, the legislature has defined the parameters of the
constitutional right to appeal by enacting the substantive
| aw known as the Crim nal Appeal Reform Act. As Maddox
itself recognizes, the Act does not elimnate the doctrine
of funda-nmental sentencing error and the courts have the
power to cor-rect such errors. Wth all due respect, the
Court’s authority to regulate practice and procedure does
not give it the power to unilaterally do away with the
doctrine of fundamental sen-tencing error and declare that
even fundamental sentencing errors nust be first raised via

t he changes to Rule 3.800(b)(2) nade in Anmendnents 11

Thus, to the extent dicta in Maddox tends to support
what the district court has done in Harvey, such dicta
sinply cannot be squared with the separation of powers

principles of the Florida Constitution.
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Even if the dicta in Maddox was intended to be
construed in the manner the First District interpreted it in
Harvey, petitioner contends the w ndow period should be
deened to remain open until May 11, 2000, the date Maddox
was deci ded, rather than Novenber 12, 1999, the date

Amendnments Il was decided. This is required by the “fair

noti ce” aspects of the Due Process Clause of both the state

and federal constitutions. Rogers v. Tennessee 532 U. S.

451, 121 S.Ct. 1693, 149 L.Ed.2d 697 (2001) and Bouie V.
City & Colunbia, 378 U S. 347, 84 S.Ct. 1697, 12 L. Ed. 2d

894 (1964).

I n both Bouie and Rogers, it was held that judicial
abrogation of a legal doctrine by an appellate court
decision violates the “fair warning” principle of the Due
Process Clause and may not be given retroactive effect where
it is unexpected and i ndefensible by reference to the | aw
whi ch had been expressed prior to the conduct at issue.

Here, nothing in either the Act or Amendnents Il placed

t he bench and bar on notice that fundanmental sentencing
errors could not be corrected on direct appeal, but nust

i nstead be al ways rai sed under Rule 3.800(b)(2), especially
since funda-nental error was expressly referenced in the
Act. At best, this did not occur until Maddox was deci ded
May 11, 2000, with its | anguage concerning a “w ndow
period,” which was after petitioner in this case raised

fundanmental sentencing errors in the district court. It is
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al so noteworthy that in Harvey, the state conceded error in
the district court.

In Florida, the proposition that appellate courts have
the authority to correct fundanmental sentencing errors for
the first time on direct appeal goes back to at |east to the

1959 decision of the Court in Stanford v. State, 110 So.2d 1

(Fla. 1959)(dissenting opinion). In 1965, the Court in
Dallas v. Wainwright, 175 So.2d 785 (Fla. 1965), held that

where the defendant received a 30-year sentence where the
statutory maxi num was 20 years, it would be corrected via
habeas corpus due to “fundanental error appearing on the
face of the sentence which renders it void.” Id.

Thus, for at |east 40 years the doctrine of fundanental
sentencing error, where the error can be corrected by an
appel late court even if not preserved in the trial court,
has been part and parcel of the business of Florida
appel late courts. Not until Maddox was deci ded was anyone
on notice that even fundanental sentencing errors must now
be raised via Rule 3.800(2)(b). To rule that the “w ndow
period” mentioned in Maddox cl osed Novenber 12, 1999, before
Maddox was decided, is a violation of the Due Process Cl ause
as construed in Bouie and Rogers. |In order to conply with
the fair notice requirenent, the wi ndow nmust renmin open
until May 11, 2000, the date of Maddox, rather than Novenber
12, 1999, the date of Anendnents ||
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| SSUE || - CERTIFIED QUESTI ON

VWHERE THE DI STRI CT COURT PREVI OUSLY RULED THAT A
SENTENCI NG | SSUE | S FUNDAMENTAL ERROR, THE | NI Tl AL
BRI EF WAS FI LED AFTER THE EFFECTI VE DATE OF RULE
3.800(B)(2), FLORI DA RULES OF CRI M NAL PROCEDURE
BUT BEFORE THE FLORI DA SUPREME COURT DECI DED
MADDOX V. STATE, DOES MADDOX PRECLUDE THE DI STRI CT
COURT FROM RULI NG ON THE | SSUE AS A MATTER OF
FUNDAMENTAL ERROR?

Petiti oner contends the answer to this certified

question is “no.
While it is not very snooth to discuss petitioner’s

pro-cedural right to rely in his appeal on precedence

hol ding the sentencing errors in his case to be fundanental,

wi t hout di s-cussing the substance of the sentencing errors,

the certified question addresses only procedure. Petitioner

di scusses the substance of the errors in Issue Ill, infra.

The essence of this argunment, acknow edged in the First
District’s opinion, is that there was controlling caselaw in
the First District which held the two sentencing errors to
be fundanmental error. Assunm ng arguendo that Maddox hel d
even fundamental sentencing errors nust or should be raised
on a 3.800(b)(2) motion, that point was far from cl ear
bef ore Maddox was decided in May, 2000. Brannon’s initial
brief was filed in April, 2000, before Maddox was deci ded.

At the tinme his initial brief was filed, Nelson, infra,

was controlling caselaw in the First District which held an
habi t ual of fender sentence could not be inposed for
possessi on of cocaine, and Nelson held this issue could be

rai sed on appeal as fundamental error. Spencer, infra, was
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controlling caselaw in the First District which held an
habi t ual of fender sentence could not be inposed for the
first time on violation of probation, and Spencer held this
i ssue could be raised on appeal as funda-nmental error.

Si nce Maddox upheld the concept of fundanental error,
it is far fromclear how it precludes Brannon from raising
funda- mental sentencing errors for the first tine on appeal,
but for the First District’s decision in Harvey. \Whatever
the resolu-tion of that issue, however, Brannon cannot
fairly be held to a procedure - which nust be enpl oyed
before the initial brief is filed - when that procedure was
not articulated - assum ng arguendo that Maddox arti cul ated
a policy that all sentencing errors nust be raised in a
3.800(b)(2) motion - until after his initial brief was
filed.

Petitioner was entitled to rely on precedential cases
fromthe First District that held these sentencing issues
wer e fun-danmental error which could be raised for the first
time on direct appeal. Assum ng arguendo that Maddox
requi res funda-nmental sentencing errors to be raised on a
3.800(b)(2) motion, although there was no express holding to
that effect, peti-tioner could not conply with a rule froma
case which did not exist at the tine he filed his initial

brief.
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| SSUE 111 - THE SENTENCI NG ERRORS

THE TRI AL COURT COWM TTED FUNDAMENTAL ERROR I N

| MPOS- | NG AN HABI TUAL OFFENDER FOR THE FI RST TI ME

ON VI OLA- TI ON OF PROBATI ON, AND | N | MPGSI NG AN

HABI TUAL OFFEN- DER SENTENCE FOR POSSESSI ON OF

COCAl NE

A. No habi tual

of fender sentence for possession

It is well-settled that any type of possession of
cocai ne, including possession with intent to sell, is
statutorily dis-qualified from habitual offender sentencing.

Brown v. State, 744 So.2d 1184, 1885 (Fla. 2d DCA 1999).

In Gregory v. State, 739 So.2d 100 (Fla. 2d DCA 1999),

the Second District held that, under its decision in Denson
v. State, 711 So.2d 1225 (Fla. 2d DCA 1998), an habi tual

of fender sentence for an excluded offense was illegal or a
“serious, patent sentencing error,” which could be corrected
on appeal even though there had been no objection in the
trial court. The First District Court also has
characteri zed an habi tual offender sentence for felony petit
theft - another crime sta-tutorily exenpt from habitual

of fender sentencing - as creating an illegal sentence and

f undanental error. Nel son v. State, 719 So.2d 1230, 1231

(Fla. 1st DCA 1998)(gen. div. en banc).

Maddox approved the First District’s decision in Nelson
and the Second District’s in Denson:

Because we find that inproper habitualization of

t he defendant contrary to specific statutory

requirenments is a patent, serious error that has a
quantifiable effect on the length of the
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def endant's incarcera-tion, we find that this type

of error should be cor-rected on direct appeal as

fundamental. For these reasons we approve the

First District's opinions in MKnight and Nel son

and the Second District's opinion in Denson on

this issue. (enphasis added)
760 So.2d at 102.

As argued in Issue Il, even if after Maddox the rule is
t hat fundanental sentencing errors nmust or should be raised
on a 3.800(b)(2) motion, that point was far from cl ear
bef ore Maddox was decided in May, 2000. Brannon’s initial
brief was filed in April, 2000 before Maddox was deci ded.
At the tinme his initial brief was filed, Nelson was
controlling caselaw in the First District, and Nelson held
this issue could be raised on appeal as fundanmental error.
Brannon cannot reasonably be held to a rule established
after he filed his initial brief.

B. Habi tual
of f ender sentence nmamy not be inposed
for first tinme on

vi ol ation of probation

In Spencer v. State, 739 So.2d 1247 (Fla. 1st DCA

1999), the First District held that inposing an habitual
of fender sentence for the first time on violation of
probation created an illegal sentence, which was fundanmenta
error which could be raised for the first time on appeal.
The court said:

An illegal sentence is fundanmental error which can

be renedied at any tine, including on direct

appeal. See Nelson v. State, [supra]. The

sentence [ Spencer] received upon revocation of

conmmunity control was illegal because it "patently
fail[ed] to conport with statutory or
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constitutional limtations.” State v. Mncino,
714 So.2d 429, 433 (Fla. 1998). When a sen-tence
has been illegally increased upon resentencing,
not hi ng prevents a reviewing court's correcting
the sentence that results. See Hopping v. State,
708 So.2d 263, 265 (Fla. 1998); House v. State,
696 So.2d 515 (Fla. 4th DCA 1997).

739 So.2d at 1248.

So, again, at the time the initial brief was filed in
this case, Maddox had not yet been decided, and First
District pre-cedents held this issue was fundamental error
whi ch could be raised for the first time on appeal, and
petitioner was entitled to rely on these cases.

Under si gned counsel is proceeding on the assunption
that this court is likely to reach only the procedural
i ssues, and not the substantive sentencing issues.
Neverthel ess, to be candid with the court, this issue,
whet her an habitual offender sentence could be inposed on
Brannon for the first time on violation of probation, is far
nore conplicated than the cite to Spencer m ght indicate.

The resolution of this issue requires reconciling what

petitioner contends are the essentially irreconcilable

di ffer-ences between this court’s opinions in Marvin Lee
Ki ng and Geohagen, and the district court opinions in
Welling and Aaron Calvin King. Marvin Lee King v. State,

681 So.2d 1136 (Fla. 1996); Geohagen v. State, 639 So.2d 611

(Fla. 1994); Welling v. State, 748 So.2d 314 (Fla. 4th DCA

1999) (en banc), review denied, 770 So.2d 163 (Fla. 2000),

Aaron Calvin King v. State, 597 So.2d 309 (2d DCA), review
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deni ed, 602 So.2d 942 (Fla. 1992).

At the heart of this issue are two problens. First is
t he i nescapabl e fact that probation and habitual offender
sentences are sinply inconpatible; they start from

conpl etely opposite assunptions. The focus of the habitual

of fender statute, above all, is the protection of the
public. |f an enhanced sentence is necessary to protect the
public, then probation alone is not appropriate. |If

probation is appropriate, then an enhanced sentence is not
necessary. Conbining these disparate ideas |eads to the
i nconsistent results illustrated in these cases.

Second, under the circunstances of the instant case,
where the trial court does not inpose an habitual offender
sentence initially, the sentence inposed nust necessarily be

character-ized as a guidelines sentence. Geohagen, Marvin

Lee King and Welling say so, and Aaron Calvin King at | east

suggests it. Undersigned counsel suggests Welling is the

rational limtation on Aaron Calvin King. Rat her than

trying to identify probation as habitual or non-habitual,
courts should find it to be non-habitual unless, as in
Wl ling, the court inposes a sentence of incarceration which
could only be authorized by the habitual offender statute,
and then suspends it. That approach m ght reconcile the
di sparities.

When Brannon was first sentenced, the judge found he

qualified as an habitual offender, but did not inpose

-23-



sentence as an habitual offender. Rather, he placed Brannon
on proba-tion with a condition that he serve 18 nonths in a
“jail bed” program Even assum ng Brannon were on notice
that the court intended to sentence him as an habitual

of fender were he to violate probation, he contends that

i mposi ng a non-habitual sentence initially precluded the
court frominposing an habi-tual offender sentence for the

first time on violation of probation, under Marvin Lee King.

V CONCLUSI ON
Based upon the foregoing anal ysis, argunents, and

authori-ties, petitioner urges the Court to answer the first

certified question “yes,” and the second question “no.
Petitioner requests the Court to quash Harvey and Brannon,
vacate his sentence, and remand with directions to
resentence him
Respectfully subm tted,
NANCY A. DANI ELS

PUBLI C DEFENDER
SECOND JUDI CI AL CIRCUI T

KATHLEEN STOVER

Fl a. Bar No. 0513253
Assi st ant Public Defender
Leon County Court house

301 S. Monroe, Suite 401
Tal | ahassee, Florida 32301
(850) 488-2458
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| HEREBY CERTIFY that a copy of the foregoing has been
furnished to Trisha E. Meggs, Assistant Attorney General, by
delivery to The Capitol, Plaza Level, Tallahassee, Florida,
and a copy has been mailed to M. Johnnie E. Brannon, inmate
no. HO049195, Jackson Correctional Institution, 5563 10th
St., Malone, FL 32445, this _____ day of October, 2001.
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