SUPREME COURT OF FLORI DA
CASE #: SCO01-1713

LOVER TRI BUNAL #: 5D00-2878
DI STRICT OF ORIG N: FI FTH

COUNTY OF ORI GI N: ORANGE
ORANGE COUNTY #: PR97-1075

BRI TTANY W GG NS AND MARQUI S W GG NS, M NORS,
Petitioners

Vs.

THE ESTATE OF APRI L BROWN W\RI GHT,

Respondent

PETI TI ONERS' REPLY BRI EF

Linda L. Schw cht enberg

LI NDA L. SCHW CHTENBERG, P. A.
Florida Bar # 0899666

P. O. Box 1567

Ol ando, FL 32802- 1567

Phone: 407-246-8488

Attorney for Petitioners

Page 1 of 10



RESPONDENT' S “1 SSUE” FAILS TO APPLY AlLL OF THE RULES
REGULATI NG THE FLORI DA BAR.

Respondent's framng of the issue attenpts to |limt the
review of this Court to only one portion of the Rules Regul ating
the Florida Bar. Respondent's only issue is that there cannot
be a division of fees between firnms w thout the express witten
agreenment of the client, per rule 4-1.5(qg)(2). Thus framed,
the i ssue avoids the application of other portions of the Rules
Regul ating the Florida Bar. One cannot cherry-pick the rules to
use: a given situation either conplies with all the rules, or it
i s unethical and barred.

Respondent's issue fails to discuss rule 4-1.5(f), which
requires a witten contingency fee contract with a client in
order to take a fee for representation. The PR s attorney had
no such contract with the Petitioners. His contract was
specifically limted to representing M. Wight as the PR
i ndividually, and as father of the two Wight children.

Respondent's argunent appears to be that, as PR, he
represented all survivors at all times in the proceedings.
Assum ng for the sake of argunent that this is true, then
Respondent cannot show that he conplied with rule 4-1.7(a).
This rul e mandat es:

A lawer shall not represent a client iif the

representation of that client will be directly adverse

to the interests of another client, unless;
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(1) the lawer reasonably believes the representation

wi || not adversely af f ect t he | awyer's

responsibilities to and relationship with the other

client; and

(2) each client consents after consultation.

Respondent cannot credi bly argue that his representati on of
the PR, and efforts to maxim ze the Wights' recovery to the
detrinment of the Wggins children, was not “directly adverse to
the interests of another client.” Further, Respondent did not
ever nmeet or consult with the Wggins children, nuch | ess obtain
“consent after consultation” for his adverse representation.

In addition to ignoring rule 4-1.5(f) and rule 4-1.7(a),
Respondent ignores rule 4-1.5(f)(4)(B). This rule sets forth
t he maxi num conti ngency fees which may be charged absent court
approval . Respondent fails to address the violation of rule 4-
1.5(f)(4)(B) whichis inplicit in both the probate court's order
and in the Fifth District's decision. Respondent cannot argue
that the Wggins survivors are not paying a double fee, or a fee
in excess of what the rule allows, because such an argunment is
not supported by the facts.

Respondent cannot construe rule 4-1.5(f)(4)(B) and F.S. §

768.26 in _pari materia, as doing so wll conpletely defeat

Respondent's position. Thus, Respondent sinmply ignores rule 4-
1.5(f)(4)(B) in his brief. Respondent fails to address a

survivor's right to have representation without being penalized
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by a doubl e fee.

Lastly, Respondent's construction of rule 4-1.5(g)(2)
assumes that the “client” did not agree to a fee split between
firms. If the only “client” is the PR, then Respondent is
correct. If, however, the “clients” are the individual
survivors, then a fee split was expressly contenplated, and
chosen, by the choice of a separate law firm for the non-PR
survivors. The choice of a separate law firm and separate
contingency fee contracts is conpletely in conpliance with rule
4-1.5(9)(2).

One cannot chose which rules to apply, and which ones to
di sregard. Respondent's “issue” fails to address all the
applicable rules. Respondent's “issue” fails to conply with the
rul es he ignores, and arguably fails to conmply with the one rule

he addresses.

1. THE PR S STATUS AS THE SOLE CLAI MANT DOES NOT EQUATE
TO ONLY THE PR S ATTORNEY BEI NG PAI D.

Respondent argues that since the Wongful Death Act and Di ng
v. Jones 667 So.2d 894 (Fla. 2nd DCA 1996) allow only the PR to
bring a claim then only the PR s attorney can be paid fees.
This is only partially correct, in that the PR is, indeed, the

only entity who may bring a claim See Waqagins v. W.ight 786
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So.2d 1247 (Fla. 5th DCA 2001) at 1249 and 1250:

[ T] he purpose of requiring the action to be brought by
the personal representative is to elimnate the
possibility of a multiplicity of suits against the
wrongdoer, to elimnate the potential for conpeting
beneficiaries to race to judgnment, and to prevent
preferential treatment of one or nore beneficiaries in
the disposition of their clains. See Hess v. Hess
758 So.2d 1203 (Fla. 4th DCA 2000); WIlliams V.
Infinity Ins. Co. 745 So.2d 573 (Fla. 5th DCA 1999);
Funchess v. Gulf Stream Apartnents of Broward County,
Inc. 611 So.2d 43 (Fla. 4th DCA 1992).

However, the PR s attorney is not the only attorney to whom

fees my be paid. Adans v. Mntgonery, Searcy & Denney, P.A.

555 So.2d 957 (Fla. 4th DCA 1990); Perez v. GCeorge, Hartz,

Lundeen, Flagg & Fulmer 662 So.2d 361 (Fla. 3rd DCA 1995);

Cat apane v. Catapane 759 So.2d 9 (Fla. 4th DCA 2000); Perris v.

Perris 764 So.2d 870 (Fla. 4th DCA 2000); and F.S. 8768.26 all
approved paynent of fees to |lawers hired by survivors, rather
than by the PR. The paynent issue is thus not whether attorneys
for survivors can be paid, but from what fund they should be
pai d, and at what financial penalty (if any) to the individual
survivors.

Respondent argues that only the PR s attorney should be
pai d, and that other attorneys nust superinpose their fees on
top of the PR s attorney's fee, to the mani fest detrinent of the
non- PR survivors. This argunment is in direct conflict with

Adans, Perez, Catapane, Perris, and rule 4-1.5.
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Respondent's argunment is justifiable only if F.S. 8768. 26
is read to mandate a double fee, one in excess of rule 4-1.5.
Perez found that F.S. 8768.26 did not apply to a pre-suit
settlenment, yet Waqggins uses that same statute to justify its
holding in the settlenment of a pre-suit claim

There is no statute, no case | aw except W ggins, and no rul e
whi ch support Respondent's position that only the PR s attorney

can be paid attorney's fees.

L1 THE ATTORNEY'S FEE CLAIM BY THE SURVI VOR S
ATTORNEY WAS TI MELY.

Respondent's Statenent of Facts suggests that Petitioners’
claim for attorney fees should be barred due to a |ack of
tinmeliness of that claim This point does not appear in
Respondent's argunent, and a review of the facts in the record
i nval i dat es Respondent's suggesti on.

Schwi cht enberg made her representation known to Nichols
early on, [R-1136] and the | awers regularly corresponded about
t he potential wongful death action and the proposed settl enment.
[ R-1136-1142]. Nichols was well aware that he did not represent
the Wggins children, and that his contract was with the Wi ght
claimants only. [R-347, 348, 1259]. Rule 4-1.5(f) requires a
contract with a client. In the absence of a contract wth
Ni chol s, there was no reason for the Wggins children to expect
himto make a claim for attorney's fees on their settlenent
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pr oceeds.

Fl ori da Probate Rule 5.042 requires “reasonabl e” notice of
any matter to be heard by the court. At no time was there
notice of Nichols' fee claimon the Wggins settlenent. The PR
filed a “Petition for Court to Approve Settlenent of M nors'
Cl ai mand Di vi sion of Settlenment between Heirs of the Decedent.”
[R-34,35]. There was no claim for attorney's fees in the
Petition. The Notice of Hearing on the Petition did not expand
the Petition, or add an attorney's fees claim [R-38,39].
During the hearing, at no tinme did Nichols request a specific
amount of attorney's fees, or argue for a particul ar percentage
of recovery to be taken as fees. [R-944 to 980].

After the hearing, Nichols filed various letters with the
Court. In response, Schw chtenberg filed a Mdtion to Strike
Sham Pleadings [R-54 to 61] which attached copies of her
contracts with the Wggins children, and which referenced the
fees set forth in the contracts. Thereafter, Nichols filed a
“Verified Enmergency Mdtion of the Personal Representative for an
Order Approving Settlenent for Mnors.” [R-62 to 69]. Thi s
Motion for the first time advised that it was Nichols'
contention that Schw chtenberg

has no legal or equitable basis to request that this

court award her an attorney's fee fromthe proceeds of

the settlement...If she wants a fee, it should be

pursuant to a witten contract she has wth her
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client, not from proceeds which belong to the Estate.
[ R- 65]

The Order Approving Settlement for Mnors and Determ ning
Distribution of Settlenent Between Mnors [R-82,83] made no
determ nation of the anpunt or recipient of attorney's fees. No
Motion for Clarification or Rehearing was filed on the issue of
attorney's fees. Ni chol s subsequently filed an appeal on the
Order Approving Settlenment which attacked the division of the
settl enment, and made no reference to attorney's fees.

During the pendency of that appeal, Schw chtenberg filed a
Moti on for Accounting [R- 230 to 232] and di scovered that Nichols
had received the settlenment funds and distributed them to
himself and his clients. [R-250, 251]. There was no Order
approving any attorney's fee, of any percentage, nor was there
an Order approving any attorney's costs. Thereafter,
Schwi chtenberg filed a Mdition for Attorney's Fees. [R-347 to
551]. Until the entry of the Order denying Schw chtenberg's
fees, there was no Order approving paynment of fees to Nichols.
[R-1339 to 1345].

Respondent's suggestion of |ack of tineliness of the Mdtion
for Attorney's Fees is not supported by the record. Ni chol s
took a fee without notice, wthout a hearing, and w thout an
Order granting his clained fees. Schwi chtenberg's claimfor fees
was inplicit before the hearing on the division of the
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settlenment, and was express upon her filing of the Mdtion to
Stri ke Sham Pl eadings [R-54 to 61]. There is no valid argunent

t hat Schwi chtenberg's Mdtion for Attorney's Fees was untinely.

V. CONCLUSI ON

The Suprene Court shoul d overturn the W ggins deci sion, and

should apply either Adans/Perez or Catapane/Perris to set a

clear standard for the recovery of attorney’'s fees to be i nposed
on non-PR survivors in pre-suit settlenments of wongful death
cl ai ns.

The standard should be in conpliance with both rule 4-1.5
and F.S. 8768. 26. No survivor should be required to pay

attorney's fees in excess of that allowed by rule 4-1.5.
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| HEREBY CERTI FY that this docunent has been served by U. S.
Mail on Jack B. Nichols, Esq., 801 N. Magnolia Avenue, Suite
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2254, Orl ando, Florida 32802; and G Charl es Wohl ust, Esq., P.O.

Box 941690, Maitland, FL, 32794, this 7th day of June, 2002.
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Li nda L. Schw chtenberg, Esg.
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