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ARGUVENT | N REPLY?

ARGUMENT | — | NEFFECTI VE ASSI STANCE OF COUNSEL AT PENALTY
PHASE
A Defici ent Performance
Appel l ee, like the circuit court, excuses counsel’s

deficient performance in devel opi ng and presenting
substantial, conmpelling mtigation about George Hodges’
background by arguing that M. Hodges was uncooperative wth
trial counsel. (Answer Brief at 25-27, 29)(hereinafter AB).
Appel l ee refers to the court’s order wherein the court stated:
“The record also reflects that during the penalty phase Hodges
became uncooperative with counsel and announced that he would
not testify in his own behalf.” (AB at 25).

Both the circuit court and Appellee fail to cite to any
evi dence that M. Hodges was uncooperative with counsel
because none exists. In fact, the record contradicts the
court’s finding and Appellee’s argunent. During the
evidentiary hearing, trial counsel testified that M. Hodges
was cooperative and provided counsel with information about
his fam |y and background:

Q And how woul d you characterize M. Hodges
when you . . . What was he |ike?

A: (BY MR PERRY) Quiet; unassum ng; you know

IM. Hodges will not reply to every issue and argunent,
however he does not expressly abandon the issues and cl ai ns
not specifically replied to herein. For argunents not
addressed herein, M. Hodges stands on the argunents presented
in his Initial Brief.



cooperative as far as, you know, if you asked a
guestion, he certainly answered your questions. He
was not conmbative. | don’t think he ever tried to
fire us. | don’t believe that. That is sonething
t hat happens quite often. He — he was cooperative.
| mean, like | said, he acted appropriately. Maybe
alittle depressed; but again, that is not unusual
in the situation he was in at that tine.

* * %

Q [I]n your consultations with M. Hodges, was
hi s behavi or appropriate and —

A: Fromwhat | can recall, it was al ways
appropriate. | don’t ever recall any inappropriate
behavior, | nmean -

Q Being disrespectful, |oud?

A: Ever getting angry, not — not a whole |ot of

emotion in any - one way or the other. Not crying,

not angry; just -
(PC-T. 411-3; see also PC-T. 433). \When the circuit court
judge inquired of trial counsel and asked if M. Hodges
thwarted his efforts to investigate and prepare for the
penalty phase, trial counsel responded that he did not (PC-T.
445-6, 447).°2

Further, the record reflects that M. Hodges provided
trial counsel with names of fam |y nenbers, friends and

enpl oyers, (PC-T. 424; Def. Ex. 22), and the nanes of

hospitals, treatnment centers and schools that had information

2Contrary to counsel’s testinmony that M. Hodges did not
thwart counsel’s efforts at the penalty phase, the court found
that M. Hodges thwarted trial counsel’s efforts (PC-R 1572-
3). The court’s order is conclusively rebutted by the record.



about M. Hodges (PC-T. 397-8; Def. Exs. 19, 20 & 21).3° M.
Hodges al so cooperated with the nental health experts (PC-T.
249, 252, 303-4). The court’s determ nation that M. Hodges
failed to supply trial counsel with information about his
background is not supported by the record.

The court’s conclusion that M. Hodges becane
uncooperative at the penalty phase of his trial is also belied
by the record. During his trial, M. Hodges’ counsel stated
for the record:

Judge, just for the record | talked to M.

Hodges, me and M. Perry both talked to M. Hodges,

about whether he wanted to testify during this part

of the trial or not. After review ng everything

with himand giving himthe benefit of nmy advice

concerning that decision, he has decided that he is

not going to testify. And | just wanted to put that

on the record for the Court and for M. Hodges.

(R 701) (enphasi s added).
The records fromboth the trial and evidentiary hearing

clearly reflect that M. Hodges was cooperative and did not

5The circuit court acknow edged in its order: “The
‘“Mtigating Circunstances Checklist’ introduced at the
evidentiary hearing clearly reflects that Hodges disclosed to
counsel considerable detail regarding his history.” (PC-R
1581). Thus, the court made inconsistent findings: the court
initially found that M. Hodges was not cooperative with trial
counsel and thwarted his efforts to investigate and present
mtigation, yet the court |ater acknow edged that M. Hodges
supplied trial counsel with “considerable” details about his
hi story. The record reflects that the court’s initial
conclusion is not supported by the evidence — evidence that
the circuit court |ater acknowl edged in its order denying M.
Hodges’ claim Al so, Appellee s assertion that M. Hodges’
“did not provide counsel with the information now urged as
mtigating” (AB at 27), is also refuted by the record.
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interfere with counsel’s preparation or presentation of
mtigation. Appellee’ s argunent is nmeritless; |ikew se, the
circuit court erred in finding that M. Hodges thwarted tri al
counsel’s efforts and was uncooperative.

Because Appellee’s argunent is not supported by the

record, Appellee’s reliance on Bruno v. State, 807 So. 2d 55

(Fla. 2001), is misplaced. |In Bruno, this Court found that
Bruno failed to cooperate with counsel and “prevented counsel
frominitially obtaining relevant information for penalty
phase.” 807 So. 2d at 68. Contrary to Appellee s argunent,
M . Hodges, unlike Bruno, was cooperative with trial counsel
and assisted with his defense to the best of his abilities.
Thus, Bruno has no effect on the resolution of M. Hodges’
claim*?

Appel | ee al so argues that trial counsel’s investigation
into M. Hodges’ background was reasonable. (AB at 25, 27).
Appel | ee and the court rely on the fact that trial counsel

attenmpted to present mtigation.®> (AB at 25; PC-R 1572-3).

“Appel l ee also relies on Bruno to argue that M. Hodges’
did not cooperate with the mental health experts at trial,
t herefore he cannot conpl ain about the inadequate nental
health evaluations. (AB at 29). Again, Dr. Maher testified
that M. Hodges did cooperate with himand provided himwth
i nformati on about his background (PC-T. 249, 252, 303-4).

The court also found that trial counsel’s perfornmance was
not deficient because counsel “was one of the nost experienced
trial lawyers in the Public Defender’'s office.” (PC-R 1572).
However, the court ignored trial counsel’s testinony that at
the time of M. Hodges’ trial, he was a felony bureau chief
and his duties entailed that he supervise thirty attorneys,

4



Appel |l ee al so relies upon Sweet v. State, 810 So. 2d 854 (Fla.

2002), and suggests that because M. Hodges’ trial counsel
spoke to “various potential w tnesses concerning mtigation”
counsel did not fail to investigate available nmitigating

wi t nesses.® (AB at 27).

Again, the record reflects that while trial counsel did
speak to a few witnesses by phone (or had his investigator
speak to a few witnesses by phone), and retained nmental health
experts, he failed to uncover the substantial nitigation about
M. Hodges.’” Appellee relies on a summary indi cating that
soneone fromtrail counsel’s office spoke to M. Hodges

not her, his sisters, a childhood friend and a few enpl oyers,

that he be involved in the adm nistration of the office,

i ncl udi ng maki ng hiring decisions, pronoting decisions,

trai ning younger |lawers and “putting out fires with judges.”
(PC-T. 443). Trial counsel also testified that he carried a
full capital case |oad as well as other felony cases (PC-T.
444- 445) .

6Appel |l ee’s reliance on Sweet is msplaced. |In Sweet,
this Court rejected Sweet’s claimof ineffective assistance of
counsel because Sweet did not denonstrate prejudice.

‘Appel | ee characterizes the evidence presented at the
penalty phase of M. Hodges’ capital trial as “substantial”.
Trial counsel presented the testinony of two witnesses at M.
Hodges’ penalty phase, his nother and brother-in-law. The
evi dence presented concerned M. Hodges’ dedication to his
fam ly. No evidence was presented regardi ng: the abject
poverty M. Hodges’ suffered as a child or M. Hodges’
al coholic, abusive father or M. Hodges’ unstabl e, abusive
not her or the “cesspool” of Lock Seven — where M. Hodges was
rai sed, where toxic waste was dunped into the water and
landfill within steps fromthe Hodges’ hone or M. Hodges’
unhappy and m serabl e childhood or his nental health problens.

5



(Def. Ex. 22), in order to support the argunment that trial
counsel’s investigation was reasonabl e.

However, in fact, the summary reveals that trial counse
did not conduct a reasonable investigation and failed to gain
any substantive information fromthe w tnesses. The summary
i ndi cates that substantive interviews were not conducted with
many of the witnesses. Rather, it appears that an
i nvestigator spoke to three of M. Hodges’ fam |y nembers in
West Virginia to arrange travel to the trial. |In fact, trial
counsel could not renmenmber whether or not he ever spoke to M.
Hodges’ nother on the phone, but he did renmenber that his
first substantive interview occurred when she arrived in
Florida for the trial (PC-T. 404, 408). Likew se, trial
counsel had never even spoken to M. Hodges' father until
after the trial began when his father cane to Florida for the
trial (PC-T. 405).¢%

At the evidentiary hearing, Karen Sue Tucker testified
t hat she woul d have traveled to Florida and testified for her
brother (PC-T. 71-2). Contrary to Appellee’s position, the
notes compiled by trial counsel indicate that Karen Sue was
concerned about traveling to Florida but that “[s]he m ght be

able to fly down if she could get right back, possibly the

8Trial counsel recalled that after M. Hodges attenpted to
commt suicide, while the jury was deliberating, M. Hodges’
father asked trial counsel if he was “going to get his gun
back” (PC-T. 406).



sanme day.”® Trial counsel nmade no arrangenents for Karen Sue
to travel to Florida or any arrangenents to provide the
i nformati on she possessed to his nental health experts, i.e.
affidavits, declarations, or phone interviews with Drs. Maher
and Gamache.

Additionally, the summary of the conversation with Karen
Sue contains no information about M. Hodges’ background.
Karen Sue testified that she was never asked questi ons about
her famly's poverty, her father’s alcoholism violence in the
house or any other information about M. Hodges’ chil dhood
(PC-T. 70). Karen Sue would have provided the information
about M. Hodges’ horrific childhood had she been asked (PC-T.
71) .

Al so, trial counsel testified that M. Hodges’ brother,
Robert, was incarcerated at the time of the trial, so he did
not attempt to speak with him (PC-T. 399-400). 1In fact, he

was not.1® Robert testified that he had been rel eased from

SAppel | ee asserts: “Karen Sue Tucker could not attend the
trial based on famly circunstances.” (AB at 28). Also, the
circuit court found: “Hodges’ sister, Karen Sue Tucker, was
contacted and told the investigator that she could not attend
the trial.” Appellee’ s assertion and the court’s finding are
refuted by the interview notes which indicate that the w tness
stated it would be difficult, but that she may be able to
attend if she could make the trip and testify wthin a day.
(Def. Ex. 22). There is no reason that the travel could not
have been arranged.

1The court incorrectly stated that Robert testified he
was incarcerated at the tinme of his brother’s trial (PC-R
1554) .



prison a nonth and a half before the trial began; he was
avai lable to travel to Florida and woul d have provided
background i nformati on about M. Hodges had he been asked to
do so (PC-T. 94-6).

M . Hodges provided trial counsel with no I ess than
si xteen nanmes of famly w tnesses. M. Hodges al so provided
detailed information to trial counsel about his previous
enpl oynment, education and treatnment. Trial counsel contacted
only a handful of the individuals M. Hodges’ provided. Trial
counsel failed to conduct any independent investigation; trial
counsel failed to secure the attendance of the w tnesses he
did locate; trial counsel did not send an investigator to West
Virginia or attenmpt to | ocate any teachers, neighbors or
counsel ors who knew about M. Hodges’ depl orable chil dhood.
For exanmpl e, Madeline Ham Iton, a neighbor of the Hodges,
provi ded information about George Hodges in the formof a
sworn affidavit:

2. In 1963, | nmet Lula Hodges and her fanmly

when | noved next door to her in Lock Seven, near
St. Al bans, West Virginia.

* * %

5. [ M. Hodges’ father] was an al coholic and a
ganbl er. He becane a nasty, nean and vicious smart
al eck when he drank.

6. [ M. Hodges’ father] was an unfaithful and

abusi ve husband to Lula. They fought about his
infidelities and their financial problens. They
woul d yell and scream at each other and George [ Sr.]
would call Lula a fat cow and ot her deneani ng nanes.

7. Lula and George [Sr.’s] fights were | oud
and woul d escal ate i nto physical confrontations.

8



VWhen George [Sr.] would | eave town to head back to
his job Lula would be left behind with bl ack eyes
and bruises all over her body. No one in the

nei ghbor hood spoke up for Lula. In West Virginia
that was the way it was. You took what your husband
di shed out.

8. Lul a was extrenely unhappy and she was
doi ng anything to try and be happy. She started
drinking and taking diet pills and acting real
silly. She would take her ironing out on her front
porch and iron clothes in her bra and underwear.

* * %

10. Lula didn’t think about her kids. They
were left to fend for thensel ves. She was spendi ng
nost of her time getting back at George [Sr.].

11. Lula’s kids were sickly, noody and sull en.
[ Geor ge Hodges] was skinny and scrawny. Karen and
Robert’s teeth were rotten.

* * %

13. The poverty and living conditions in Lock
Seven were horrific. Lock Seven was the tail end of
the world. It was nuddy and people were living in
tar shacks everywhere. That area | ooked |ike one of
t hose commercials you see on tel evision that exposes
the wetched living conditions in foreign | ands.

14. There was a dunp right down the street from
where Lula and | lived. People would go there and

pi ck through the dump for food. Once, sonmeone found
a dead baby in a bag down there.

(Def. Ex. 8).' Trial counsel unreasonably failed to obtain
any relevant information about M. Hodges’ chil dhood.

Further, contrary to Appellee s contention, trial counsel

1Several other witnesses attested to the wetched
conditions of M. Hodges’ childhood. (See Def. Exs. 4-8 -
Affidavits of Richard Sanson, Jean Sanson and Lul a Hodges).



did not speak to two of the three witnesses who testified at
the evidentiary hearing and trial counsel failed to speak to
anyone who provided sworn affidavits, other than M. Hodges’
not her . 12

Had trial counsel even scratched the surface of M.
Hodges’ background he could and woul d have di scovered that the
Sout hern Appal achi an regi on was the subject of extensive
soci ol ogi cal research which was available at the tinme of M.
Hodges’ trial. Dr. Richard Ball, a sociologist testified that
he had conducted nunmerous studies about the poverty and soci al
di sorgani zati on of the Southern Appal achian culture (PC-T.
457-8). Lock Seven, the area where M. Hodges was rai sed was
one such area (PC-T. 460). ©Dr. Ball testified that research
was conducted, beginning in the |ate 1960s and conti nui ng
t hroughout the 1970s and 1980s, about the Appal achi an Regi on
(PC-T. 481). These studies and reports would have been
avai lable in 1989 (PC-T. 481).

Dr. Ball testified that the Appal achia regi on was “cut
off for a long period of time fromthe outside world.” (PCT.
463). The isolation, caused by the geographical
circunstances, led to conmon behavior patterns and attitudes

in the area (PC-T. 463). Physical and enotional abuse of

RActually, it is unclear fromthe record and tri al
counsel had no independent record of whether or not he ever
spoke to Karen Sue Tucker or if his investigator did. Karen
Sue testified that she was not asked to provided information
simlar to the informati on she provided at the evidentiary
hearing (PC-T. 66).

10



one’s wife and children becanme a normal aspect of famly life
(PC-T. 466). The area was al so marked by serious financi al
and social inpoverishment (PC-T. 468-9). Specifically, Dr.
Ball testified that when George Hodges lived in Lock Seven the
area was “at the bottom of the | adder soci oeconom cally” (PC-
T. 474), and M. Hodges’ famly was at the bottom of that
| adder in the area. (PC-T. 480).13

Dr. Ball also testified about his research of the dunp:
The dunp’s history dated back to the early 1900s. “[A]s it
became a dunpi ng ground for all sorts of things, not only the
muni ci pal dunp for St. Al bans, but also a dunping ground for
various industrial waste; and so, it becane even nore
problematic . . .” (PC-T. 476). Dr Ball described the dunp:

The dunp was actually the playground, and in

sone way it was part of the food supply. It was a —

the children played in the dunp. The — there were

really very few areas there for children to play,

and that was one area. And the children played

there. There were itens discarded there including

food and so on, and people from Lock Seven woul d go

to the dunp. They would recover itens which they

could use for their homes in sonme way or other.

They woul d recover discarded food which they coul d

use.
(PC-T. 478).

Also, Dr. Ball testified that studies existed regarding
the chemcals in the area inpacting the residents’ physical
and mental health (PC-T. 491).

Dr. Marlin Delaney also testified that an Environnenta

BDr. Ball also testified that the Appal achi an Regi on was
one of the poorest regions in the United States (PC-T. 484).

11



Protection Agency (EPA) report was released in 1984, five
years before M. Hodges’ capital trial, which detailed the
dunpi ng and waste nmaterials that were deposited into the
Kanawha River and the landfills in the nearby areas (PC-T.
128). Dr. Delaney stated that the report essentially depicted
the area where M. Hodges was raised as a “cesspool” “because
of the tremendous anount of dunping” (PC-T. 128).

Dr. Del aney al so described the toxins in the river and in
the area (PC-T. 129). He testified that exposure to the
toxi ns could occur in several ways including, through the
water in the river, if one ate the fish fromthe river,

t hrough air em ssions and through skin contact with the soil
around the area (PC-T. 129-30). Specifically, Dr. Del aney
di scussed the | ead that was introduced into the system and

t hat exposure to | ead was proven to cause neurol ogical and
behavi oral problens (PC-T. 131). The information and
documents relating to the environmental contanmi nants in the
Kanawha Ri ver and the surrounding areas and effects were
avai l able at the tine of M. Hodges’ capital trial.

A plethora of mtigating evidence was available to tri al
counsel. M. Hodges’ assisted trial counsel in identifying
potential w tnesses and avenues of investigation. Trial
counsel, through no fault of M. Hodges, failed to uncover the
abundance of mtigation.

Li kewi se, trial counsel also failed to supply information

to his mental health experts. Trial counsel testified that he

12



retained two nental health experts to evaluate M. Hodges at
the time of his trial (PC-T. 423). Trial counsel requested

that the experts: “review whatever we sent thenm go out and

talk to the defendant; indicate to us, you know, if they
t hought there were any nmental health problens . . . determ ne
if there was . . . anything mtigating we could present to a

jury regarding their nmental health.” (PC-T. 423). However
trial counsel did not request that psychol ogical testing be
conducted. Also, trial counsel failed to provide his experts
with any background materials. Rather, trial counsel sent his
experts the police and autopsy reports. Trial counsel sought
background records about M. Hodges, but the letters
requesting records are dated after the experts had conpl et ed
their evaluations and reported to trial counsel. Dr.
Gamache’s report is dated May 17", yet, trial counsel did not
request background records, including school records, hospital
records and treatnent records until June 1t (PC-T. 397-8, 438-
9; Def. Ex. 19-21).% In fact, the records were received only
two weeks before M. Hodges’ trial began.

Dr. Gamache’s report reflects that trial counsel failed
to explain the purpose of his evaluation. Dr. Ganmache
i ndicated that M. Hodges suffered from a psychol ogi cal

di sorder, however, he related that his diagnosis could be used

“Not all of the records were requested on June 1, 1989,
sonme records were requested at the end of June. M. Hodges’
capital trial began on July 10, 19809.

13



by the State to argue for an “upward departure fromthe
sentenci ng gui delines” (Def. Ex. 10). Clearly, Dr. Gamache
did not understand the sentencing statute or the fact that the
State was limted to arguing evidence relating to the
enuner at ed aggravating circunstances. Therefore, Appellee’s
claimthat it was reasonable for trial counsel to rely upon
Dr. Gamache’s concl usions does not nmke sense; as trial

counsel testified, Dr. Gamache’ s concl usions were not nmade in
the context of mtigating evidence that could be presented in
a capital penalty phase (PC-T. 430).

Trial counsel recalled that the experts found sonething
about depression, but that he believed it was “nothing that
would rise to mtigation.” (PC-T. 431). Trial counsel failed
to investigate M. Hodges’ depression any further.

Dr. M chael Maher was retained to evaluate M. Hodges in
1989. Dr. Maher testified that he was only provided with
police and autopsy reports (PC-T. 246). He received no
background materials about M. Hodges (PC-T. 250). Dr. WMaher
admtted that he m ssed the diagnosis of M. Hodges because he
didn’t have the information, including neuropsychol ogi cal
testing, to conduct a proper evaluation (PC-T. 320). Dr.

Maher also testified that when he rendered his opinion to
trial counsel he made clear that his findings were prelimnary
and trial counsel should contact himif any other background
mat eri al was obtained (PC-T. 253-4).

Trial counsel failed to provide the nental health experts

14



wi th avail able information that woul d have assisted themin
properly evaluating M. Hodges.?!® For exanple, a wealth of

i nformati on about M. Hodges’ nental health was well
documented in his jail records. Upon adnission to the jail, a
“Recei ving Screening” was performed. |In that screening, M.
Hodges informed the prison health services that he had
sustained head injuries in his past (Def. Ex. 3). Also,
within days of M. Hodges’ incarceration, and four nonths
before his trial, he threatened to commt suicide (Def. Ex.
3). Four days later M. Hodges slit his right wist, but
mai nt ai ned that he cut hinself when he fell in the shower
(Def. Ex. 3). Trial counsel did not provide any nmedical or
jail records to the nmental health experts.

Furthernmore, Lula Hodges told trial counsel that M.
Hodges fell out of a truck when he was five years old and that
he did not receive any nedical attention for his injuries.
Several other head injuries were al so docunented. Again,
trial counsel failed to supply his experts with any
i nformati on about M. Hodges’ nedical history.

Appel | ee asserts that trial counsel made a strategic

deci sion not to present the opinions of the mental health

®The State’s own expert, Dr. Sidney Merin, criticized the
original evaluation conducted at trial. Dr. Merin explained
t hat an adequate evaluation consists of: 1) taking a history
fromthe client; 2) observing the client; 3) adm nistering
psychol ogi cal tests and 4) review ng docunents regarding
background information. Drs. Maher and Gamache failed to
conduct any psychol ogical testing or review any background
records about M. Hodges. (Supp. PC-R 22).

15



prof essionals. (AB at 28, 29). Appellee cites to trial
counsel’s testinmony at the evidentiary hearing. However,
trial counsel did not testify that he made a strategic

deci sion. See PC-T. 431-432, as cited by Appellee.
Additionally, trial counsel did not make an i nforned decision
because he failed to provide his nental health experts with

t he necessary background information to adequately eval uate

M . Hodges and render conpetent opinions. Thus even if trial
counsel had testified that his decisions were strategic his

performance cannot be deened reasonable. See Stevens v. State,

552 So. 2d 1082, 1087 (Fla. 1989).

As addressed previously, trial counsel failed to provide
the nmental health experts with any information from M.
Hodges’ fami |y nenbers, friends, neighbors, teachers or
enpl oyers about M. Hodges’ chil dhood and background. Tri al
counsel’s performance was deficient.

“[Aln attorney has a strict duty to conduct a reasonable
i nvestigation of a defendant’s background for possible

mtigating evidence.” State v. Ri echmann, 777 So. 2d 342, 350

(Fla. 2000), gquoting Rose v. State, 675 So. 2d 567, 571 (Fl a.

1996). At the tinme of M. Hodges’ capital trial it was “well

settled that evidence of fam |y background and persona

hi story may be considered in mtigation.” Stevens v. State,

552 So. 2d 1082, 1086 (Fla. 1989), citing Brown v. State, 526

So. 2d 903, 908 (Fla.), cert. denied 488 U S. 944 (1988). In

Ragsdale v. State, this Court held that trial counsel’s

16



perfornmance was deficient because:

[T]rial counsel’s entire investigation consisted of

a few phone calls nade by his wife to Ragsdale’s

fam |y menbers. Counsel did not know who his wife

contacted or the content of the conversations

bet ween his wife and the individuals contacted.

Further, counsel did not talk to any famly nenmbers

hi msel f; he only understood fromhis wi fe that

Ragsdal e’s famly was not particularly hel pful or

i nterested.
798 So. 2d 713, 719 (Fla. 2001). Likewi se, in M. Hodges’
case, trial counsel directed his investigator to call a few
fam |y menbers (PC-T. 390), and trial counsel had no
i ndependent recoll ection of speaking to any of the potential
wi t nesses, except for M. Hodges’ nother, with whom he
interviewed after she traveled to Florida for M. Hodges’
trial (PC-T. 404). Further, substantive interviews were not
conducted with the famly menbers with whomthe investigator
spoke and several w tnesses supplied by M. Hodges were never
even contacted. (Def. Ex. 22).

Per haps the nost egregi ous i nadequacy of trial counsel’s
“investigation” was that he did not send an investigator to

West Virginia. In Stevens v. State, this Court found that the

fact that trial counsel failed to uncover valuable mtigating
evi dence was caused, in part, by the fact that Stevens’ had
only recently noved to Florida and “nost of the individuals
able to provide mtigation testinmony |lived in Kentucky,

St evens’ previous honme.” 552 So. 2d 1082, 1086, n. 7 (Fla.
1989). As in Stevens, trial counsel in M. Hodges' case did

not adequately question the potential w tnesses he did
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contact. Id. Thus, as did Steven's trial counsel, M. Hodges’
trial counsel failed to obtain avail able, conpelling
background i nfornmation.

Simlarly, in Ventura v. State, this Court found

trial counsel’s performance at the penalty phase of Ventura’'s
trial deficient. 794 So. 2d 553, 570 (Fla. 2001). In Ventura,
trial counsel called three witnesses to testify, but failed to
contact several other wi tnesses who either testified at the
evidentiary hearing or submtted affidavits. Id. M. Hodges’
trial counsel’s performance was equally deficient, because he
did not contact several of the witnesses provided by M.
Hodges and he failed to conduct adequate interviews with the
wi tnesses who were contacted. Additionally, as in M. Hodges’
case, trial counsel solely relied on M. Hodges’ to provide
mtigating information. |d.

In Hldwin v. Dugger, this Court found trial counsel’s

performance deficient because trial counsel “failed to unearth
a | arge amobunt of mitigating evidence”. 654 So. 2d 107, 109
(Fla. 1995). This Court noted that trial counsel failed to
uncover Hildwi n's psychiatric hospitalizations and suicide
attempts. Id. In M. Hodges’ case, trial counsel failed to
uncover M. Hodges’ several, docunented attenpts to comit
suicide. And while trial counsel obtained some of the records
relating to M. Hodges’ prior nental health eval uati ons and
counseling, they were discovered after the nmental health

experts perfornmed their evaluations and trial counsel did not
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provide the materials to his nental health experts.

Trial counsel did virtually no preparation for the
penalty phase. His performance was deficient.
B. Prej udi ce

Appel | ee al so argues that M. Hodges has not denpnstrated
prejudice. (AB at 26). Appellee characterizes the mtigation
presented at the evidentiary hearing as “substantial”. (AB at
26, 27). Thus, Appellee contends that the additional evidence
presented by M. Hodges in postconviction was not
qualitatively or quantitatively different fromthe mtigation
presented at M. Hodges’ penalty phase. (AB at 26). Appellee
again relies on Bruno v. State, 807 So. 2d 55 (Fla. 2002).

In Bruno, this Court stated:

The trial court noted that Bruno’'s failure to
cooperate with counsel prevented counsel from
initially obtaining relevant information pertaining
to the penalty phase. Despite this obstacle,
counsel still presented evidence concerning several
potential mtigating circunmstances: Bruno's
ext ensive enotional and drug history, Bruno’ s drug
use at the tinme of the nmurder, Dr. Stillman’s
testimony that Bruno had organic brain danage as a
result of his drug use, and testinony that Bruno had
attenmpted suicide and was briefly hospitalized.

Counsel s performance in this case nay not have
been perfect, but it did not fall below the required
standard. . . . Moreover, counsel’s perfornmance
cannot be consi dered deficient sinply because the
evi dence presented during the 3.850 hearing may have
been nore detailed than the evidence presented at
trial, especially in light of the fact that the
substance of both presentations was essentially the
sane.

Bruno, 807 So. 2d at 68. Appellee m scharacterizes the
evi dence presented at M. Hodges' capital penalty phase.

At M. Hodges' capital penalty phase, trial counsel
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presented the testinony of two witnesses: M. Hodges’ nother
and his brother-in-law. There testinony conmprises |ess than
five-and-a-half transcript pages and primarily focused on the
fact that M. Hodges was dedicated to his famly (R 694-8).
Lul a Hodges also testified that the fam |y noved a | ot when
George was young and CGeorge’s brother, Randy drowned and this
seened to effect George (R 694). Appellee s argunent that

t he evidence presented was “substantial” is ridicul ous.

I n conparison, at the evidentiary hearing, M. Hodges
presented testinony from several w tnesses about his
background and three nmental health experts. The quantity and
gquality of the evidence presented at the evidentiary hearing
was nmarkedly different fromthat presented at M. Hodges’
trial. M. Hodges’ famly was one of the poorest famlies in
the United States in the 1960s through the 1970s (PC-T. 474,
480). The famly had little to eat and the children were
mal nouri shed (PC-T. 78). The famly wore feed sacks as
cl ot hes and searched through the waste and garbage in the dump
near their honme to find food, clothes and toys (PC-T. 31).
The Hodges noved over twenty tinmes in thirteen vyears (PC-T.
30). The Hodges’ homes were usually two bedroom shacks where
the five children all slept in the sane room in the same bed
(PC-T. 40). The homes did not have heat and some only had
out door plunmbing (PC-T. 39).

Lock Seven, the area where George Hodges lived, is in the

Appal achi an region, |ocated along the Kanawha River. Chem cal
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plants line the river and spew toxic waste into the air, soil
and water (PC-T. 128). Due to the contam nation, Lock Seven
al ways snelled |like skunk (PC-T. 38). There were no paved
roads in Lock Seven, just nuddy paths to the shacks and
trailers (PC-T. 107).

M . Hodges’ father was an abusive al coholic who beat his
wife and children several times a week (PC-T. 41-3). He would
use his fists or a belt and he would often shake the children
then and throw t hem up against walls (PC-T. 41-3). M.
Hodges’ nother was al so abusive and unstable (PC-T. 43). Both
of his parents were unfaithful and indiscreet about their
infidelities. At one tinme during M. Hodges’ childhood, his
fat her nmoved his sixteen year old, pregnant girlfriend into
the house with the famly (PC-T. 45). The girlfriend and her
child slept in the same room as the Hodges’ children (PC-T.
45) .

M. Hodges’ had only two friends as a child, his brother,
Randy, who was “a little off” and Raynond Riffle, a retarded
child (PC-T. 46-7). The children at school viciously teased
M . Hodges because of his big ears, speech inpedi nent and the
cl othes he wore (PC-T. 105). M. Hodges’ brother, Randy,
drowned in the river when M. Hodges was in his early teens
(PC-T. 48). Randy’s death changed M. Hodges (PC-T. 48-50).
Randy al so sexually abused M. Hodges for nmuch of his
chil dhood (Supp. PC-R 69).

M . Hodges and his brothers suffer from depression (PC-T.
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92-3). M. Hodges has attenpted to commt suicide severa
times; his brother Robert attenpted to commit suicide three
times and the famly suspects that Randy’s drowni ng was
actually a suicide (PC-T. 48-9). M. Hodges’ also suffered
several head injuries throughout his life, at times |osing
consci ousness.
M. Hodges has a low I Q and suffers froma | earning
disability. Additionally, three experts agree that M.
Hodges’ suffers from organic brain danmage in his frontal
| obe. % The experts also agree that M. Hodges' was under the
i nfluence of an extreme nental or enotional disturbance at the
time of the crinme.¥ And there may have been evidence to rebut
the cold, calculated and preneditated aggravating factor.
Appel | ee asserts that the circunstances of the crine
evi dence that the cold, calcul ated and preneditated aggravator

exi sted beyond a reasonabl e doubt. (AB at 34). Likew se, the

Dr. Merin, the State’'s expert disagreed with the
di agnosis of frontal |obe inpairment. However, Dr. Merin did
concede that M. Hodges' suffers froma |learning disability
whi ch may be caused by brain inpairnment and that his test
scores reflect brain inpairment (Supp. PC-R 156-7, 168).

Dr. Merin disagreed about the statutory mtigator (Supp.
PC-R. 126). However, his explanation of why M. Hodges woul d
not qualify for the mtigator makes no sense: “[A]t worst, he
had this personality disorder that | was referring to and al so
t he dysthym c disorder. The dysthym c disorder, that type of
pervasive inpression is not a nental disorder that woul d
remove himfromreality.” (Supp. PC-R 126). Being renoved
fromreality is neither the definition nor necessarily the
result of being under an extrene nental or enotional
di st ur bance.

22



court made this finding (PC-R 1578-9). However, none of M.
Hodges’ experts testified that the aggravator did not exist.
Rat her, the experts stated that due to M. Hodges’ brain
danmage and depression, there nay have been evidence and an

argument that would rebut the aggravator (PC-T. 215-6; 300).

Even the State’s expert, Dr. Merin, diagnosed M. Hodges
with a major nmental illness and found that M. Hodges’
suffered froma personality disorder with borderline features
(Supp. PC-R 85-9). Dr. Merin believed that M. Hodges
suffered from depression for his entire adult life and as a
child (Supp. PC-R 138, 152). He also described M. Hodges’
famly life as “disturbing” and that he had a “very bad
background” (Supp. PC-R 92). Dr. Merin testified that he
bel i eved that even his diagnosis and concl usi ons shoul d have
been presented to the jury charged with recomendi ng whet her
M . Hodges was sentenced to |life or death (Supp. PC-R 130,
132).

None of this evidence was presented to the capital jury
whi ch recommended that M. Hodges’ be sentenced to death.
Only two aggravating factors were presented to the jury: 1)
the crime was committed to disrupt or hinder the | awful
exerci se of any governnmental function or the enforcenent of

| aws; and 2) the crime was conmtted in a cold, calculated and
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prenedi t ated manner.'® Therefore, the abundant, conpelling
mtigation would surely have made a difference.

Appel | ee’ s argunent that M. Hodges’ has failed to
denonstrate prejudice is neritless. Appellee attenpts to

i ken the case to Robinson v. State, 707 So. 2d 688 (Fla.

1998). (AB at 30). However, Appellee’s reliance is m spl aced.
As cited by Appellee, this Court rejected Robinson’ s claim

based on the reasoning in Breedlove v. State, 692 So. 2d 874

(Fla. 1997), wherein the defendant had not established
prejudi ce because the additional w tnesses “would have all owed
cross-exam nation and rebuttal evidence that would have
countered any val ue Breedl ove m ght have gained fromthe

evi dence.” Robi nson, 606 So. 2d at 696, citing Breedl ove. I n

M . Hodges’ case there was no risk in uncovering the
mtigation and presenting it to the jury. The evidence would
not have opened the door to any harnful rebuttal evidence.
C. Currul ati ve Revi ew

Appel | ee m sunderstands the requirement of cumnulative
review of the errors that occurred at the penalty phase of M.
Hodges’ capital trial. Appellee attenpts to argue that
because the errors found by this Court on direct appeal did
not rise to the level to warrant relief independently they do

not require relief under a cunulative analysis. (AB at 35-6).

8Appel l ee incorrectly identifies one of the aggravators
as hei nous, atrocious or cruel. (AB at 33). There was no
evidence to support this aggravator and the aggravator was not
found by the trial judge.

24



A curul ative review of the errors that occurred at M.
Hodges’ capital penalty phase is required. Trial counsel
failed to object to inproper prosecutorial argunent and vague
jury instructions regarding the cold, cal cul ated and
premedi t ated aggravator and burden shifting. Trial counsel
was al so deficient in investigating and preparing for the
penalty phase.

“Counsel’s errors deprived [ M. Hodges] of a reliable

penalty phase proceeding.” Hldwin v. Dugger, 654 So. 2d 107,

110 (Fla.), cert. denied, 516 U S. 965 (1995). M. Hodges

respectfully requests that this Court reverse the | ower
court’s order and order a new penalty phase.

ARGUMENT 11 — AKE v. OKLAHOVA

Appel | ee argues that M. Hodges’ claimis procedurally
barred. (AB at 39). However, M. Hodges’ Ake claimis based
on facts which were not available to counsel fromthe record.

Contrary to Appellee’ s argunent and the court’s order, the
nmental health experts at trial failed to conduct a reasonabl e
eval uati on of M. Hodges and therefore violated his rights

under Ake v. Oklahoma, 470 U.S. 68 (1985). The eval uations

wer e not reasonabl e because counsel failed to request
psychol ogi cal testing and failed to provide his experts with
background information. Even the State’s expert agreed that
the trial evaluations were inadequate (Supp. PC-R 22).

The circuit court erred in finding that the eval uations

were appropriate and that M. Hodges failed to cooperate with
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the experts. The court’s findings are refuted by the record.
Relief is warranted.
ARGUMENT 111 — DUE PROCESS
Appel |l ee incorrectly cites the standard of review for a
motion to disqualify. (AB at 42). The standard is not an

abuse of discretion as Appellee states, but de novo review.

Arbelaez v. State, 775 So. 2d 909 (Fla. 2001)(“To determne if
a notion to disqualify is legally sufficient, this Court | ooks
to see whether the facts alleged woul d place a reasonably
prudent person in the fear of not receiving a fair and
inpartial trial.”). In Arbelaez, this Court analyzed

Arbel aez’ s claimunder a de novo standard. |d. Likew se, a de
novo review of circuit court’s ruling of M. Hodges’ notion is
required.

Appel | ee argues that no ex parte comruni cation occurred
because the contact was between the judge s staff attorney and
the state; the nerits were not discussed; and opposing counsel
was i nfornmed about the communication. (AB at 44).

It makes no difference that the communications occurred
bet ween a nmenber of the judge's staff and the State. The
Comrentary to Canon 3B (7) of Florida' s Code of Judicial
Conduct indicates that the Canon applies equally to court
per sonnel :

A judge nust make reasonable efforts, including the

provi sion of appropriate supervision, to ensure that

Section 3B(7) is not violated through [ aw clerks or

ot her personnel on the judge's staff.

Fl a. Code Jud. Conduct, Commentary to Canon 3B (7). The
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judge’s conduct, under the circunstances presented, was
pr ohi bi t ed.

This Court explained in In re Inquiry Concerning a Judge:

Clayton, 504 So. 2d 394 (Fla. 1987), that the intent of Canon
3 was to exclude all ex parte comruni cati ons except those
aut horized by statute or rules. It "inplenments a fundanenta
requi rement for all judicial proceedings under our form of
governnment. Except under limted circunstances, no party
shoul d be all owed the advantage of presenting matters to or
having matters deci ded by the judge w thout notice to al
interest parties.” 1d. at 395.
Second, the nerits of the case were di scussed and the
result was that an evidentiary hearing was schedul ed.
Further, an ex parte communication is prejudicial per se. As
this Court has observed regarding a simlar ex parte
conmuni cation in a postconviction proceeding:
No matter how pure the intent of the party who
engages in such contacts, without the benefit of a
reply, a judge is placed in the position of possibly
receiving inaccurate information or being unduly
swayed by unrebutted remarks about the other side's
case. The other party should not have to bear the
risk of factual oversights or inadvertent negative

i npressions that m ght easily be corrected by the
chance to present counter argunents.

Rose v. State, 601 So. 2d 1181, 1183 (Fla. 1992) (enphasis
added) .

Mor eover, the Judge failed to pronptly notify counsel of
t he substance of the ex parte conmmunications, an especially

glaring failure in light of the fact that the comrunications
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resulted in the scheduling of an evidentiary hearing at which
M . Hodges, as the noving party, would carry the burden of
pr oof .

Addi tionally, the cases cited by Appell ee concerned
purely procedural matters. (AB at 44). This is not the case
at hand. The court discussed the issues with the assistant
state attorney and nade deci sions about the case based on
t hose di scussi ons.

Appel | ee al so argues that M. Hodges has shown no bias by
the circuit judge. An ex parte comrunication is prejudicial
per se. It is "[t]he essence of due process is that fair
notice and reasonabl e opportunity to be heard nust be given to

interested parties before judgment is rendered."” Huff v.

State, 622 So. 2d 982 (Fla. 1993), gquoting Scull v. State, 568
So. 2d 1251, 1252 (Fla. 1990). Also, the court showed its
bi as when it granted the State’s discovery notion, granted the
State’s notion for access to M. Hodges and denied M. Hodges’
nmotion for continuance of the January evidentiary hearing and
M. Hodges’ notion in limne as to Dr. Merin’s testinony.
Appel | ee al so argues that the court did not abuse its
di scretion in granting the State’s notions for access to M.
Hodges and di scovery. (AB at 46). Appellee argues that the
State did not purposefully delay requesting discovery and
access to M. Hodges. (AB at 48). Appellee suggests that
because their was no reciprocal discovery order, the State’'s

conduct was not inproper. (AB at 48). Appellee m sses the
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point. The court ordered that the parties file witness lists
in the case. M. Hodges conplied. The State did not because
the State had no witnesses. Moreover, the State’s obligation
to disclose its witnesses becane an issue because of the
timng of the notion for access to M. Hodges.

Agai n, M. Hodges’ evidentiary hearing was originally
schedul ed for June, 1999. Days before the hearing the judge,
sua sponte, recused hinmself. Before the hearing, the State
did not turn over a witness list, did not ask for discovery or
depositions and did not ask for access to M. Hodges. The
State asked for these over a year |ater, two days before the
next schedul ed hearing.

Appel | ee again argues that the State was unaware of the
claimthat M. Hodges suffered from brain damage because M.
Hodges used the words “organic brain damage” in his Rule 3.850
nmotion. (AB at 50). Organic brain damage and physical brain
danage are one and the sane. Certainly, the State was aware
of the ternms used to describe brain damage.

Appel | ee al so argues that M. Hodges suffered no
prejudice due to the State's dilatory tactics.! (AB at 50).
However, the State was allowed to gain a tactical advantage
because M. Hodges was forced to present all of his proof and

then the State was allowed to prepare its case. Also, Dr.

BAppel | ee states that M. Hodges has del ayed his case for
years. (AB at 52). Appellee’s contention is outrageous. M.
Hodges conplied with all deadlines established in his case.
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Merin's testinmony was not limted to the issue the State

mai nt ai ned was the reason for filing the notion so |ate.
Counsel for M. Hodges’ was al so prejudiced by the fact

t hat counsel was required to litigate the issue and was unabl e

to adequately prepare for the evidentiary hearing.

ARGUMENT VI — RING v. ARl ZONA

Appel | ee all eges that M. Hodges is procedurally barred
frombringing his claimbecause he failed to present the claim
at trial or on direct appeal. (AB at 60). However, M. Hodges
preserved his Ring claimthrough pretrial notions (R 824-
827), and during the penalty phase by trial counsel (R 704-
706) .

Appel | ee does not and cannot dispute the fact that until
the United State’s Suprenme Court’s decision in Ring v.

Arizona, 122 S. Ct. 2428 (2002), this Court’s cases forecl osed
M. Hodges from obtaining relief on his claim Any contention
that M. Hodges’ clains are tine-barred or barred as
successive is without nerit.

This Court’s cases applying Hitchcock v. Dugger, 481 U.S.

393 (1987), to cases in which it had previously denied relief
based on a conflict between Florida s standard jury

instruction and Lockett v. Ohio, 438 U S. 586 (1987), are

controlling under these circunstances, and Appel |l ee nakes no

attenpt to distinguish them See, e.qg., Delap v. Dugger, 513

So. 2d 659, 660 (Fla. 1987)(“Because Hitchcock represents a

substantial change in the |law occurring since we first
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affirmed Del ap’s sentence, we are constrained to readdress his

Lockett claimon its nerits”).

Appel l ee alleges that Ring v. Arizona should not be

retroactively applied under Wtt v. State, 387 So. 2d 922

(1980). (AB at 60).

Under Wtt, a change in |aw supports postconviction
relief in a capital case when “the change: (a) emanates from
this Court or the United States Suprenme Court, (b) is
constitutional in nature, and © constitutes a devel opment of
fundamental significance.” Id. at 931. The first two criteria
are met here. In elaborating what “constitutes a devel opnent

of fundanental significance,” the Wtt opinion includes in
t hat category “changes of |aw which are of sufficient
magni tude to necessitate retroactive application as

ascertained by the three-fold test of Stovall [v. Denno, 388

U.S. 293 (1967)] and Linkletter [v. Walker, 381 U S. 618

(1965)],” adding that “G deon v. Wainwright . . . is the prine

exanpl e of a | aw change included within this category.” See
Wtt, 387 So. 2d at 929.

This three-fold test considers “(a) the purpose to be
served by the new rule; (b) the extent of reliance on the old
rule; and ©) the effect on the adm nistration of justice of a
retroactive application of the newrule.” See id. at 926. It
is not an easy test to use, because there is a tension at the

heart of it. Any change of |aw which “constitutes a

devel opnent of fundamental significance” is bound to have a
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broadly unsettling “effect on the adm nistration of justice”
and to upset a goodly measure of “reliance on the old rule.”
The exanpl e of G deon — a profoundly unsettling and upsetting
change of constitutional |aw — makes the tension obvious. How
the tension is resolved ordinarily depends nostly on the first

prong of the Stovall-Linkletter test — the purpose to be

served by the new rule — and whet her an anal ysis of that
pur pose reflects that the newrule is a “fundanental and
constitutional |aw change[] which cast[s] serious doubt on the

veracity or integrity of the original trial proceeding.” See
Wtt, 387 So. 2d at 929.
Two considerations call for recognizing that the

Apprendi -Ring rule is such a fundanental constitutional

change: First, the purpose of the rule is to change the very
identity of the decisionmaker with respect to critical issues

of fact that are decisive of |life or death. In the nost basic

sense, this change renedies a structural defect [ ] in the

constitution of the trial nechani sm Sullivan v. Louisiana,

508 U. S. 275, 281 (1993): it vindicates “the jury guarantee .
[as] a ‘basic protectio[n]’ whose precise effects are
unmeasur abl e, but without which a crimnal trial cannot

reliably serve its function.” Id. In Johnson v. Zerbst, 304

U.S. 458 (1938) — which was the taproot of G deon v.

Wai nwright, this Court’s nndel of the case for retroactive

application of constitutional change — the Suprenme Court held

that a denial of the right to counsel could be vindicated in
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post convi cti on proceedi hgs because the Sixth Amendnent

required a lawer’s participation in a crimnal trial to

“conplete the court”, see Johnson, 304 U S. 458; and a

j udgnment rendered by an inconplete court was subject to
collateral attack. What was a nmere imaginative metaphor in
Johnson is literally true of a capital sentencing proceeding
in which the jury has not participated in the |ife-or-death
factfinding role that the Sixth Amendnent reserves to a jury
under Apprendi and Ring: the constitutionally requisite
tribunal was sinply not all there; and such a radical defect
necessarily “cast[s] serious doubt on the veracity or
integrity of the . . . trial proceeding.” See Wtt, 387 So. 2d
at 929.

Second, “the jury trial provisions in the Federal and
State Constitutions reflect a fundanmental decision about the
exercise of official power — a reluctance to entrust plenary
powers over the life and |liberty of the citizen to one judge
or to a group of judges. Fear of unchecked power . . . found
expression . . . in this insistence upon comrunity
participation in the determ nation of guilt or innocence,”

Duncan v. Louisiana, 391 U S. 145, 156 (1968) - incl uding,

under Apprendi and Ring, guilt or innocence of the factual
accusations “necessary for the inposition of the death
penalty.” See Ring, 122 S. Ct. at 2443; Apprendi, 530 U. S. at
494-95. The right to a jury determ nation of factual

accusati ons has |long been the central bastion of the Anglo-
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American | egal systenis defenses against injustice.

The United States Supreme Court’s retraction of Hildw n

v. Florida, 490 U S. 638 (1989) and Walton v. Arizona, 490
U.S. 639 (1990) in Ring restores a right to jury trial that is
neither trivial nor transitory but “the nost transcendent
privilege which any subject can enjoy.” M. Hodges shoul d not
be denied its benefit sinmply because the Supreme Court
tenporarily overlooked the point before finally getting it
right.

I n addition, Appellee contends that “the Ring decision
left intact all prior opinions upholding the constitutionality

of Florida s death penalty schene, including Spaziano v.

Florida, 468 U S. 447 (1984), and Hildwin v. Florida, 490 U S.

638 (1989) [(per curiam]”. Appellee is wong. In Ring, the
Suprenme Court overruled Walton v. Arizona, 497 U S. 639

(1990), “to the extent that it allows a sentencing judge,
sitting without a jury, to find an aggravating circunstance
necessary for inposition of the death penalty.” Ring, 122 S.
Ct. at 2443. Quite sinply, Ring subjected capital sentencing

to the Sixth and Fourteenth Anmendnent rule of Apprendi v. New

Jersey, 530 U.S. 466 (2000), “that the Sixth Anendment does
not permt a defendant to be ‘expose[d] . . . to a penalty

exceedi ng the maxi num he woul d receive if punished according

to the facts reflected in the jury verdict alone.’” Ring,
2439-40 (quoting Apprendi, 530 U S., at 483). “Capital

def endants, no |ess than non-capital defendants,” the Court in
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Ring declared, “are entitled to a jury determ nation of any
fact on which the legislature conditions an increase in their
maxi mum puni shment . ” 1d.

That rule squarely and indisputably outlaws the Florida
sentenci ng procedure used to inpose M. Hodges’ death
sentence. In overruling Walton (which had upheld Arizona’s
capi tal sentencing procedure against the challenge that it
viol ated capital defendant’s Sixth Anendnment right to jury
trial), Ring necessarily overruled Hldwin and its precursors
(which had upheld Florida s capital sentencing procedure
agai nst the identical challenge). The Walton decision treated
Fl ori da precedents as controlling, and regarded the Florida
and Arizona capital -sentencing procedures, as
i ndi stingui shable. Walton said:

We repeatedly have rejected constitutional

chal l enges to Florida’ s death sentencing scheme, which
provi des for sentencing by the judge, not the jury.
Hildwin v. Florida, 490 U S. 638 . . . (1989) (per
curiam; Spaziano v. Florida, 468 U S. 447 . . .
(1984); Proffitt v. Florida, 428 U.S. 242 . . .
(1976). In Hldwin, for exanple, we stated that
“[t]his case presents us once again with the question
whet her the Si xth Anendnment requires a jury to specify
t he aggravating factors that permt the inposition of
capi tal punishment in Florida,” 490 U. S., at 638 .
. and we ultimtely concluded that “the Sixth
Amendnent does not require that the specific findings
aut hori zing the i nposition of the sentence of death be
made by the jury.” Id., at 640-641 . .

The distinctions Walton attenpts to draw between

the Florida and Arizona statutory schenes are not

persuasive. It is true that in Florida the jury recomends a
sentence, but it does not make specific factual findings with
regard to the existence of mtigating or aggravating
circunmstances and its reconmmendation i s not binding onthe trial
judge. A Florida trial court no nore has the assistance of a
jury’s findings of fact with respect to sentencing issues than
does a trial judge in Arizona.
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497 U.S. at 647-48. Ring, too, explicitly recognized the
i ndissolubility of the Walton - Hildwi n |inkage:

In Walton v. Arizona, 497 U S. 639 (1990), we upheld
Ari zona' s schene against a charge that it violated the
Si xth Amendnent. The Court had previously denied a
Si xth Amendnent challenge to Florida’s capita

sentencing system in which the jury recomends a
sentence but makes no explicit findings on aggravati ng
circunstances; we so ruled, Wlton notes, on the
ground that “the Sixth Anendnent does not require that
the specific findings authorizing the inposition of
t he sentence of death be made by the jury.” I1d., at
648 (quoting Hildwin v. Florida, 490 U. S. 638, 640-641
(per curiam). Walton found unavailing the attenpts by
t he defendant-petitioner in that case to distinguish
Florida s capital sentencing systemfromArizona's. In
nei t her St at e, according to \Walton, were the
aggravating factors “elenments of the offense”; in both
States, they ranked as “sentencing considerations”
gui ding the choice between |ife and death. 497 U.S. at
648.

Ring, 122 S. Ct. at 2437 (enphasis added). It is indisputable

that just as Ring overruled Walton, in the wake of Ring, Hildw n

is also no | onger good | aw and thus does not control.

Appel | ee argues that Florida | aw makes a death sentence
contingent not on the finding of a single aggravator, but on a
fact finding that there are “sufficient aggravating

circunmstances.” See Fla. Stat. 8 921. 141 (3). Yet the
penalty phase jury is not instructed that the State nust prove
t he existence of sufficient aggravating circunstances beyond a
reasonabl e doubt, or even by a preponderance of the evidence.
That is a structural error for which the cure is vacating the

deat h sentences. See Sullivan v. Louisiana, 508 U S. 275, 280

(1993).

Addi tionally, Appellee argues that the existence of a
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prior violent felony aggravator satisfies the Sixth Amendnent
jury requirenment which allows a judge to make further
sentenci ng deci sions. However, M. Hodges has no prior

viol ent felony convictions that would transfer the sentencing
i ssue out of a jury’ s hands under the standard established in

Apprendi and Al nendarez-Torres. Because there is no transfer

fromjury to judge based on a prior felony conviction, the
jury nmust determ ne the sentence beyond a reasonabl e doubt.
During M. Hodges’ guilt phase, the two aggravating factors
were not presented as elenments of the crime. Nor were they
proven beyond a reasonabl e doubt in the penalty phase. The
failure to present the two aggravators as el ements during the
guilt and penalty phase is a fundanental error requiring
habeas relief.

Appel | ee attenpts to distinguish Florida s death penalty
scheme fromthe Arizona procedure that was invalidated in
Ri ng, because juries render an advisory verdict. This
argument ignores the explicit holding and rational e of

Apprendi v. New Jersey, 530 U. S. 466, 483 (2000), and Ring.

The unm st akabl e teaching of the cases is that every fact

whi ch must be found as the necessary precondition for
enhanci ng a defendant’s nmaxi num possi bl e sentence from

i nprisonment to death is required by the Sixth Amendnment to be
found by a jury in the sane way, and for the sane reasons,

that the Sixth Amendnent requires a jury to find every fact

which is the necessary precondition for conviction of a crine.
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As Ring puts it in plain English: “Apprendi repeatedly
instructs . . . that the characterization of a fact or
circunmstance as an ‘elenent’ [of a crinme] or a ‘sentencing
factor’ is not determ native of the question ‘who decides,’
judge or jury.” Ring, 122 S. Ct. at 2441.

The effect of finding an aggravator exposes M. Hodges to
a greater punishment than authorized by the jury' s guilty
verdict. The aggravators nust be charged in the indictnment,
submtted to a jury, and proven beyond a reasonabl e doubt. See
Ring, 122 S.Ct. at 2443. This did not occur in M. Hodges’
case, thus, the death sentence against himis unconstitutional

and relief is warranted.
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CONCLUSI ON

The circuit court erred in denying M. Hodges’ Rule 3.850
nmotion. M. Hodges did not receive a full and fair
evidentiary hearing before an inpartial arbiter. The evidence
establishing M. Hodges’ clains entitle himto relief.
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