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STATEMENT OF THE CASE AND FACTS

On Septenber 21, 1997 the Defendant, SERG O VALDES,
(hereinafter SERG O was arrested for and charged by anmended
information dated Cctober 13, 1997 with the foll ow ng four
count s:

a) Possessi on of out of season stone crabs.

b) Possessi on of undersize crawfi sh.

c) Interference with a conservation officer

d) Contributing to the delinquency of a m nor.

On June 15, 1998 SERGA O pled guilty and was sentenced
with respect to the above-nentioned counts pursuant to a
negoti ated plea as foll ows:

a) As to Count I, SERA O was adjudi cated guilty and
ordered to pay a $500.00 fine as well as $1,370.00 to the
Mari ne Biol ogical Trust Fund and $105.00 in court costs.

b) As to Count 11, SERG O was adjudicated guilty and
ordered to pay a $500.00 fine and spent 45 days in Monroe
County Jail .

c) As to Count 111 adjudication was wi thheld and the
Def endant was ordered to pay a $300.00 fine.

d) Count 1V was nolle prossed by the State.

Additionally, SERG O was required to pay $25.00 for
cost of prosecution, $100.00 to the Florida Marine Patrol,
was placed on six (6) nonths probation consecutive on Counts
| through I'll and was ordered to do 100 hours of comunity
service. There was no objection to early term nation of

probation after six nonths had el apsed. (R 9-10).



On or about July 14, 1998 O ficer Wgley of the Florida
Marine Patrol seized one 1980, 43 foot Torres commerci al
fishing vessel “La Esperanza” United States Coast Cuard
docunent ati on nunber: 929260, bearing hull identification
nunber TBP000350280 and all associ ated equi pnent. This
vessel was being stored at a marina and the owner, CARLOCS
VALDES (hereinafter CARLOS) was not present when the vessel
was seized by O ficer Wqgley. (Appendi x Exhibit “A” and
Exhibit “B” attached thereto).

On or about July 14, 1998 the subject fishing vessel
was seized by the State.

On or about July 31, 1998 the State filed its Mtion
for Final Order of Forfeiture of Nuisance sone forty-six
(46) days after SERA O pled guilty and was sentenced. (R 11-
23).

From May 20, 1988 to present, CARLOS VALDES,
(hereinafter CARLOS) was and is 100 percent owner of the
vessel “La Esperanza” which is the subject matter of the
State’'s forfeiture notion. (R 11-23).

On or about Cctober 12, SERG O filed his Mdtion to
Dismss with Prejudice the State of Florida’s Mdtion for
Final Order of Forfeiture of Nuisance.(R 24-31).

On or about Cctober 19, 1998 the State filed its
response to SERG O s Mdtion to Dismss with Prejudice. (R 32-
37).

On March 19, 1999, the court started a hearing on
SERG O s Motion to Dismss the State’s Mdtion for Final



Order of Forfeiture of Nuisance.

At the conclusion of that hearing the court gave SERA O
| eave to file a Suppl enmental Menorandum of Law and gave the
State |l eave of court to file a response to SERA O s
suppl enent al menor andum

SERG O did file a suppl enental menorandum of Law and
thereafter the State responded to SERA O s nenorandum
(Appendi x Exhibit “A” and Exhibit “B").

It was not until its |ast response that the State for
the first tinme, raised the issue of standing and argued t hat
SERG O did not have standing to contest this forfeiture.

On Septenber 10, 1999, the court concluded the hearing
on SERAO S Motion to Dismiss with Prejudice the State’s
Motion for Final Oder of Forfeiture.

On Decenber 13, 1999 the court entered an order denying
SERG O s Motion to Dismss the State’s Mdtion for Final
Order of Forfeiture on the basis that SERG O did not have
standing to contest this forfeiture and thereby avoi ded
ruling on SERA O s clainms of unconstitutionality. (R 38-39).

On or about January 14, 2000, CARLOS filed his Mtion
to Intervene in this matter. (R 40-42).

On or about February 15, 2000 the |ower court granted
CARLOS s Motion to Intervene. (R 43)

On or about February 28,2000 CARLCS filed his Mtion to
Dismss with Prejudice the State of Florida’ Mtion for
Final Order of Forfeiture of Nuisance.(R 44-62).

On or about March 9, 2000 the State of Florida filed



its Response to CARLOS Motion to Dismss with Prejudice.
(R 63-72).

On April 12, 2000 the court heard CARLOS Modtion to
Dismss with Prejudice the State of Florida’s Mdtion for
Final Order of Forfeiture of Nuisance and granted sanme. In

its order the court wote that:

1. The Statute as applied to CARLOS VALDES is
viol ative of due process.
2. The statute is violative of the equal protection

clause of the U. S Constitution. (R 75).

The entry of this order by the lower court is what gave
rise to the State’s filing its Notice of Appeal.

On or about June 2, 2000 the |l ower court granted CARLCS
VALDES Motion for Return of Property. (R 83). Based upon
that order the State sought relief fromThird District Court
of Appeal by way of an Enmergency Mdtion to Stay which Mtion
was granted by the Third District. The State appealled the
| ower court’s order to the Third District Court of Appeal.
The Third District Court of Appeal found Florida statute
370.061 to be constitutional but further upheld the | ower
court’s decision to dismss the State's forfeiture action
with prejudice and found that the State applied Florida
statute 370.061 as to Carlos Valdes in an unconstitutional

manner .



| SSUES ON APPEAL

WHETHER FLORI DA STATUTE 370. 061 1S VI OLATI VE

OF DUE PROCESS ON I TS FACE ANDY OR FLORI DA STATUTE
370. 061 AS APPLI ED TO CARLCS VALDES BY THE STATE
OF FLORIDA IS VI OLATI VE OF DUE PROCESS.

WHETHER FLORI DA STATUTE 370.061 IS A CRI M NAL
FORFEI TURE STATUTE AND THEREFORE MANDATED THAT THE
STATE WAS COVPELLED TO SEEK A FORFEI TURE OF THE
SUBJECT VESSEL BY ALLEG NG A FORFEI TURE COUNT | N
THE | NFORVATI ON I N THE CRI M NAL CASE VWH CH THE
STATE DI D NOT' DO,

oy
WHETHER FLORI DA STATUTE 370. 061 | S UNCONSTI TUTI ONAL

BECAUSE | T VI OLATES THE EQUAL PROTECTI ON CLAUSE OF
BOTH THE UNI TED STATES AND FLORI DA CONSTI TUTI ONS.



SUMVARY OF ARGUNVENT

Florida Statute 370.061 is unconstitutional on its face
in that it does not provide for fundamental due process.
Even if the Statute can be construed as being constitutional
the State applied the Statute in an unconstitutional manner
as it relates to CARLOS in that the State did not afford
CARLOS due process of law and did not follow the dictates of

Departnment of Law Enforcenent v. Real Property, 588 So.2d

957 (Fla. 1991).

Florida Statute 370.061 is a crimnal forfeiture
statute because it is based upon a conviction. Therefore,
the State had an obligation to seek a forfeiture in the
underlying crimnal case by way of including a forfeiture
count in the information in that crimnal case. The State
failed to follow the aw and did not seek a forfeiture in
the crimnal action and therefore they are barred from
seeking a forfeiture after the fact. Had the State included
a forfeiture count in the underlying crimnal case we would
not be here arguing these issues because the State would
have then conplied with due process. However, the State
chose not to afford due process.

CARLCS has standing as the owner of the subject fishing
vessel to raise a due process claim Additionally, Florida
Statute 370.061 violates the equal protection clause of the
Florida and United States Constitutions because it treats

boat owners and owners of vehicles differently.



The trial court and the Third District Court of Appeal
were both correct in entering orders granting and uphol di ng
CARLOS' Motion to Dismiss the State’s Mdtion for Final Oder

of Forfeiture of Nuisance with Prejudice.

ARGUNMENT



FLORI DA STATUTE 370.061 IS VI OLATI VE OF DUE PROCESS ON
| TS FACE AND/ OR FLORI DA STATUTE 370. 061 AS APPLI ED TO CARLCS
VALDES BY THE STATE OF FLORIDA |I'S VI OLATI VE OF DUE PROCESS.

The State sought to forfeit the subject fishing vesse
which forms the basis of this Appeal pursuant to 8370.061
Florida Statutes (1997).

Paragraph 1 of that Statute is styled Confiscation;
Procedure and states:

In all cases of arrest and conviction through

the illegal taking, or attenpted

t aki ng, sale, possession, or transportation of
salt water fish or other salt water products,
such salt water products and sei nes, nets,
boats, notors, other fishing devices or
equi pnent, and vehicl es or other neans of
transportation used in connection with such
illegal taking or attenpted taking are hereby
decl ared to be nui sances and may be seized and
carried before the court having jurisdiction of
such of fense and said court may order such
nui sances forfeited to the Division of Mrine
Resources of the Departnent imrediately after
trial and conviction of the person or persons in
whose possession they were found, except that if
a notor vehicle is seized under the provisions
of this act and is subject to any existing |liens
recorded under the provision of 8319.27 al
further proceedi ngs shall be governed by the
expressed intent of the legislature not to
di vest any innocent person, firmor corporation,
hol di ng such a recorded lien of any of its
reversionary rights in such notor vehicle or of
any of its rights as prescribed in 8319.27 and
that, upon any default by the violator,
purchaser, that said lien holder may foreclose
its lien and take possession of the notor

vehicl e invol ved. Wien any illegal or illegally
used, seine, net, trap or other fishing devise
or equipnment or illegally taken, possessed or

transported salt water products are found and
taken into custody, and the owner thereof shal
not be known to the officer finding the sane,
such officer shall inmediately procure fromthe
county court judge of the county wherein they
were found an order forfeiting said salt water



products, seines, net, traps, boats, notors or
ot her fishing devices to the Division. A
things forfeited under the provisions of this

| aw may be destroyed, used by the Division,

di sposed of by gift to charitable or State
institutions, or sold and the proceeds derived
from such sal e deposited in the Marine Resources
Conservation Trust Fund to be used for |aw

enf orcement purposes. However, forfeited boats,
notors and | egal fishing devices only nmay be
purchased fromthe Division for $1.00 by the
person or persons holding title thereto at the
time of the illegal act causing the forfeiture,
if such person shall prove that he or she in no
way participated in, gave consent to, or had
know edge of such act.

This Statute is unconstitutional on its face because it
vi ol ates the due process clauses of both the Unites States
and Florida Constitutions. Article I, Section |IX of the
Florida Constitution provides “ No person shall be deprived
of Life, Liberty or Property w thout due process of |aw...
The due process cl ause of the Fourteenth Amendment requires
that depravation of life, liberty or property be preceded by
notice and an opportunity for hearing appropriate to the

nature of the case, County of Pasco v. Riehl, 635 So2d. 17,

18, 19 (Fla. 1994). Florida Statute 370.061 does not provide
for or require notice and hearing. It sinply provides that
upon arrest and conviction the court may order a forfeiture.
It does not give the claimant or any third party a right to
notice or an opportunity to be heard before a forfeiture is
ordered when dealing with a fishing vessel

In a light nost favorable to the statute, if it can be
inferred that the statute does require notice and an
opportunity to be heard, in this case there was no notice

nor an opportunity to be heard. Either way the statute



itself and/or the application of the statute by the State
vi ol ates the due process clause of both the United States
and Florida constitutions and therefore the statute nust be
decl ared unconstitutional and/or the State’s Mtion for
Forfeiture nust be dism ssed with prejudice inasmuch as the
State applied the statute as it relates to CARLOS in an
unconstitutional manner.

In the case of Departnent of Law Enforcenent v. Real

Property, 588 So2d. 957 (Fla. 1991) this Court set forth the
requirenents of a forfeiture statute and/or the application
of same such that due process is afforded. The anal ysis of
the Court is as follows:

It is clear that real and personal property are
substantially different both in the interests of
the parties involved and in the ability of the
owners or lien holders to dispose of their
interests. Therefore, the manner in which due
process applies to the prelimnary restraint
notice and hearing requirenents varies when

di stingui shing between the forfeiture of
interests in real and personal property.
Regarding matters of personal property, due
process permts the State to seize personal
property prior to notice or an opportunity for a
hearing, provided that notice is sent and the
opportunity for an adversarial prelimnary
hearing is nmade avail abl e as soon as possible
after seizure. W envision that the situation
will arise in tw types of circunstances: when
the State has not yet taken possession of the
property; and when the State has already
awful Iy taken possession of the property, such
as while making an arrest.

In those situations where the State has not yet
t aken possession of the personal property that
it wishes to be forfeited, the State may seek an
ex-parte prelimnary hearing. At the hearing,
the State shall authorize the seizure of the
personal property if it finds probable cause to
mai ntain the forfeiture action. In those
situations where a | aw enforcenent agency



al ready has |awfully taken possession of
personal property during the course of routine
police actions, the State has effectively nmade
an ex-parte seizure for the purposes of
initiating a forfeiture action.

After the ex-parte seizure of personal property,
the State nust imediately notify all
interested parties that the State has taken
their property in a forfeiture action; and that
they have the right to request a post-seizure
adversarial prelimnary hearing. |If requested,
the prelimnary hearing shall be held as soon as
it is reasonably possible to nake a de novo
determ nation as to whet her probabl e cause
exists to maintain the forfeiture action; and to
det erm ne whet her continued seizure of the
property is the |east restrictive neans
warranted by the circunstances to protect

agai nst di sposal of the property pending final

di sposition. Again, as with real property
forfeitures, this initial stage should be
expeditiously conpleted, and we antici pate that
t he adversarial prelimnary hearing, if
requested, wll take place within 10 days of the
request .

In all forfeiture cases, due process under
Article I, Section I X, of the Florida
Constitution, requires that notice shall be
served on all persons whomthe agency knows, or
wi th reasonabl e i nvestigation should know, have
a legal interest in the subject property. Notice
shal | advise these persons that a forfeiture
action is pending against the particul ar
property of properties. In real property
forfeiture actions, notice nust advise
interested parties of the tinme and place for
which the prelimnary adversarial hearing has
been schedul ed. In personal property forfeiture
actions notice nust advise interested parties
that they have a right to an adversari al
prelimnary hearing upon request.

In this prelimnary stage of real and personal
property forfeitures, due process requires the
State to establish probable cause to believe
that the property was used in the comm ssion of
a crinme pursuant to the terns of the act.
Article I, Section I X, Florida Constitution. If
the State establishes probabl e cause, the court
shal |l order the property restrained throughout
t he pendency of the forfeiture action by the



| east restrictive neans necessary under the

ci rcunst ances. Under no circunstances may the
State continue its restraint on the property
pendi ng final disposition unless notice and an
opportunity to be heard in an adversari al
prelimnary hearing are provided to al

potential claimnts. Article I, Section IX
Florida Constitution. (The act the court was
dealing with was the Florida contraband
forfeiture act), provides that after the
property is first seized, the State nust file a
Petition for a Rule to Show Cause in the circuit
court, and upon produci ng due proof that the
property was used in violation of the act, the
court shall issue a Final Order of Forfeiture
vesting legal title in the appropriate agency
under the Act. However, that is the sumtotal of
direction given by the Act. The Act does not set
out any procedures for filing the petition or
issuing the rule to show cause, except that a
rul e shall issue upon the show ng of due proof.
The Act does not address any requirenents for
filing the petition; which procedural rule
shoul d apply to control the litigation; what
standard or burden of proof is due for issuance
of the rule; whether a trial, with or wthout a
jury is required to decide the nerits of the
action once the rule has been issued; what
standard and burden of proof apply in deciding
the ultimte issue, including defenses; and

whet her and how property is to be divided or
petitioned to insure that only the guilty
property is forfeited. As the Fourth District
Court appropriately characterized the Act,
forfeiture proceedings are “procedural quagmres
on account of the failure of the Statute to
provi de nmeasures to be followed other than to
say . . . by Rule to Show Cause in the Grcuit
Court.” |d. at 965, 966.

Li ke the forner Florida Contraband Forfeiture Act as

anal yzed in Departnent of Law Enforcenent supra, Florida

Statute 370.061 does not provide for due process of |aw
and/or the State did not conply with due process of law in
the pursuit of the subject vessel pursuant to Florida
Statute 370. 061 because Florida Statute 370.061 and/or the

State’s application of Florida Statute 370.061 does not:



a) provide that notice be sent and an
opportunity for an adversarial prelimnary
hearing is nmade avail abl e as soon as possible
after seizure.

b) provide that after an ex-parte seizure of
personal property the State nust i mredi ately
notify all interested parties that the State has
taken their property in a forfeiture action and
that they have a right to request a post-seizure
adversarial prelimnary hearing.

c) that if requested, the prelimnary hearing
shall be held as soon as it is reasonably
possi ble to make a de novo determ nation as to
whet her probabl e cause exists to maintain a
forfeiture action and to determ ne whet her
continued seizure of the property is the | east
restrictive nmeans warranted by the circunstances
to protect against disposal of the property
pendi ng final disposition.

d) Provide that notice shall be served on al

per sons whom t he Agency knows or with reasonabl e
i nvestigation should know, have a | egal interest
in the subject property and the notice shal

advi se those persons that a forfeiture action is
pendi ng agai nst the particul ar property or
properti es.

e) Provide that notice nust advise interested
parties that they have a right to an adversari al
prelimnary hearing upon request; require the
State to establish probable cause to believe
that the property was used in the comm ssion of
a crinme pursuant to the terns of the Statute;
provi de for notice and an opportunity to be
heard and an adversarial proceeding to all
claimants before the State can continue its
restraint on the personal property pending final
di sposi tion.

f) Set any procedures by which the State can
seek forfeiture except that the State may seize
and carry before the court having jurisdiction
over the offense that which exists to be
forfeited.

g) Address any requirenents for filing whatever
pleading it is that the State should file.

h) Address which procedural rule should apply or
control the litigation

i) Determ ne which standard and what burden of
proof is due.

]) Determ ne whether a trial with or without a
jury is required to decide the nerits of the
action.

k) Determ ne what standard and burden of proof
apply in deciding the ultimte issue, including



def enses.

| ) Determ ne whether and how property is to be

di vided or petitioned to insure that only the

guilty property is forfeited.

To date, CARLOCS has never been sent notice by the State

of Florida that the State has taken his property in a
forfeiture action and that he has a right to request a post-
sei zure adversarial prelimnary hearing. It was not until
February 8, 2000, that CARLCS becane a party to this action,
and the only reason that CARLOS has becone a party to this
action is because he was forced to intervene. This is so,
even though the State has known since July of 1998 that
CARLCS is the owner of the subject fishing vessel.
Not wi t hst andi ng this knowl edge which the State has had now
for over two years, it has not taken the first step toward
af fordi ng CARLCS basi ¢ fundamental due process. Because the
State did not conply with due process the | ower courts were

correct in dismssing the State’s Mdtion for Final Oder of

Forfeiture in this case in reliance on Departnment of Law

Enf orcenent Real Property wherein this Court affirned the

Crcuit Court’s decision to dismss the forfeiture action on
the basis that the State did not conply with due process.
The State attenpts to distinguish the case of

Department of Law Enforcenent v. Real Property fromthe

case at Bar because in that case this Court was dealing
with the Florida Contraband Forfeiture Act. It is however

abundantly clear, that the Departnent of Law Enforcenent v.

Real Property is not distinguishable and is right on point

with this case because al though dealing with the Florida



Contraband Forfeiture Act, the principals of |aw which where
anal yzed and enforced are principals of |aw that dea
specifically with forfeiture actions in general. Al of the
principles of |aw which where di scussed and enforced in Real
Property are directly relevant and control the instant
action.

The State then relies on the case of Lawton v. Steel,

152 U. S. 133, 1894 as the case that controls this case. As

it will be shown below, the case of Lawton v. Steel is

clearly distinguishable, not relevant and does nothing nore
t han support CARLOS position. In Steel the court was
dealing with fifteen (15) hoop and fyke nets. The nets were
taken and sunmmarily destroyed. That court was dealing with
an Act which provided in pertinent part “ Any net, pound or
ot her neans or devise for taking or capturing fish or
whereby they may be taken or captured, set, put, fl oated,
had, found or maintained in or upon any of the waters of
this State... in violation of any existing or hereinafter
enacted statutes or laws for the protection of fish, is
hereby declared to be and is a public nuisance and nay be
abated and summarily destroyed by any person and it shall be
the duty of each and every protector aforesaid of every gane
constable to seize and renove and forthwith destroy the
sane.”

In Steel the court stated “ It is not easy to draw the
I ine between cases where property illegally used may be

destroyed summarily and where judicial proceedings are



necessary for its condemation. If the property were of
great value as for instance if there was a vessel enpl oyed
for smuggling or other illegal purposes, it would be putting
a dangerous power in the hands of a custons officer to
permt himto sell or destroy it as a public nuisance and

t he owner woul d have good reason to conplain of such act as
depriving himof his property w thout due process of |aw.
But where the property is of trivial value and if
destruction is necessary to effect the object of a certain
statute, we think it is within the power of the legislature
to order a summary abatenent. For instance, if the

| egi sl ature should prohibit the killing of fish by expl osive
shells, and should order the cartridges so used to be
destroyed, it would be like belittling the dignity of the
judiciary to require such destruction to be preceded by a
sol etm condemmation in a court of justice. The same remark
m ght be nade of the cards, chips and dice of a ganbling
room” The quote went on to say the value of the nets in
guestion was but $15.00 a piece. The cost of condeming one
(and the use of one is as illegal as the use of a dozen) by
judicial proceedings would |argely exceed the val ue of a net
and doubtless the state would in many cases, be deterred
fromexecuting the | aw by the expense. They can only be
removed fromthe water with difficulty and were liable to
injury in the process of renoval. The object of the lawis
undoubtedly beneficent and the State ought not be hanpered

inits enforcenent by the application of constitutional



provi sions, which are intended for the protection of
substantial rights of property”... .The Court further went
on to say that "it is true that there are several cases of
contrary purport. Some of these cases, however, may be
expl ai ned upon a ground that the property seized was of
considerable value.” (The itens the Court was tal king about
with respect to considerable value are explained as boats,
nets, tins and supplies in |unbering and a horse.)

This case stands for nothing nore than the proposition
t hat property which is alleged to have been used in an
illegal manner, can be summarily destroyed provided that the
property has a trivial value. In the case at Bar we are
dealing with a forty-three (43) foot Torres fishing vessel,
fully equi pped with electronics, which is of great val ue and
is anything but trivial. Cbviously, this vessel has a
significant value and does not even cone close to fit into
the definition of trivial. The only thing that this case
stands for is that CARLOS position that he was entitled to
noti ce and due process of lawis correct.

The State then relies on the case of WIKkinson v.

Whodard, 141 So. 313 (Fla. 1932). The nost cogent way to
anal yze the WIKkinson case is to look to a case cited by the

State styled Bruce v. Malloy, 7 So.2d 123 (Fla. 1942). In

Malloy the Court wote “ the holding of this Court in

Wl kinson v. Wodard supra, is in line with the weight of

authority as expressed in 22 Am Juris. Par. 55, p.708, viz:

“55. Forfeiture and Seizures: the general rule is that



the constitutional requirenment of due process of |aw does
not forbid a state summarily to forfeit nets or other
fishing appliances of small value which are used in illegal
fishing. In the case of such nets and other fishing
appl i ances which clearly appear to have been used in the
unl awful taking of fish, the State may declare themto be
nui sances; and the fact that it is possible for themto be
used for |egal purposes will not save them from sumary
forfeiture or destruction.”

Therefore, the sane distinction lies in WIKkinson as
that in Steel supra. Again, the WIKkinson case stands for
t he proposition that property which is alleged to have been
used in an illegal manner, can be summarily destroyed
provided that the property has a trivial value. In the case
at Bar we are dealing with a forty-three (43) foot Torres
fishing vessel, fully equipped with electronics, which is of
great value and is anything but trivial. Cbviously, this
vessel has a significant value and does not even cone cl ose
to fit into the definition of trivial. This case |likew se,
stands for the proposition that Carlos’ position that he was
entitled to notice and due process of lawis correct.

The state then goes on to rely on the case of Bruce v.
Mal l oy, 7 So.2d 123 (Fla. 1942). Based upon the foregoing
anal ysis of Wlkinson it is also clear that this case is
irrel evant and does nothing but bol ster Carlos’ position
that he was entitled to notice and due process of |aw

because the Mall oy case cites the proposition that the only



way a sunmary abatenment of a nui sance w thout judicial
process can take place is if whatever it is that the State
is seeking to summarily destroy nmust be of trivial val ue.
Additionally, in Malloy the Court stated that “the foregoing
petition comng on this day for hearing and the Court being
fully advised in the premses, it is now ordered that the
prayer of said petition be granted and that the illegally
used fishing devices therein described be, and the sane is
hereby declared forfeited to the Comm ssion of Gane and
Fresh Water Fish of the State of Florida; provided that this
order shall not become final for a period of thirty (30)
days during which tinme owners thereof shall be allowed to
bring appropriate action for recovery of said illegally used
fishing devices if any rights they have in that respect”. 1d
at 124. Therefore, in Malloy the Court was giving the
claimants an opportunity for hearing prior to the
forfeiture becoming final. Therefore, this case is al so
di stinguishable in that Carlos Val des woul d not be
af forded due process prior to the forfeiture being final.
Thereafter the State cites Board of County
Conmm ssioners v. Pate, 221 So.2d 732 (Fla. 1969. In Pate the

only thing this Court was considering was whether or not the
phrase “net, traps or fishing devices excluded or included
boats, notors and rel ated paraphernalia used directly and on
the water in poaching operations”. Therefore this case is
irrel evant.

Interestingly, the State in its analysis of Pate supra



cites the lower court’s decision in Pate styled Board of

County Conmmi ssioners v. Pate, 212 So.2d 811 (Fla. 2DCA

1968). In the Second District’s opinion of the Board of

County Conmi ssioners v. Pate, the Court stated that the

forfeiture action again included a twelve (12) foot boat,

el ectric nmotor and battery, wooden boxes, rain pans, a trap,
drag hook and |ine, eight soybean cakes, a Styrofoamice
chest and a paddle. Again, these are itens of trivial value
whi ch clearly distinguish both Pate cases fromthe case at
Bar. Additionally, the Second District outlined the statute
that it was dealing with. That Statute was Florida Statute
8372.31 which read in pertinent part;

“(1) In all cases of arrest and conviction free use of
illegal nets or traps or fishing devices, as provided in
this Chapter, such illegal net, trap, or fishing device is
declared to be a nuisance and shall be seized and carri ed
before the Court having jurisdiction of such of fense and
said Court shall order such illegal trap, net or fishing

device forfeited to the Gane and Fresh Water Fi sh Conm ssi on

inmediately after trial and conviction of the person in

whose possession they were found.” Florida Statute 370.061

states in pertinent part “ In all cases of arrest and
conviction . . . . such salt water products . . ., nets,
boats, notors. . . . in connection with such illegal taking

or attenpted taking are hereby declared to be nui sances and
may be seized and carried before the court having

jurisdiction of such offense, and the court may order such



nui sances forfeited . . . . imediately after trial and
conviction“. Froma reading of these statutes side by side
it appears that Florida Statute 8372.31 required the seizure
at the time of arrest and not until after trial and
conviction did that statute mandate forfeiture. Said statute
conplies with due process because at the tine of the arrest
the boat is seized and it is not until after trial and
conviction is there a forfeiture. Cbviously, the boat owner
is notified of the seizure at the tinme of arrest and has an
opportunity to be heard prior to the trial and conviction
and is therefore afforded due process. It should al so be

poi nted out that this Court when dealing with Pate relied

upon Bruce v. Ml loy supra and therefore this case is also

dealing with itens of trivial value.

FLORI DA STATUTE 370.061 IS A CRIM NAL FORFEI TURE
STATUTE AND THEREFORE MANDATED THAT THE STATE WAS COVPELLED
TO SEEK A FORFEI TURE OF THE SUBJECT VESSEL BY ALLEG NG A
FORFEI TURE COUNT I N THE | NFORVATI ON | N THE CRI M NAL CASE
WH CH THE STATE DI D NOT' DO,



Wth respect to forfeiture in general “ civil
forfeiture may occur without regard to a crim nal
conviction, whereas a crimnal forfeiture may only be

commenced following a crimnal conviction.” U.S. v. Dean,

835 F. Supp. 1383, 1384 (MD. Fla. 1985).

Crimnal forfeiture is an in personam acti on agai nst
the alleged crimnal. 1d. at 1394. Additionally, “a
forfeiture proceeding is a civil inremaction that is
i ndependent of any factually related crimnal action.
Nei ther a conviction nor an acquittal in a crimnal case is
determ native of the issues in the forfeiture proceeding. In
fact, neither the record nor the judgnent in the crimnal
case is admssible in the civil action seeking in rem

forfeiture.” Kearn v. State, 706 So2d. 1366 (Fla. App. 5DCA

1988). Florida Statute 370.061 is clearly a crimnal
forfeiture statute in that it is based upon a conviction,
the State’s Mdtion for Forfeiture was filed in the
underlying crimnal case, and the State as part of its
Motion for Final Oder of Forfeiture of Nuisance attached
thereto as Exhibit “C and relies on said Exhibit which is

t he Judgnent and Sentence of the Defendant, SERG O VALDES,
in the crimnal case. Florida Statute 370.061 is obviously a
crimnal forfeiture statute.

In Liberetti v. United States, 116 S.C. 356 (1995) the

Suprenme Court of the United States was dealing wth a

crimnal forfeiture statute. In Liberetti in upholding the



forfeiture of the Defendant’s property, the court stated
“accordingly the indictnment further alleged that the
government was entitled to forfeiture of property that was
obtained fromor used to facilitate Liberetti’s drug

of fenses, including but not limted to various assets
specified in the indictnent. See Federal Rule of Crim nal
Procedure 7c(2) (“No judgnment or forfeiture may be entered
in a crimnal proceeding unless the indictnent or the
information shall allege the extent of the interest or
property subject to the forfeiture”). The obvious reason for
this requirenment is so that a defendant is put on notice and
has an opportunity to be heard with respect to forfeiture of
property if he either pleads guilty or is convicted at
trial.

In the case at Bar the defendant entered into a
negotiated plea with the State of Florida on June 15, 1998,
to three of the four counts contained in the anended
information filed by the State. He was al so sentenced on
t hat sanme day. Neither the information nor the negotiated
pl ea make any reference to a potential forfeiture. At the
time that the Defendant entered into the negotiated plea
with the State of Florida, counsel for the defendant
di scussed a potential forfeiture of the vessel with the
Assi stant State Attorney handling the case, who assured
under si gned counsel that a forfeiture was not going to take
pl ace and that the negotiated plea contained all of the

conditions with respect to disposing of all of the issues in



the entire case.

Again, Florida Statute 370.061 is clearly a crimnal
forfeiture statute. As such, the State was required to seek
forfeiture of the subject fishing vessel in the underlying
crimnal case which it did not.

Furthernore, “it is well settled that where a |l awfu
sent ence has been inposed and the sentencing heard and
concluded, it is a violation of the defendant’s
constitutional protection against double jeopardy to

i ncrease the sentence at a latter time.” Strickland v.

State, 681 So2d. 929, 930 (Fla. App. 3DCA 1996). For this
court to enter an order of forfeiture after the defendant
pled guilty, was convicted, sentenced and pl aced on
probation with various and sundry conditions, including
going to jail with a forfeiture never contenplated nor
raised at any tinme leading up to an including the tinme of
sentencing is a violation of the Defendant’s constitutional
prot ection agai nst doubl e jeopardy.

Florida Statute 370.061, which is the statute that the
State is traveling under in this case, provides in all cases
of arrest . . . and said court may order said nui sances
forfeited to the Division of Marine Resources of the
Department i mmedi ately after arrest and conviction. The
Def endant was convicted and sentenced on June 15, 1998. It
was not until July 31, 1998 that the State filed its Mtion
for Final Order of Forfeiture. This is forty-six (46) days

after the Defendant was convicted and sentenced. | mredi ately



nmeans i mmedi ately. It does not nmean 46 days after the fact.
“Forfeitures are considered harsh exactions, and as a
general rule, they are not favored either in law or equity.
Therefore, this court has long followed a policy that it

must strictly construe forfeiture statutes.” Departnent of

Law Enforcenent v. Real Property, 588 So.2d 957 (Fla. 1991).
Based upon the foregoing this case nust be dismssed with

prej udi ce.

1]
FLORI DA STATUTE 370. 061 IS UNCONSTI TUTI ONAL BECAUSE | T
VI OLATES THE EQUAL PROTECTI ON CLAUSE OF BOTH THE UNI TED
STATES AND FLORI DA CONSTI TUTI ONS.

This statute is |ikew se unconstitutional on its face



because it violates the equal protection clauses of both the
United States and Florida constitutions. “To be
constitutionally perm ssible, a classification nust apply
equally and uniformly to all persons within the class and
bear a reasonable and just relationship to a legitinate

state objective.” State v. Leicht, 402 So.2d 1153, 1155

(Fla. 1981). Florida Statute 370.061 provides that it is
the expressed intent of the |egislature not to divest any

i nnocent person, firmor corporation holding a recorded |ien
with respect to a notor vehicle of any of its reversionary
rights in said notor vehicle or any of its rights as
prescribed in Section 319.027. Omners of boats are not
afforded the sanme protection as those of notor vehicles in
that the statute provides that it does not matter if there
is an innocent owner of a fishing vessel or if there is a
person holding a lien on a fishing vessel. The fishing
vessel may be still summarily forfeited and then only after
forfeiture can an innocent owner buy back the fishing vessel

for $1.00.

This statute, by virtue of the fact that it treats
persons wthin the sane class differently, nust be decl ared
unconstitutional on its face as violating the equal
protection afforded to all persons under both the United
States and Florida constitutions.

For the State to argue that CARLCS has no standing to

claima due process violation because he had actual notice



and is being afforded a hearing is disingenuous on two
fronts. First, the fact that the State argues that CARLOS
was afforded due process (which he obviously was not) and

t hen argues that because he was afforded due process he has
no standi ng makes no sense. By virtue of the fact that the
State argues that CARLOS was afforded due process in and of
itself shows that CARLOS has standing as it relates to due
process. Secondly, for the State to argue that CARLOS was
af forded due process because undersi gned counsel was served
with a copy of the State’s Mdtion for Final Oder of
Forfeiture of Nuisance sonme forty-six(46) days after SERA O
took his plea in the crimnal case and sone seventeen (17)
days after the subject vessel was seized |ikew se makes no
sense. Wthout repeating CARLOS entire argunent, the State

did not follow the dictates of Departnent of Law

Enforcenment ; did not seek a forfeiture in the underlying

crimnal action; never notified CARLOS of the seizure of the
vessel ; and has put CARLOS in a position such that the only
way that he could possibly get the subject vessel back is
after it has been forfeited by the Court. CARLCS could then
attenpt to buy the subject vessel back fromthe State for
$1.00. Al of this clearly shows that he was not afforded

due process.

CONCLUSI ON

For all of the foregoing reasons the |ower courts’



orders dismssing the State’s Mtion for Final O der of
Forfeiture with Prejudice nust be affirmed and the subject

fishing vessel nust be returned to its rightful owner
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