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STATEMENT OF THE CASE AND FACTS

Respondent accepts the substance of the statenent of the
case and facts contained within the Brief of Petitioner on the
Merits. However, one relevant date was omtted. Wth the
addition of the follow ng rel evant date, respondent accepts
petitioner’s statenent of the case and facts.

On May 25, 2000, the Crcuit Court of Putnam County resen-
tenced respondent to a total of twenty-one (21) nonths incarcera-
tion. Said sentence was ordered to be nunc pro tunc to Septenber

25, 1996.



SUMVARY OF THE ARGUVMENT

Two facts are dispositive of the issues presented in this
case. Respondent was unlawfully in custody at the tinme Florida's
I nvoluntary G vil Comm tnent of Sexually Violent Predators Act
cane into effect. This illegality was not determned until after
t he Act becane effective. However, respondent was al so being
hel d in custody w thout any pretense of |egal authority at the
time the civil commtnent petition was filed. Because of the
concurrence of both these facts, the Second District Court of
Appeal had to read that portion of section 394.925, Florida
Statutes, which sets forth the applicability of the Act to
persons in custody at the tinme the Act becane effective, as
applying only to those persons lawfully in custody. To do
ot herwi se would not only have resulted in unreasonable, harsh or

absurd results in Atkinson's case but al so in other cases.



ARGUMENT

| SSUE
THE | NVOLUNTARY Cl VIL COW TMENT OF
SEXUALLY VI OLENT PREDATORS ACT DOES
NOT APPLY TO RESPONDENT BECAUSE HE
WAS NOT LAWFULLY I N CUSTODY ON THE
EFFECTI VE DATE OF THE ACT.

Two primary facts exist in respondent’s case which are
critical to its resolution. Fact 1: Respondent was unlawfully
in custody at the tinme Florida’ s Involuntary Cvil Conmm tnent of
Sexual ly Violent Predators act becane effective, albeit this fact
was not determned until after the effective date of the Act.
Fact 2: Respondent was in custody w thout any pretense of | egal
authority at the tinme the petition for involuntary civil commt-
ment was filed in this case, and this fact was known at the tine
the commtnent petition was filed. Keeping these two facts in
m nd, the provisions of Florida s Involuntary Cvil Comm tnent of
Sexual ly Violent Predators act nmust be exam ned to determine if
the Act is applicable to respondent.

Part V of chapter 394, Florida Statutes, is the Involuntary
Cvil Comm tment of Sexually Violent Predators Act (hereinafter
referred to as the Act). Wen adopted, it was the stated intent
of the legislature to “create a civil comm tment procedure for
the long-termcare and treatnent of sexually violent predators.”
However, the |egislature did not nake the Act applicable to al

sexual |y vi ol ent predators.

The Act defines a sexually violent predator as any person



(a) Has been convicted of a sexually violent
of f ense;

and

(b) Suffers froma nental abnormality or
personal ity disorder that makes the person
likely to engage in acts of sexual violence
if not confined in a secure facility for

| ong-termcontrol, care, and treatnent.

Section 394.912(10), Florida Statutes (1999) (enphasis
added). Instead of meking the Act applicable to all persons who
nmeet this definition of sexually violent predators, section
394.925 limts the applicability of the Act to “all persons

currently in custody who have been convicted of a sexually

violent offense,. . ., as well as to all persons convicted of a
sexual ly violent offense and sentenced to total confinenment in
the future." (enphasis added).

Therefore, instead of applying to all persons convicted of a
sexual ly violent offense, the Act applies only to those persons
who have been convicted of a sexually violent offense and who
al so were either in custody on the day the Act becane effective
or were subsequently in custody as the result of being sentenced
to total confinenent.

In this case, no one contends that respondent was convicted
of a sexually violent offense and sentenced to total confinenent
subsequent to the effective date of the Act. Consequently, in

deci di ng whether the Act is applicable to respondent, it nust be



determned if respondent was “currently in custody on the effec-
tive date of the Act.'

There is no dispute that respondent was in actual custody on
the effective date of the Act. As noted earlier, the respondent
was in custody, albeit unlawful custody, on both January 1, 1999
and May 26, 1999. The illegality of this custody was determ ned
by Heggs v. State, 759 So.2d 620 (Fla. 2000), after the effective
date of the Act. The illegality should have been rectified and
respondent’ s custody shoul d have ended when respondent was
resentenced to a termof twenty-one (21) nonths incarceration on
May 25, 2000, nunc pro tunc to Septenber 25, 1996. However, this
did not occur.

It was against this factual backdrop that the Second D s-
trict Court of Appeal considered respondent’s petition for wit
of prohibition. Atkinson argued that the Act was not applicable
to himbecause he was not in |awful custody on the effective date
of the Act. The State contended that the legality of respon-
dent's custody was irrelevant and that the Act applied to him
because he was in actual custody on the effective date of the
Act. Sinply stated, respondent argued that the custody require-
ment of section 394.925 be read to require "lawful"” custody. The
State argued that the plain |anguage of the section did not

require that the custody be lawful. The Second District correct-

1Florida's Involuntary Cvil Conmitment of Sexually Violent Predators act was initially enacted as Sections
916.31 — 916.49, Florida Statutes (1998) and becane effective on January 1, 1999. The act was anended and
renunbered as sections 394.910 — 394.929, Florida Statutes (1999) with an effective date of May 26, 1999. The
limtation of the applicability of the act to "all persons currently in custody" was not altered when the act
was anmended and renunbered. The statutory interpretation of the phrase "all persons currently in custody" is,
therefore, not affected whether the effective date of the Act is January 1, 1999 or My 26, 1999.

5



l'y concluded that to read the Act without any regard to the | aw
ful ness of custody would result in unreasonable, harsh, or absurd
consequences. Instead, the Second District held, "that insofar
as the Act applies to "all persons in custody,' it is limted to
persons who were in |awful custody on its effective date.™

At kinson v. State, 731 So.2d 537 (Fla. 2d DCA 2001).

The State contends that the California case of Garcetti v.
Superior Court, 80 Cal. Rptr.2d 724 (Cal. App. 1998) supports its
position. Quite to the contrary, under Garcetti the civil com
mtnment petition filed agai nst respondent would have had to be
di sm ssed.

Garcetti does indeed stand for the proposition that, under
California law, a civil commtnent petition can be filed agai nst
a person who is in actual custody even if that custody is |ater
determ ned to be unlawful. However, the state of California in
Garcetti acknow edged that, "[o]f course, if the custody [were] a
conpl ete shamw t hout any pretense of |egal authority, the
[ Depart nent of Corrections] would not have “jurisdiction' in any
| egal sense. This case does not present such an extreme situa-
tion." Supra. at 726.

Respondent's case does present just such an extrene situa-
tion. Wen respondent was resentenced on May 25, 2000, he was
entitled to an award of credit for all tine served since Septem
ber 25, 1996. Since nore than twenty-one (21) nonths el apsed
bet ween Septenber 25, 1996 and May 25, 2000, respondent should

have been immedi ately released. |Instead, he continued to be held



in the custody of the Departnent of Corrections until a petition
for involuntary civil commtnment was filed sone 14 days later on
June 8, 2000. This custodial detention from My 25, 2000 unti l
June 8, 2000 was a conplete sham w thout any pretense of |ega

authority.?

Applying the rule set forth in Garcetti, the civil conmitnent petition filed agai nst respondent was
properly dism ssed.

The fact that respondent was in custody w thout any pretense
of legal authority from May 25, 2000 until June 8, 2000, allowed the Second District to resolve the issues
presented in respondent's case by interpreting only section 394.925, Florida Statutes (1999) and finding it
to require that the custody requirenment be read to nean | awful custody. However, if the respondent's
custodi al status had been different, if it had sinply been unlawful but not w thout |egal justification, and
if, as suggested by the State, the legality of custody was irrelevant to the State's ability to commence
involuntary conmitnment proceedi ngs, then serious constitutional inpairments to Florida's entire Act would
have had to be addressed.

The State seeks to have this Court review this case without considering all the relevant facts. The
rephrased certified question suggested by the State ignores the fact that respondent was being held without
any |legal authority at the time the involuntary comm tment proceedi ngs were commenced. The State suggests
that the certified question read:

DOES FLORI DA' S | NVOLUNTARY ClVIL COWMM TMENT OF

SEXUALLY VI OLENT PREDATORS ACT APPLY TO PERSONS

CONVI CTED OF SEXUALLY VI OLENT OFFENSES BEFORE

THE EFFECTI VE DATE OF THE ACT WHOSE CUSTODY,

ALTHOUGH PRESUMPTI VELY CORRECT ON THE EFFECTI VE

DATE OF THE ACT | S LATER DETERM NED TO HAVE BEEN | MPROPER?

According to the State's argunent, this question should be answered in the affirmative. However, if
the Act applies to a person in such a custodial situation, the entire Act nust be examined to determine if
it could be constitutionally applied to such a person.

Section 394.925, Florida Statutes (1999) provides that persons who had been convicted of a sexually

violent offense and were in custody on the effective date of the Act are subject to the Act. It is not
required that the person be in custody for the conmi ssion of a sexually violent offense. It is not required
that the person be in the custody of the Departnment of Corrections. 1t is not required that the person be

in custody pursuant to inposition of a sentence. Consequently, the Act would apply to a person who was
convicted of a sexually violent offense at any time in their past who was in custody for any reason on
January 1, 1999 or May 26, 1999. But, Section 394.925, Florida Statutes (1999) also provides that persons

who had been convicted of sexually violent offenses but were not in custody on the effective date of the Act

2The State contends that respondent’s resentencing had the effect of placing himin the category of persons
subj ect to imedi ate rel ease and that his evaluation as well as the filing of the comm tment petition were
handl ed accordingly. Section 394.915, Florida Statutes (1999) does provide for continuing custodial
detention of a person who has been convicted of a sexually violent offense if their release fromtotal

confi nement becones imredi ate for any reason. However, this section provides that the person be imediately
transferred fromthe Departnment of Corrections to the Departnment of Children and Family Services (DCF). It
further provides that an evaluation by the nultidisciplinary teamto determine if the person neets the
definition of a sexually violent predator nmust be conpleted and a witten report submtted within 72 hours
of transfer to DCF. The commtnment petition nmust then be filed within 48 hours after receipt of the witten
report. None of these provisions of section 394.915 were conplied with in respondent's case.
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must be convicted of a sexually violent offense and sentenced to total confinement in the future before

bei ng subject to the Act. By way of exanple, someone convicted of a sexually violent offense fifty (50)
years ago and placed on probation is subject to the Act if they were arrested and in custody for violation
of a municipal ordinance on January 1, 1999. However, a person who was rel eased fromstate prison on
Decenmber 31, 1998 after having conpleted a sentence for a sexually violent offense would not be subject to
conmmi t ment proceedi ngs unl ess they are convicted of a sexually violent offense and sentenced to total
confinement in the future. Applying an equal protection analysis, it is difficult to determ ne the rational
di stinction between these two cl asses of individuals, especially since the stated |egislative findings and
intent of the Act makes no distinction between persons currently in custody on the effective date of the Act
and those sexually violent predators who were not in custody on that date.

3

There are al so procedural problems with the Act. As the State notes, "the Act itself includes no
time limts as to the filing of the petition for commitnent." Brief of the Petitioner on the Merits at p.7.
In fact, the State contends that a civil conm tnent petition can be filed against a person who is not in
custody at the tine of the petition. See, Brief of the Petitioner on the Merits at p.16.

If the Ianguage of the Act is to be given its plain neaning without statutory interpretation, as
argued by the State, this contention would appear correct. It would therefore follow that the State could
el ect to pursue involuntary civil commtment of a person who was rel eased fromcustody at any time after the
effective date of the Act provided that the person had been previously convicted of a sexually violent
of fense and was in custody on the effective date of the Act.

Wi le the State contends that the plain | anguage of the Act provides the authority to pursue
commitment in such a circunstance, there are no provisions in the Act setting forth procedures for non-
custodi al sexually violent offenders.

Civil commtment of sexually violent offender statutes fromother states have w thstood constitu-
tional attack on equal protection and due process grounds. See, i.e., Kansas v. Hendricks, 521 U S. 346
(1997). But it is the specific provisions of section 394.925 concerning the applicability of the Florida Act
whi ch distinguishes it fromother states' statutes. Section 59-29a04, Kansas Statutes (2000) provides that
the state may file a civil conmitnent petition against a "person presently confined." Simlarly, section
6601(a)(2), California Wlfare and Insti-tutions Code (2000), provides, “[A] petition may be filed under
this section if the individual was in custody pursuant to his or her determi nate prison term parole

revocation term or hold placed pursuant to Section 6601.3, at the time the petition is filed."

The Second District Court of Appeal, considering the particular facts of respondent's case, and

considering the differences between Florida's Act and those of other states, correctly concluded that the

3 394.910 Legislative findings and intent.- The Legislature find that a small but extrenely dangerous
nunmber of sexually violent predators exist who do not have a nmental disease or defect that renders them
appropriate for involuntary treatment under the Baker Act, part | of this chapter, which is intended to
provi de short-termtreatment to individuals with serious nmental disorders and then return themto the
community. In contrast to person appropriate for civil comm tment under the Baker Act, sexually violent
predators general ly have antisocial personality features which are unanmenable to existing nmental illness
treatnment nodalities, and those features render themlikely to engage in crimnal, sexually violent

behavi or. The Legislature further finds that the |ikelihood of sexually violent predators engaging in
repeat acts of predatory sexual violence is high. The existing involuntary conmitnment procedures under the
Baker Act for the treatment and care of nmentally ill persons are inadequate to address the risk these
sexual |y violent predators pose to society. The Legislature further finds that the prognosis for
rehabilitating sexually violent predators in a prison setting is poor, the treatment needs of this

popul ation in a prison setting is poor, the treatment nodalities for this population are very different from
the traditional treatnent nodalities for people appropriate for conmitnent under the Baker Act. It is
therefore the intent of the Legislature to create a civil conmitnent procedure for the |ong-termcare and
treatment of sexually violent predators.



portion of section 394.925 dealing with "all persons in custody" had to be read to linmt the applicability

of the Act to persons in "lawful custody" in order to prevent unreasonable, harsh, or absurd consequences.



CONCLUSI ON

Based on the foregoing facts, argument, and citations of authority, respondent respectfully requests
that the certified question as rephrased by the State be rejected and that the certified question presented

by the Second District Court of Appeal be answered in the affirmtive.

CERTI FI CATE OF SERVI CE

| certify that a copy has been nmailed to Richard Polin, Assistant Attorney General, Departnent of
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