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PRELI M NARY STATENMENT

This appeal is fromthe denial of Bruce Douglas Pace’s
notion for post-conviction relief by Circuit Court Judge Pau
Rasnussen, First Judicial Circuit, Santa Rosa County, Florida.
This proceeding chall enges both M. Sweet's conviction and his

deat h sent ence. References in this brief are as foll ows:

"R ___." The record on direct appeal to this Court.
"PCR. ___." The post-conviction record on appeal.
"Supp. ___." The supplenental record on appeal.

Al'l other references will be self-explanatory or

ot herwi se expl ai ned herewi th.

REQUEST FOR ORAL ARGUMENT

The resolution of the issues in this action wll
determ ne whether M. Pace lives or dies. This Court has not
hesitated to allow oral argunent in other capital cases in a
sim|lar procedural posture. A full opportunity to air the
i ssues through oral argunment would be appropriate in this
case, given the seriousness of the clains involved and the
stakes at issue. M. Pace, through counsel, accordingly urges

that the Court permt oral argument.
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STATEMENT OF THE CASE AND FACTS

A Trial and Direct Appeal

On Decenber 14, 1988, a Grand Jury in the Circuit Court
of Santa Rosa County issued an indictnment of M. Pace for the
first degree nmurder and arned robbery of Floyd Covington. (R
1132-33) M. Pace pleaded not guilty to the charges. (R
1252) Jury selection for M. Pace’s trial began on August 21,
1989. (R 1) On August 23, 1989, M. Pace’s guilt phase
started. (R 532) The jury found himguilty on all counts.
(R 1210) A penalty phase proceedi ng was conducted on August
26, 1989 (R 1030), after which the jury recommended a
sentence of death for the nurder of M. Covington by a vote of
seven to five. (R 1211)

On Novenber 16, 1989, Circuit Judge Ben Gordon adjudged
M. Pace guilt and sentenced himto death for the nmurder and
15 years inprisonment for the robbery. (R 1238-43) In
support of the death sentence, the court found three
aggravating circunstances: (1) M. Pace had a previous
conviction for a violent felony, a robbery in 1982; (2) M.
Pace was on parole at the time of the hom cide; and (3) the
hom ci de was committed during the course of a robbery. (R
1234-45) The court found no mtigating circunstances. (R

1236- 37)



On direct appeal, this Court affirmed M. Pace’s

conviction and the death sentence. See Pace v. State, 596 So.

2d 1034, 1036 (Fla. 1992). Justices Overton, Barkett, and
Kogan concurred with the conviction but dissented, w thout an
opinion, as to the death sentence. See id. The rel evant
portion of the Court’s opinion for the instant appeal is as
foll ows:

[We hold that the aggravating

ci rcunst ances of previous conviction of

fel ony involving violence, coomtted while
on parole, and commtted while engaged in a
robbery are all supported beyond a
reasonabl e doubt. The trial judge found no
statutory mtigating circunmstances and,
after reviewing the nonstatutory mtigating
evi dence, concluded that none of the
suggested mtigating factors had been
established. Considering the totality of
the circunstances, we conclude that the
record supports the trial judge's
conclusion. Even if one or nore
nonstatutory mtigating factors were
wrongfully rejected, we are persuaded
beyond a reasonabl e doubt that the weight

t hereof was so insignificant that the tri al
j udge woul d have i nposed death. Because

t he aggravating circunstances outwei gh any
nonstatutory mtigating evidence, death is
the appropriate penalty.

Accordingly, we affirmthe conviction and
sentence of Bruce Dougl as Pace.

ld. at 1035-36 (citations omtted).
B. Post-conviction proceedi ngs

On March 7, 1997, M. Pace filed an anended noti on for



postconviction relief under Florida Rule of Crimnal Procedure

3.850. Pursuant to Huff v. State, 622 So. 2d 982 (Fla. 1993)

and Florida Rule of Crimnal Procedure 3.851(c), a hearing was
hel d on August 18, 1998 to determ ne whether M. Pace was
entitled to an evidentiary hearing. (PCR 1192) On Decenber
15, 1998, the circuit court issued an order, directing that an
evidentiary hearing be held on several clainms: failure by the
State to disclose excul patory or inpeachnment evidence; newy
di scovered evidence; ineffective assistance of counsel for
failure to performan adequate investigation, failure to
properly cross-exam ne certain witnesses, failure to cal
avail able witnesses, failure to object to inproper
prosecutorial comments in guilt and penalty phase cl osing
argunments, failure to investigate and present mitigating
evidence of M. Pace’s nmental health and difficult chil dhood.
(PCR. 1192-1203)

The evidentiary hearing was conducted on June 12, 13, and
14, 2000. (PCR 1165) At the hearing, M. Pace presented
several |ay witnesses who provided detail ed testinony
regarding his crack addiction and how it affected his nmental
health. M. Pace presented the unrebutted testinmony of his
two trial experts, Dr. Janes Larson and Dr. Peter Szmurlo.

Both doctors testified regarding the flaws in their trial



eval uations, as well as their new di agnosis that M. Pace
suffered froman extrene nental or enotional disturbance at
the time of the crime, and that M. Pace was unable to conform
his conduct to the requirements of the law M. Pace al so
presented his postconviction expert, Dr. M chael Herkov, who
testified that at the time of the crime, M. Pace suffered
froma severe crack cocai ne addiction. Dr, Herkov also found
t hat, based on his addiction, M. Pace suffered from an
extreme nental or enotional disturbance at the tinme of the
crime, and that M. Pace was unable to conform his conduct to
the requirements of the law. M. Pace also presented the
unrebutted testinmony of Dr. Barry Crown, who found, anong
ot her things, that M. Pace suffered from brain damage t hat
affected his judgenent and ability to reason. Dr. Crown al so
found that the affects of M. Pace’s crack use would be
enhanced by the brain damage. Lastly, M. Pace presented the
testinmony of his trial attorneys, Sam Hall and Randy
Et heri dge, as well as Janmes Martin, the investigator who
assi sted them

On June 11, 2001, the circuit court entered an order that
denied M. Pace relief. (PCR 1164-91) This appeal follows.

SUMVARY OF ARGUNMENT

|. M. Pace’s trial counsel was ineffective for failing



to investigate and present M. Pace’s history of crack cocai ne
abuse and addiction. Hi s addiction constituted val uable
nonstatutory mtigation, and with evidence of his addiction,
three nental health professions, found the two statutory
mental mtigators.

I1. Trial counsel further failed to present a guilt phase
def ense based on M. Pace’ s crack cocaine addiction, as his
addi ction prevented himfromform ng the specific intent
necessary for a conviction of first-degree nurder.

I11. At trial, the State failed to disclose evidence that
M. Pace could and woul d have used: 1) a report show ng why
M. Pace’'s fingerprint on the victims vehicle was not
incrimnating and 2) a letter reprimnding the investigator in
this case for inproper, unethical behavior just prior to M.
Pace’ s trial.

V. M. Pace’ s constitutional right to remain silent was
viol ated by the prosecutor’s inproper comments on his silence.
Trial counsel was ineffective for not objecting to the
comment s.

V. M. Pace was sentenced in an unconstitutional manner,
as the State did not specify in the indictnment which
aggravators were sought and the jury was not required to

unani mously find that each aggravator had been proven beyond a



reasonabl e doubt .
VI. The |l ower court erred by not ordering certain state
agencies to conply with M. Pace’ s public records requests.

STANDARD OF REVI EW

In this appeal, M. Pace brings clains that the prosecution

failed to disclose information in violation of Brady v. Maryl and. The

standard of review for “whether a reasonable probability exists that
the disclosure of the suppressed evidence woul d have changed the
outcome of the trial is a m xed question of |law and fact” and thus
must be reviewed de novo with this Court only deferring to the | ower

court’s factual findings. Rogers v. State, 782 So. 2d 373, 377 (Fla.

2001) .

Simlarly, both the prejudice and perfornmance prongs of M.
Pace’ s ineffective assistance of counsel clainms are “m xed questions
of law and fact, with deference on appeal to be given only to the

| ower court's factual findings.” Stephens v. State, 748 So. 2d 1028,

1033 (Fla. 2000) (enphasis in original).
ARGUMENT |

MR. PACE ESTABLI SHED AT THE HEARI NG BELOW
THAT HE WAS DENI ED EFFECTI VE ASSI STANCE OF
COUNSEL DURI NG THE PENALTY PHASE OF HI S
TRIAL.  TRI' AL COUNSEL FAILED TO | NVESTI GATE
AND PRESENT EVI DENCE OF MR. PACE' S SEVERE
CRACK ADDI CTI ON. TRI AL COUNSEL FAI LED TO
EFFECTI VELY | NVESTI GATE AND PRESENT

EVI DENCE OF MR. PACE' S DI FFI CULT CHI LDHOOD.
THE LOVWER COURT ERRED | N DENYI NG MR. PACE



RELI EF ON THI S CLAIM

| NTRODUCTI ON

Under Strickland v. Washington, 466 U.S. 668 (1984),

counsel has “a duty to bring such skill and know edge as w ||
render the trial a reliable adversarial testing process.” 1d.
at 688 (citation omtted). At the hearing below, M. Pace
establi shed that he was denied a reliable adversarial testing
in the penalty phase of his trial as a result of his
attorneys’ ineffective representation.! His trial counsel
failed in two primary ways: (1) trial counsel failed to
investigate M. Pace’ s history of crack cocaine use, failed to
provide this information to his nmental health experts, and
failed to consider presenting it as mtigation; and, (2) trial
counsel failed to effectively investigate evidence of M.
Pace’s difficult childhood, and failed consider presenting it
as possible mtigation.

M. Pace was prejudiced by trial counsel’s
ineffectiveness. Had trial counsel effectively investigated,

M. Pace’s jurors would have heard the follow ng: evidence

M. Pace’s defense team consisted of three individuals:
Samuel Hall, Randall Etheridge, and Jim Martin. M. Hall was
the first chair, or |lead, attorney and was responsi ble for the
penalty phase. M. Etheridge was the second chair attorney and
was responsible for the guilt phase. M. Martin was the
i nvesti gator who assisted M. Pace’s attorneys. (PCR 2008,
2015)



t hat established two statutory mtigators; extensive
nonstatutory mtigation, including evidence of drug addiction
and organic brain damage; and, evidence that would have
corroborated the paltry mtigation placed before the jurors by
trial counsel. Considering the fact that the jurors voted
seven to five for death w thout hearing this substantial and
conpelling mtigation, there is nore than a reasonabl e
probability that but for counsel’s deficient performance the

vote of one juror would have been different. See Phillips v.

State, 608 So.2d 778 (Fla. 1992). Thus, the circuit court
erred in denying M. Pace relief on this claim
1. HI STORY OF CRACK USE

At M. Pace’s evidentiary hearing, he presented extensive
and unrebutted evidence of his long-termcrack cocai ne use
that trial counsel failed to investigate. The | ower court
concl uded that because trial counsel chose not to investigate
based on a strategic decision, they did not render deficient
performance. However, the | ower court, |ike counsel at the
time of M. Pace’ s trial, mssed the true issue. The | ower
court premsed its order on the same fact that trial counse
based its “strategy” — the fact that M. Pace was not high on
crack at the time of the offense. The |ower court, |ike

counsel at the time of trial, then erroneously assuned that



any history of drug use and abuse was irrelevant if the

def endant was not high on crack at the tine of the offense. As
this Court has recogni zed, that is the wong standard. Even if
M. Pace was “cold sober” during the offense, his history of

drug use and abuse still constitutes mtigation. See Mahn v.

State, 714 So. 2d 391, 401 (Fla. 1998) (citation omtted).
Trial counsel’s failure to investigate M. Pace’s crack use
and consi der presenting such evidence during his penalty phase
constitutes ineffective assistance of counsel.

Part of trial counsel’s duties include the duty to
conduct a reasonable investigation for any possible mtigating

evi dence. See Porter v. Singletary, 14 F.3d 554 (11th Cir.

1994). To assess whether trial counsel did conduct a
reasonabl e investigation, the Eleventh Circuit fornulated a
three-prong inquiry: (1) “whether a reasonable investigation
shoul d have uncovered such mtigating evidence;” (2) “whether
the failure to put this evidence before the jury was a
tactical choice made by trial counsel;” (3) if the performance
was deficient and not the result of a tactical decision,

“whet her there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding

woul d have been different.” See Porter, 14 F.3d at 557

(citations, enphasis onmtted).



However, “the mere incantation of ‘strategy’ does not

i nsul ate attorney behavior fromreview ..” Stevens v. Zant,

968 F.2d 1076, 1083 (11" Cir. 1992). See also Horton v. Zant,

941 F.2d 1449, 1462 (11" Cir. 1991) (“[Qur case law rejects
the notion that a ‘strategic’ decision can be reasonabl e when
an attorney has failed to investigate his options and make a

reasonabl e choice between them ”); Jackson v. Herring, 42 F.3d

1350, 1368 (11t" Cir. 1995) (“[A] legal decision to forgo a
mtigation presentation cannot be reasonable if it is
unsupported by sufficient investigation.”). The record from
the evidentiary hearing clearly shows that trial counsel
failed to investigate M. Pace’s crack use. Thus, his
“strategic” choice to forgo using this informati on was not a
reasonabl e one.
A. Deficient Investigation

M. Pace contends that he was provided i neffective
assi stance during the penalty phase of his capital trial by
his attorneys’ failure to investigate his long-term crack use
and the effects it had on him and trial counsel’s failure to
present this mtigating evidence during his sentencing
pr oceedi ng.

Courts have expressly and repeatedly held that in

sentenci ng proceedings trial counsel has a duty to investigate

10



and prepare available mtigating evidence for the sentencer’s

consideration. See Phillips v. State, 608 So. 2d 778 (Fla.

1992) (granting new sentenci ng phase on ineffective assistance
of counsel claimwhere trial attorney failed to present

substantial existing mtigation); Ragsdale v. State, 798 So.

2d 713, 716 (Fla. 2001) (sane); Rose v. State, 675 So. 2d 567,

571 (Fla. 1996) (sane); Hildwi n v. Dugger, 654 So. 2d 107, 110

(Fla. 1995) (sane).

M. Pace’s trial attorneys unreasonably failed to
di scover and present readily avail able evidence. This failure
is conpounded by the fact that the attorneys actually
possessed sone of the mitigating evidence, or informtion
whi ch coul d have easily directed themto substanti al
m tigation. Nonetheless, trial counsel neglected to properly
investigate to discover this extensive evidence. Counsel nust
reasonably inquire and follow up on the information counsel

al ready has. See Jackson v. Herring, 42 F.3d 1350, 1367 (11th

Cir. 1995) (concluding that trial counsel's investigation into
mtigating evidence was unreasonabl e where counsel “had a
smal | amount of mtigating evidence regarding [the

def endant's] history, but ... inexplicably failed to follow up
with further interviews or investigation”). Trial counsel in

the instant case received information from wi t ness statenents

11



to police and during depositions that should have alerted him
to the fact that M. Pace had a history of drug problens,
specifically a crack cocai ne dependency.

Upon hearing various individuals nention M. Pace’s
extensi ve crack cocai ne use, trial counsel should have del ved
into this matter. Had he done so, these individuals could have
expl ai ned that M. Pace regularly used excessive anmpunts of
crack cocaine. Failing to explore these individuals’ know edge
of M. Pace’s drug use constitutes deficient perfornmance. See

Ragsdale v. State, 798 So. 2d 713, 721 (2001) (citing, as one

reason for granting defendant’s penalty ineffective assistance
of counsel clainms, that mtigation “w tnesses woul d have been
avai l able if counsel had conducted a m ninmal investigation”);

Baxter v. Thomas, 45 F.3d 1501 (11th Cir. 1995) (“[H ad

def ense counsel conducted a reasonabl e investigation, [he]
woul d have unearthed this mtigating evidence.”) If counsel
had i nvesti gated, he would have | ocated additional w tnesses
who had information beneficial to M. Pace and were avail abl e
and willing to testify at trial.

Despite not uncovering or presenting evidence of M.
Pace’s drug use, the lower court concluded that “trial
counsel’s investigation into [M. Pace’ s] drug use was

reasonabl e based upon the representations of [M. Pace] and
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others.” (PCR 1179) However, the | ower court’s order is based
on the representations of M. Pace and others that M. Pace
was not intoxicated on the day of the offense. M. Pace’s
sobriety that day is not the definitive issue. Regardl ess of
whet her M. Pace was intoxicated, he and those close to him
al so represented that he had a history of consistent heavy
cocai ne use. Trial counsel had a duty to investigate, as
potential mtigation, M. Pace’ s history of drug use and the
possibility that he had a crack cocai ne addiction.
1. Representati ons of M. Pace

The circuit court noted that “counsel should not be
faulted for relying on Pace s representati ons when devel opi ng
their investigation plan.” M. Pace does not dispute that. In
fact, had trial counsel relied on the totality of M. Pace’s
representations, he would have investigated M. Pace’ s overall
crack use, not just his use on the day of the offense.
Al t hough M. Pace told counsel that he did not use crack on
the day of the offense, he also told trial counsel that he had
used crack al nost daily for several weeks |leading up to the
crinme.

In addition to inform ng his counsel directly about his
crack use, M. Pace also discussed his crack use and abuse

with the nental health experts who eval uated him For
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instance, Dr. Larson reported that upon graduating from high
school ,

[ M. Pace] began a lifestyle of physical

| abor and drug abuse. He especially |iked

[ crack] cocai ne because it allowed himto

party late into the night and continue with

work the next day. It kept his

‘“hyperactivity going’ and he also tal ked of

frequent partying all night [ong. For three

nmont hs prior to the incident for which he

is charged, [M. Pace] reported that he

used [crack] cocaine al nost daily.
(Report of Dr. Larson contained in Exhibit 3, entered into
evidence at PCR 1690) Dr. Larson also noted that M. Pace
earned “el evated scores” on the MacAndrew s Al coholism Scal e.
Such scores “reflect either an al coholic and/or drug abuse
adj ustment or the propensity of devel oping such a problemin
the future.” Id. Dr. Larson explained that M. Pace’s
el evated scores were “consistent with interview information.”
1d.

M . Pace al so discussed his extensive crack cocai ne use
with Dr. Sznmurlo. He told Dr. Sznurlo that he had been using
about $150 of crack cocaine per day during the three nonths
prior to the offense. (Report of Dr. Szmurlo contained in
Exhi bit 3, entered into evidence at PCR 1690) Followi ng his
evaluation, Dr. Sznmurlo concluded that “rather heavy use of
cocaine prior to the offense” was the only psychiatric

mtigating circunmstance that he detected. 1d.
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To each of the people with whom he di scussed his case,
M. Pace consistently reported a past including substanti al
use of crack cocaine. As the circuit court noted, even trial
counsel “believed that Pace had a drug problem” (PCR. 1175,
Order on Defendant’s Motion for Postconviction Relief) Still,
trial counsel neglected to investigate M. Pace’'s drug use for
possi bl e presentation in the penalty phase.
2. Representations of M. Pace’'s Friends and Rel ati ves

In the event that trial counsel was initially unaware of
M. Pace’s crack abuse, he should have recognized that it
needed exploring given the fact that so nany people, wthout
pronmpting, nmentioned M. Pace’s crack use in their various
st at enents.

a. Kenneth Benbo

Trial attorneys possessed a statenent given to the police
from Kenneth Benbo, a friend of M. Pace, stating that he had
knew M. Pace used crack cocaine. (Contained in Exhibit 3)
M. Benbo stated that M. Pace had not always used drugs
regul arly but suddenly he became “hooked.” He al so descri bed
M. Pace as being very dirty, with strong body odor, and
appearing to not have bathed recently. He had al so heard
runmors that M. Pace was $1000 in debt to Wayne Hobbs for

cocai ne M. Pace had purchased.

15



Even if M. Benbo’s description of M. Pace did not
signal to his trial attorneys that they should investigate the
possibility of that M. Pace had a crack cocai ne habit, M.
Benmbo certainly recognized it as a problem In fact, he
specul ated that M. Pace may have committed this crine to
support his drug habit. Had trial counsel listened to M.
Bembo t hey woul d have | earned that he was a val uabl e source of
i nformation.

At M. Pace’s evidentiary hearing, M. Benbo expl ai ned
that M. Pace’s excessive drug use often anounted to between
$50 and $100 of crack cocaine each day. (PCR. 1651-55) M.
Benbo al so testified that M. Pace could not handle his crack
cocai ne, that he would | ose control when consuni ng crack
cocai ne, and that he would not act |ike hinmself when he was
strung out on the drug. Id. According to M. Bembo, M. Pace
was strung out on crack cocai ne the night before the victim
di sappeared. (PCR. 1661)

If M. Benbo had been asked, he would have provided trial
counsel with the same information to which he testified at M.
Pace’s evidentiary hearing. (PCR 1662)

b. Barry Copel and
Barry Copeland, a friend and former classmate and co-

wor ker of M. Pace, had additional information which was

16



valuable to M. Pace’s case. In his statenent to the police,
M. Copeland said that on the Sunday after the offense, M.

Pace was in the same cl othes he had been wearing since the

preceding Friday. (Contained in Exhibit 3) That Sunday, M.
Pace was also trying to get drugs from Pensacola. M.

Copel and expanded on his statenment in his deposition.

I n his deposition, M. Copel and expl ai ned that on Friday
afternoon, after the tinme of the offense, he and M. Pace were
together, trying to purchase sone crack cocaine. (Contained in
Exhibit 3) At that time, Pace was acting weird and al ready
seened to be “stoned on crack.” On the Sunday after the
of fense, M. Copeland’s girlfriend, Kim MLeod, drove M. Pace
to Pensacola so that he could purchase crack cocai ne. \When
they returned he and M. Copel and spent the day together,
snmoki ng the crack. M. Copel and expl ai ned again that M. Pace
was in the same clothes he had been wearing since Friday. He
al so stated that he | oaned M. Pace noney for food, since he
had not eaten in a couple of days.

Further, M. Copel and stated during his deposition that
he and M. Pace had used crack together a couple of weeks
prior to the offense, but that he was unaware of whether M.
Pace was a “heavy user.” M. Copeland testified at the

evidentiary hearing that he did not originally explain the
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extent of M. Pace’'s drug use at his deposition, because he
did not want M. Pace to get into nore trouble. (PCR 1817)
Al'l trial counsel needed to do to obtain the full breadth of
mtigation that M. Copel and possessed was to explain that the
information regarding M. Pace’ s drug use could be useful in
his penalty phase. M. Copeland testified at the hearing that
had he known that his testi nony woul d have actually hel ped,
not hurt M. Pace, he would have nore accurately detailed M.
Pace’s drug use. (PCR. 1818)

At the evidentiary hearing, M. Copel and expl ai ned t hat
M. Pace used crack cocaine extensively and that the drug
altered his behavior and personality. (PCR 1807-08) 1In the
| ate 1980s, M. Pace was using crack cocaine on a daily basis
with M. Copel and, and together they used between $300 and
$500 worth of crack cocai ne per day. (PCR 1807) For at | east
a year before his arrest, M. Pace was “strung out hard.”
Cocai ne effected M. Pace very strongly, stronger than the
effect it had on nost people. (PCR. 1809) After M. Pace’'s
drug use began, he grew “overly paranoid.” (PCR. 1808)

During the week of the offense, M. Copeland and M. Pace
bi nged on crack cocai ne, spendi ng between $1500 and $2000 t hat
week. (PCR. 1811) M. Copel and al so stated that during the

period M. Pace was using drugs, his hygi ene was poor. He
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woul d not bathe for days and would frequently wear the sane
clothes. (PCR 1809) The only time M. Pace was not doing
crack was when he did not have any or when he was passed out.
Furthernore, during the tines that M. Pace did not have the
drug, he would consune nore al cohol and marijuana in an
attenpt to control his desire for crack cocaine. (PCR 1810)

The trial attorneys possessed M. Copeland's statenents
and deposition, which established M. Pace as a crack cocai ne
user. Merely by asking a few questions, trial counsel would
have | earned details of M. Pace’'s regular use of crack
cocai ne. However, other than at his deposition, trial counsel
never spoke to M. Copeland. (PCR 1814) Had he been asked,
M . Copel and woul d have testified to this information at
trial. (PCR 1814)

c. Cynthia Pace?

Cynthia Pace, M. Pace's first cousin, was deposed before
trial. (Contained in Exhibit 3) Cynthia was with M. Pace in
the early nmorning hours of the day of the offense, and stated
t hat he acted as though “he had something on this mnd.” He

seened “depressed” and “distant.” Wile discussing how M.

2Al t hough the defendant, M. Bruce Pace, will be
consistently referred to as M. Pace throughout this brief,
other individuals with the |ast name “Pace” will be referred
to by their first name to m nim ze confusion.
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Pace seenmed at that tine, counsel asked Cynthia if he had been
usi ng drugs:

Q Did he appear to be under the influence of any kind

of drugs and al cohol ?
A We had drunk a couple of beers earlier that day.
Now, | ain’'t going to --

Q (I nterposing.) | understand.
(Deposition at p. 22) This exchange illustrates trial
counsel’s ineffectiveness in recognizing and gat heri ng
potential mtigation. After asking an inportant question,
trial counsel interrupted the w tness, thus preventing hinself
from | earning what her initial response would have been.

Furthermore, Cynthia gave additional information that
invited trial counsel to ask about M. Pace’s drug use.
Cynthia stated that she had heard that M. Pace was in debt to
M. Wayne Hobbs. Trial counsel already knew from Kenny Benbo’s
statenment five nmonths earlier that M. Pace owed noney to M.
Hobbs from an outstandi ng drug debt. Despite know ng that M.
Pace was in debt fromdrugs, trial counsel never asked Cynthia
any specific questions about M. Pace’ s regular use of crack
cocai ne.

During the evidentiary hearing, Cynthia described M.
Pace’s nmood and appearance, both of which signal ed possible

drug use. She explained that in the year preceding the

of fense, M. Pace had poor hygi ene and was unkenpt. (PCR.
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1834) M. Pace had quit cutting or conmbing his hair, he
woul d wear the same clothes for several days at a tinme, and he
was uncl ean and snelled. This was especially unusual, since
M. Pace had al ways been “neat and cl ean” before this tine.
(PCR. 1834- 35)

Cynthia also explained that in the hours preceding the
of fense, M. Pace appeared preoccupi ed and worried. (PCR.
1835) Cynthia thought there was something wong with him
because he was acting weirdly, pacing and seen ng restl ess.

Under order of a subpoena, Cynthia Pace was at M. Pace’s
trial and, despite being present at the courthouse, she was
never called to testify. (PCR 1837) |If Cynthia had been
cal |l ed and asked specific questions, she would have testified
to the same informati on she discussed at the hearing. (PCR
1837) Not only did trial counsel not call Cynthia as a
wi tness, trial counsel never spoke with her after her
deposition. (PCR 1837)

d. Margaret Dixon

At the evidentiary hearing, Margaret Di xon, one of M.
Pace’s second cousins and Cynthia Pace’s daughter, testified
to M. Pace’ s extensive crack use and how his behavi or changed
as his addiction grew. (PCR 1786-87) Ms. Dixon would see M.

Pace snoking crack with T.J. Hi Il and Donni e “Booker” Jones,
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but M. Pace’s use increased dramatically in the second half
of 1988. (PCR. 1787-89) At that tine, “[h]e was on it real
heavy, nore than he ever had been.” (PCR. 1787) The nore M.
Pace used crack, the nore it effected himand his behavior.
(PCR. 1788) Around the end of 1987 when M. Pace was using
crack cocaine heavily, he stopped going home and woul d i nstead
stay in abandoned houses. The | evel of his personal hygi ene

al so decreased. (PCR. 1787) Ms. Dixon renmenbered that it was
al ways obvi ous when M. Pace had been snoking crack because
his eyes would be | arge and gl ossy, he would continuously lick
his lips, and he would becone jittery. M. Pace would al so
become paranoid when he was on crack. (PCR 1786)

Trial counsel could have easily gotten Ms. Di xon’s nane
and wher eabouts while preparing for the penalty phase. It is
standard and expected to ask possible mtigation wi tnesses if
t hey know of anyone el se who coul d provi de hel pful
information. If trial counsel would have asked Cynthia Pace at
the time of her deposition, she could have put trial counsel
in contact with her daughter Margaret Di xon. Neverthel ess, Ms.
Di xon was never contacted by trial counsel. (PCR 1792) She
was available and willing to testify had she been asked. (PCR
1792)

e. Ora Kay Jones
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At the hearing below, M. Pace al so presented Ora Kay
Jones, a friend of M. Pace’s since childhood, who testified
to M. Pace’ s crack use and behavi or changes. (PCR. 1821-22)
She explained that in the |late 1980s, she and M. Pace woul d
snoke crack cocai ne together. (PCR 1821) M. Pace al so
snoked crack with her husband, Donnie “Booker” Jones. (PCR
1824) Ms. Jones renmenbered that M. Pace could not handle his
crack as well as nost others she snoked the drug wth.

During the week of the offense, Ms. Jones ran into M.
Pace. Ms. Jones renenbered that when she saw him he was
trying to sell stolen VCRs, presumably to obtain noney for
drugs. (PCR 1822) While trying to sell the VCR, M. Pace
| ooked, “dirty,” fidgety,” and “nervous,” and was “high.”
(PCR. 1822)

Ms. Jones was never contacted by M. Pace’ s trial
attorneys. If she had been asked, she would have given this
information and testified at trial.3 (PCR 1820) Tri al
counsel could have easily |earned that Ms. Jones had
information that could have been used in M. Pace’s penalty
phase. On nunerous occasions, her husband was nmentioned in

connection with this case and in connection with M. Pace’'s

3In fact, Ms. Jones testified at the evidentiary hearing
despite receiving threats from Donni e Jones. (PCR 1826-27)
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drug use. It is reasonable to expect that trial counsel should
have interviewed the spouse of an individual, |ike M. Jones,
who had a recurrent presence in this case.

f. Thomas “T.J.” Hill

Thomas “T.J.” Hill, a friend of M. Pace, had al so known
M. Pace for “a long tinme.” (PCR 1843) During the
evidentiary hearing, he provided first-hand know edge of M.
Pace's crack use. (PCR 1843) M. Hill remenbered that M.
Pace drank heavily when on crack, and that M. Pace woul d get
paranoid and di soriented. He had seen M. Pace snpke crack
cocai ne on several occasions and had seen him using crack
heavily in the 18 nonths before his arrest. (PCR 1843)

As a result of being questioned by the police in regards
to the nmurder of Floyd Covington, trial counsel had M. Hill’s
name. (PCR. 1846) Nonethel ess, counsel never interviewed nor
contacted M. Hill. Had he done so, M. Hill would have
provided this information to trial counsel and testified to
it. (PCR 1847)

g. Paul a King

Ot her witnesses were available to trial counsel had they
foll owed up on the information they had. Trial counsel’s
investigator, M. Martin, spoke with a woman nanmed Paul a Ki ng

before the trial began. M. King had been friends with M.
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Pace since 1980. 1In an affidavit obtained by postconviction
counsel, she explained that when M. Pace was on crack, he
woul d constantly pace back and forth and woul d act very
paranoid. (Affidavit contained in Exhibit 3) Wen M. Martin
interviewed Ms. King, she told himthat she and M. Pace “had
a long history together” and that maybe she coul d hel p.
Al t hough M. Martin indicated that he would contact her, no
one from M. Pace’'s defense team ever got in touch with M.
King. |If they had, she would have provi ded data about M.
Pace’s history of drug use.
h. Mel ani e Pace

Mel ani e Pace, one of M. Pace’ s first cousins, was also
deposed in conjunction with this case. (Deposition contained
in Exhibit 6) Melanie saw M. Pace around 8:30 on the norning
of the offense. Although trial counsel asked her if M. Pace
appeared to be on drugs, she said she didn't know because
t heir encounter was brief. However, trial counsel never
specifically asked about M. Pace’ s appearance or deneanor; he
never sought to determne if she could report any signs of
drug use.

In an affidavit obtained by postconviction counsel,
Mel ani e el aborated on her description of M. Pace the | ast

time she saw him “[H]e | ooked really raggedy that norning,
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li ke he’d been up all night and hadn’t bathed.” (Affidavit
contained in Exhibit 3) Melanie gave the same account during
her testinony at the evidentiary hearing. (PCR 1778-79)
Ot her than the deposition she gave in 1989, she never had any
contact with M. Pace’ s counsel, though she woul d have
provided this information and testified to it, had anyone
requested that she do so. (PCR 1779)
i. Hlda Pace

Hi | da Pace, a forner girlfriend of M. Pace, also had
relevant mtigation information at the time of trial.
(Affidavit obtained by postconviction counsel, located in
Exhibit 3). M. Pace spoke with Hilda the week before the
of fense and was obvi ously upset: “He was talking |like he hated
the world and everything was wong. He was talking about how
everyone was out to get him” Although she never saw M. Pace
use crack, she had heard runmors that he did. Trial counsel
deposed Hilda but never explored any of this information.
Hi | da was never told by trial counsel that this information
could be hel pful. Had she known, she woul d have shared the
i nformati on she knew, and she would have testified to it at
M. Pace's trial.

] . Angel a Pace

Angel a Pace, a cousin of M. Pace, said in her statenent
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to the police that the night prior to the offense, M. Pace
was depressed about his recent break-up with Hilda Pace and
that Hilda did not want to have anything to do with him
(Statenment contained in Exhibit 3) Around that tinme, M. Pace
was not really living anywhere specific; he would just stay
“here and there.” Though she did not know with certainty,
Angel a feared that he was using drugs.

Trial counsel asked Angel a during her deposition whether
M. Pace was “dealing drugs.” She did not know because he
woul dn’t have di scussed “anythi ng about drugs” with her.
However, she had been told that Wayne Hobbs was trying to
recover a debt that M. Pace owed him Angela Pace al so knew
that M. Pace did not have a permanent residence but “stayed
with people here and there.” Nonetheless, trial counsel did
not attenmpt to obtain other information from Angel a, regarding
any other indications that M. Pace was using crack cocai ne.

k. Ella Mae G een

Trial counsel additionally deposed Ella Mae G een, who
has known M. Pace since he was a child. (Deposition contained
in Exhibit 6) The Sunday norning after the offense, M. Pace
went to Ms. Green’s house. Ms. Green left M. Pace at her
house while she went to the store. \Wen she returned, M.

Pace had left wi thout eating his neal and had stol en $85. 00
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from M. G een.

In an affidavit obtained by postconviction counsel, M.
Green expl ained that on the Sunday after the offense, M. Pace
was very dirty and “acting strange.” Although she was never
asked by trial counsel, Ms. Green would have been willing to
describe M. Pace’s behavi or and appearance that afternoon.
She al so woul d have testified to the sanme at trial.

Additionally, learning fromM. Geen that M. Pace had
all egedly stolen $85.00 that day and | earning from M.

Copel and that M. Pace went to Pensacola to purchase crack on
Sunday afternoon, trial counsel should have suspected that the
two events were related and a result of a crack cocaine
dependency.

[ . Johnnie “Peewee” Poole

Johnni e Poole, a friend of M. Pace, was at Ms. Green’s
house when M. Pace cane over on the Sunday after the offense.
When she and Ms. Green returned fromthe store, M. Pace had
al ready taken the noney and |eft w thout touching the plate of
food that Ms. Green had prepared for him In an affidavit
obt ai ned by postconviction counsel, M. Poole al so descri bed
that M. Pace “was acting strangely. He was dirty and snell ed
bad, |i ke he hadn’t bathed or changed his clothes in a |ong

time.” (Affidavit contained in Exhibit 3) M. Poole was never
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contacted by any of M. Pace’s attorney, although she woul d
have shared this information with them Trial counsel had Ms.
Pool e’ s nane, since Ms. Green discussed her during her
deposition. (Deposition contained in Exhibit 6)
B. Deficient Preparation of Mental Health Eval uators

Not only did trial counsel need to investigate M. Pace’s
addi ction to crack, he needed to provide the results of his
investigation to his nental health experts. Trial counsel has
a duty to conduct proper investigation into the client's
ment al heal th background, and to ensure that his client is
af f orded a professional and professionally conducted nental

health evaluation. See State v. M chael, 530 So. 2d 929 (Fl a.

1988).

As trial counsel relied on Dr. Sznurlo and Dr. Larson to
assess M. Pace’s nental state at the tinme of the offense,
trial counsel should have known that to nmake an accurate
assessnent they needed extensive background information on M.
Pace and his history of substance abuse. Counsel’s failure
deprived M. Pace of his right to the conpetent assistance of

ment al health experts. See Ake v. OCklahoma, 470 U.S. 68

(1985); Blake v. Kenp, 758 F. 2d 529 (11th Cir. 1985); State

v. Sireci, 502 So. 2d 1221, 1224 (Fla. 1987); Mason v. State,

489 So. 2d 734 (Fla. 1984). See also O Callaghan v. State,
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461 So.2d 1354, 1355-56 (Fla. 1984), United States v. Fessel,

531 F.2d 1278, 1279 (5th Cir. 1979); Mauldin v. Wai nwight,

723 F.2d 799 (11th Cir. 1984).

M. Pace had a right to “adequate psychiatric eval uation
of [his] state of m nd.” Blake, 758 F.2d at 529. 1In this
regard, there exists a “particularly critical interrelation
bet ween expert psychiatric assistance and mninmally effective

representation of counsel.” United States v. Fessel, 531 F.2d

1278, 1279 (5th Cir. 1976) (citation omtted). By not
properly preparing or using the experts at trial, counsel’s
performance was deficient.
1. Dr. Szmurlo

Dr. Peter A Szmurlo, a psychiatrist, was contacted by
trial counsel in June of 1989 to evaluate M. Pace.* (PCR

1873) At that tinme, he had never before served as an expert

in a capital murder trial. (PCR 1875) Nonetheless, trial

4This Court should note that M. Pace’'s trial began in
| at e August of 1989. Thus, trial counsel did not seek out Dr.
Szmurlo to exam ne M. Pace until approximtely two nonths
before the beginning of the trial. Dr. Sznmurlo' s report was
provided to trial counsel on July 26, 1989, less than a nonth
before the start of the trial. M. Pace’s other trial expert,
Dr. Janes Larson, was retained on July 20, 1989, approximtely
1 nonth before the trial began. Dr. Larson did not finish
eval uating M. Pace until August 16, 1989, |less than a week
before jury selection began in M. Pace’s case. (See Report of
Dr. Larson contained in Exhibit 3) Lastly, Dr. Larson did not
report on his evaluation of M. Pace until August 21, 1989,
the day jury sel ection began.
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counsel did not provide himwi th an explanation or list of the
statutory mtigators. (PCR 1876, 2029) As a result, at the
time of his evaluation of M. Pace, Dr. Sznurlo never knew
about the statutory nmental mtigators and, thus, was unable to
det erm ne whet her or not they would apply to M. Pace. Trial
counsel nerely requested that Dr. Sznurlo “l ook at the case
fromthe standpoint of determ ning any mtigating
ci rcunmst ances which would be presented to the jury and aid
themin deciding whether to recomend to the court a sentence
of life or death.” (PCR. 2028)

Trial counsel provided Dr. Szmurlo with M. Pace’s
i ndi ctment, autopsy reports, investigative reports of several
police officers, and a copy of the court order appointing him
(PCR. 2023) While trial counsel did not expect Dr. Szmurlo to
conplete his own investigation of M. Pace’'s friends and
famly, (PCR 2021), trial counsel neglected to provide Dr.
Szmurlo with reports he did possess where individuals
di scussed M. Pace’s drug use. Even w thout conducting further
investigation into M. Pace’s drug use, trial counsel had
relevant mtigating information in statenents to the police
and depositions, particularly from M. Copel and, M. Benbo,
Ms. McLeod, Ms. Cynthia Pace, and Ms. Angel a Pace. (PCR 2038-

40)
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Regar dl ess of possessing m ni mal background i nfornmation,
Dr. Sznul o di scovered that M. Pace had a history of serious
cocai ne use and abuse. Dr. Sznmurlo concluded his report with a
significant statenment:
Except for a rather heavy use of cocaine
prior to the offense, [M. Pace] denies
havi ng had any psychiatric probl ens that
could influence the court’s decision
regardi ng his sentencing.

(See Report of Dr. Szrmurlo contained in Exhibit 3)

This statenment shows two things: M. Pace had a history
of cocaine use and Dr. Szrmurlo was unclear, if not unaware, of
how this drug use could work as a mtigating circunstance in
M. Pace’'s case. At ths point, it was up to trial counsel to
follow up with Dr. Szmurlo regarding this finding.
Unfortunately for M. Pace, this never occurred.

2. Dr. Larson

Dr. Janes D. Larson, a clinical psychol ogist, was
appointed by the court in M. Pace’s trial in 1989 to assi st
the defense. (PCR 1731) Dr. Larson reported that he had “no
i ndi cati on based on [the provided] information that [ M. Pace]
suffered from any enotional disturbance at the tinme of the
incident.” (See Report of Dr. Larson contained in Exhibit

3) (emphasi s added) For the sane reason, Dr. Larson did not

find M. Pace’s ability to conform his conduct to the
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requi renents of the law was inpaired. Dr. Larson based these
concl usi ons on psychol ogi cal testing of M. Pace and
interviews with him?® (PCR 1735)

Al t hough all nental health experts have sonme exposure to
substance problenms, Dr. Larson has no training specific to
drug addiction. (PCR 1741-42) \While Dr. Larson knew, from
his evaluation and M. Pace’s scores on the MacAndrew s
Al coholism Scal e, that M. Pace had abused cocai ne, he did not
have sufficient data to |l earn the extent of M. Pace’s drug
pr obl em

VWile relying on Dr. Larson to determ ne the existence of
statutory mtigation, trial counsel also relied on himto
assess whether M. Pace has any brain danmage. Relying on Dr.
Larson to find brain damage was problematic, since Dr. Larson
is not a neuropsychologist. (PCR 1738) Nevertheless, Dr.
Larson’s testing indicated an unspecified psychol ogi cal
di sturbance. (PCR. 1737) 1In addition to undergoing
psychol ogi cal testing, M. Pace was adm nistered an EEG in
1989 to nmeasure the electrical activity in his brain. (PCR
1628) However, thirty percent of the tinme an individual has

brai n damage, the damage will be detected by an EEG while

SLarson eval uated M. Pace on 8/5/89 and 8/16/89 and
wrote a report on 8/21/89. See footnote #4, supra.
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neuropsychol ogical testing will detect brain damage in ninety
percent of individuals who have such a condition. (PCR 1628-
29) Wth the indications of a psychol ogi cal disturbance,
trial counsel should have obtained a neuropsychol ogi st to
evaluate M. Pace for the potential brain damage. Tria
counsel’s failure to have M. Pace receive neuropsychol ogi ca
testing constitutes deficient perfornmance.

The | ower court denied M. Pace’'s claimthat trial
counsel failed to provide his experts with sufficient
information; the court’s denial was based on several reasons.
The | ower court’s ruling presuned that trial counsel’s
i nvestigation into M. Pace’s drug use was reasonabl e and that
counsel did not withhold any information from his experts.
(PCR. 1179) However, trial counsel did not investigate M.
Pace’s drug use at all, and he did wi thhold pertinent
information fromhis experts. Dr. Sznurlo received none of
the statenents individuals gave to police, nor did he receive
their depositions. Although Dr. Larson did receive sonme of
this informati on, he was not provided with all the information
counsel possessed. For instance, he was not given any of M.
Copel and’ s reports despite the fact that they detailed M.
Pace’s drug history. (See Report of Dr. Larson contained in

Exhibit 3) The circuit court also reasoned that the experts
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had i nformati on which contained insights into M. Pace’s
background. (PCR. 1179) However, that is incorrect. Dr.
Szmurl o had no such data, and the data possessed by Dr. Larson
was m ni mal .

The i nadequacy of the experts’ materials is illustrated
by the fact that with additional information provided by
postconvi ction counsel, both experts’ found substanti al

statutory and nonstatutory mtigation. Contra Brown v. State,

755 So. 2d 616, 636 (Fla. 2000) (finding that counsel was not
ineffective for failing to provide his expert with sufficient
background data, because “such collateral data would not have
changed his testinmony”). “[T]hird-party information or
reliabl e behavioral observations are far nore inportant in
ternms of putting together the personality picture and pattern
of someone than are tests results.” (PCR 1768) Because the
experts did not have such data, their assessnments of M.
Pace’s mental health were inconplete. Wth the requisite
background materials, these experts would have found
substantial mtigation that trial counsel could have presented
during M. Pace’ s penalty phase.
C. Prej udi ce

To denonstrate that M. Pace received ineffective

assi stance fromhis trial attorney, he nmust show that he was
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prejudi ced by the om ssions and errors of trial counsel. See

Strickland v. Washington, 466 U.S. 668, 687 (1984). Such

prejudi ce occurs when a defendant is “deprive[d] . . . of a
fair trial, a trial whose result is reliable.” See id. The
prejudice to M. Pace is evident. Had his attorneys properly
i nvestigated and presented the information to their trial
experts, the experts would have provided two statutory
mtigating circunmstances for the jury and trial court to
consider as well as substantial nonstatutory mtigation. Had
trial counsel presented this mtigation, there is nore than a
reasonabl e |ikelihood that M. Pace would have received a life
sent ence.

Al of the mtigation evidence M. Pace presented at his
evidentiary hearing was undi sputed and uncontradicted by the
State. As such, this Court should find that the mtigation
existed at the time of trial and then weigh it against the
aggravators in reassessing M. Pace’'s sentence. “[When a
reasonabl e quantum of conpetent, uncontroverted evidence of a
mtigating circunstance is presented, the . . . court nust
find that the mtigating circunstance has been proved.” See,

e.qg., N bert v. State, 574 So. 2d 1059, 1062-63 (Fla. 1990)

(enmphasi s added) (vacating death sentence where the tri al

court failed to find nental health mtigating circunstances,
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and “there was no conpetent, substantial evidence in the
record to refute the mtigating evidence”).

M. Pace’s crack cocai ne addi cti on was denonstrated by
numerous |lay witnesses and recognized by four nmental health
prof essionals and certainly constitutes conpetent,
uncontroverted evi dence. See Cark, 609 So. 2d at 515-16
(finding the trial court erred in rejecting mtigation
evi dence when, despite slight variations in the w tnesses’

testinmony, the mtigation was “uncontroverted”); Know es v.

State, 632 So. 2d 62, 67 (Fla. 1993) (reversing a trial
court’s inposition of a death sentence when, due to the
uncontroverted evidence, “the trial court erred in failing to
find as reasonably established mtigation the two statutory
mental mtigating circunstances”).

Furthernmore, a court nmay “only reject the proffered
mtigation if the record provides conpetent, substanti al

evidence to the contrary.” See, e.qg., Mahn, 714 So. 2d at 401

(finding that the “the trial court erred in giving no weight
to [ Mahn’s] uncontroverted history of drug and al cohol abuse
as a nonstatutory mitigating circunstance”). At the hearing
bel ow, the State failed to point out to the court any parts of
the trial record that contradicted the mtigation presented.

Consequently, the | ower court abused its discretion by not
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recogni zing the mtigation presented below. See MIller v.

State, 770 So. 2d 1144, 1150 (Fla. 2000) (finding the trial
court abused its discretion by not holding that uncontested
evi dence established mtigation).

The mtigation associated with M. Pace’ s drug addiction
was both statutory and nonstatutory mtigation. If trial
counsel would have investigated M. Pace’s drug use, he woul d
have | earned this and presented it to the jury.

1. Statutory Mtigation

Trial counsel stated at the evidentiary hearing that if
his experts found and could testify to the statutory nental
health mtigators, he would have presented themto the jury.
(PCR. 2016, 2018) Unfortunately, his experts did not find
these mtigators because trial counsel did not provide them
with sufficient information. Any evaluation, such as Dr.
Larson’s and Dr. Sznurlo's, is “subject to revision with
additional information.”® (PCR 1765) W th adequate

background data, both Dr. Larson and Dr. Szmurlo found that

For exanpl e, upon |earning from postconviction counsel
that M. Pace did not have a history of juvenile crines or a
juvenile crimnal record, Dr. Larson receded fromhis initia
di agnosis that M. Pace had antisocial personality disorder.
(PCR. 1749-50) Trial counsel never bothered to supply this
information to Dr. Larson, although he probably ran out of
time to do so considering the fact that he waited until right
before trial to retain Dr. Larson. See footnote #4, supra.
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M. Pace was acting under an extrenme enotional or nental
di sturbance and that his ability to conform his conduct to the
| aw was substantially inpaired.
a. Extreme nental or enotional disturbance
By supplying his nental health experts with adequate
background i nformati on and the anecdotal evidence reported by
t he people close to M. Pace, trial counsel could have shown
the jury that M. Pace was acting under an extrenme nental and
enoti onal disturbance at the tine of the offense. See 8
921.142 (7)(b).
Prior to trial, Dr. Larson did not find that M. Pace was
acting under an extrene disturbance. However, with the
readily avail abl e i nformati on supplied by postconviction
counsel, his opinion changed. Dr. Larson found the
i nformati on provided by postconviction counsel to be hel pful,
particularly the indications that M. Pace’ s behavi or had
taken a turn for the worse | eading up to the nurder:
| found those things to be particularly
hel pful, sonme of them docunented. Paranoid
behavi or, disorgani zed behavi or, behavior |
consi dered to be sonmewhat of a downward
spiral of the substance abuser. That is
poor hygi ene, and sl eeping in an abandoned
house, and living a cocai ne or drug addict
lifestyle.

(PCR. 1743-44)

Dr. Larson then testified that after review ng the
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i nformati on provided by postconviction counsel, he found that
M. Pace exhibited an extreme nental or enotional disturbance
as a result of his cocaine dependency and his “chronic cycle
of abusing al cohol and drugs.” (PCR. 1748) The only reason M.
Pace’s jury did not hear this sane testinmony is because tri al
counsel failed to get sufficient information to Dr. Larson.

At the tinme of trial, defense expert Dr. Sznurlo also did
not believe that M. Pace suffered froman extrene enotional
di sturbance, but Dr. Szmurlo concluded at the evidentiary
hearing that M. Pace did neet that standard (PCR. 1879-80),
and he based his finding on materials provided by
postconvi cti on counsel:

Q And we have established that you
are a nmedical doctor. When you give this
opi ni on that M. Pace was under a severe
enotional or mental disturbance at the tine
are you basing this mainly on physi ol ogi cal
factors?

A. Yes.

Q What are those?

A. Well, | believe that the evidence
which | had an opportunity to review now
suggests that several.

1. s that M. Pace's cocai ne
habit has been of nuch | onger duration and
much hi gher severity than | suspected on

t he basis of evidence which | had in an
interview with M. Pace previously.
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2. There is a clear evidence
from at |east nedical evidence fromthose
docunments to suggest that cocaine had | ed
to withdraw fromfood. And in al
i keli hood a sem -starvation on the part of
M. Pace. And consequently negl ect of
himself which is consistent with the
effects of cocaine, especially on a severe,
a severe habit. |In which an individual
will prefer cocaine to nutrients. And
that's consistent with animal research and
ani mal evidence in cocaine abuse.

And lastly, there is an also
evi dence that M. Pace has, has suffered
froma sleep depravation and was |ikely
himself to be nore sensitive to the effect
of cocaine than the average cocai ne users
due to the process of sensitization to the
ef fects of cocaine.

(PCR. 1880-81).

Furthernmore, Dr. Herkov, an expert retained by
post convi ction counsel, also found that at the tinme of the
of fense M. Pace was under an extrene psychol ogi cal and
enot i onal di sturbance based on the data provided by
post convi cti on counsel:

[ S] econdary to his drug use as manifested
by the amount [of crack cocaine] that he
was using, the statenments regarding his

| ack of hygiene, |ack of eating, |ack of
personal care, the statenents regarding
unusual behavi or consistent with a cocaine
i ntoxication that he was under coupled wth
t he amount of al cohol that he was using,
coupled with the . . . lack of sleep given
in the 24-hour period or 48-hour period
bef ore this happened.

(PCR. 1708-09, 1711) All of this testinony was available to
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M. Pace at the time of trial had trial counsel provided
sufficient information to the experts.

b. Substantially inpaired capacity to conform
conduct to the | aw

Wth the same information that indicated M. Pace was
suffering froman extreme psychol ogi cal disturbance, the
mental health experts al so concluded that M. Pace’s ability
to conformhis conduct to the | aw was substantially inpaired.
See § 921.142 (7)(e).

Dr. Larson concluded that based on M. Pace’s condition
as cocai ne dependent, “he would have inpairnments to his
capacity to conform his behavior to the requirenents of the
law.” (PCR. 1748) Dr. Larson believed that M. Pace had al so
set aside “the conventional morals . . . to fulfill [his] drug
craving.” (PCR. 1748)

Dr. Sznurlo also agreed that M. Pace’s ability to
conform his conduct to the requirenments of the | aw was
substantially inpaired:

Q Doctor, based upon the materials
that | provided to you as well as the
| anguage in the statute, do you have an
opi ni on on whether or not M. Pace's
ability to conformhis requirenents of |aw
at the tine of the crinme was substantially
i npai red?

A. Yes, | do.
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Q VWhy is that?
A | believe that.
Q Why is that?

A | believe that his ability to
exercise a critical judgnent was di m ni shed
and suspended. His ability to maintain a
focus of attention was likely to be
mnimal. | believe that he practically
acted in the state of a nental fog at the
time of, of an offense.

(PCR. 1881).

Simlarly, Dr. Herkov also concluded that M. Pace’s
ability to conformhis conduct to the requirenents of |aw was
substantially inmpaired by his cocaine addiction:

Second opinion is that his ability to
conform his behavior to the requirenents of
| aw was substantially inpaired by his
cocai ne addiction, that for M. Pace the
goal is to get the cocaine, that his
ability to really understand and conform

hi s behavi or was i npaired.
(PCR. 1709)

Three experts at the hearing below all concluded that M.
Pace net the requirements for these two statutory mtigators.
The state presented nothing to rebut their opinions. All
three experts based their opinions on the sanme infornmation,
information available at the time of trial had counsel sought
it out. Clearly, M. Pace was prejudiced by trial counsel’s

failure to obtain this readily available informtion and
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supply it to the experts.
2. Nonstatutory mtigation
a. Organic brain danmage
I n preparation for postconviction litigation, Dr. Barry
M Crown, a neuropsychol ogi st, conducted a neuropsychol ogi ca
exam nati on of M. Pace, which included adm nistering a group

of tests.’” (PCR 1618-19) As a result of his evaluation, Dr.

Crown found that while M. Pace is of average intelligence he
al so has difficulties with cognitive functioning:

However, on neasures of intellectua
efficiency, which in sinple terns is using
the brains that you' ve got, his capacities
are significantly dimnished. In fact,
when | used standard conversion tables to
convert that into an age equival ency, M.
Pace's ability to deal with problem sol ving
is at the level of someone who is 13 years,
zer o nont hs.

(PCR. 1619)

Dr. Crown also found that M. Pace showed signs of damage
to the anterior left side of his brain, which is the area that
“deal s with understanding |ong-term consequences of immedi ate

behavior . . . [and] problens in self-assessnment.” (PCR 1627)

‘Dr. Crown adm nistered the Wechsler Adult Intelligence
Scal e Revised, the GFW Auditory Selective Attention Test, the
Synbol Digits Mddality Test, the Wsconsin Card Sorting Test,
the Ray Osterreith Conplex Figure Test, the Stroop Col or Word
Test, the Trail making Test, and the Reitan-Indian Aphasia
Screening Test. (PCR 1623-28)
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Due to his neurol ogi cal danage, M. Pace has information
stored in his brain that he can not access with any |evel of
efficiency. (PCR 1628) 1In light of M. Pace’'s difficulties
processing information in both hem spheres of his brain, Dr.
Crown concluded that M. Pace suffers fromorganic brain
danmage that he acquired at sone point after birth. (PCR 1620-
21, 1622-23)

Most inportantly, Dr. Crown found that the difficulties
and incapacities which result from M. Pace’s brain damge can
be aggravated when M. Pace is under the influence of a
substance, such as crack cocaine. At the sanme tinme, the brain
danage can actually increase the negative effects brought on
by the crack use. As Dr. Herkov testified:

Q But what if a person's frontal
| obes were already damaged?

A. Well, that's why | was listening
to Doctor Crown's testinony. It was
hel pful. 1f you in fact have al ready
est abl i shed sonebody who had a frontal |obe
syndrone -- frontal |obe damage, you would
expect a hei ghtened response to any drug,
cocai ne, alcohol. Anything that you're
going to do that suppresses or inhibits the
frontal | obes, which these drugs do, you
have a nore intense response.

(PCR. 1704).
Due to trial counsel’s deficient preparation of the

penalty phase and his failure to secure a conpl ete, adequate
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mental health evaluation for M. Pace, the jury never heard
that he suffers fromorganic brain damage that inpairs his
abilities to process information and understand the | ong-term
consequences of his actions.
b. History of crack cocai ne use

In addition to being evaluated by Dr. Crown prior to his
evidentiary hearing, M. Pace was al so evaluated by Dr.
M chael Herkov, a psychol ogi st and expert of cocaine
addi ctions. (PCR 1675, 1679) Dr. Herkov testified that of
t he peopl e who use drugs, including crack cocaine, only 15-20%
become addicted. (PCR. 1688) To determne if a person is
addicted, it is necessary to assess the frequency of his use,
the conpul sive | evel of his use, the variety of situation in
whi ch he uses, the presence of any relapse, and any
extraordi nary behavi or the person exhibits to acquire the
drug, such as commtting crimnal acts. “There's really no
ot her way to define addiction except from behavior,” which
requires that the evaluator consider third party observations.
(PCR. 1689) In fact, in form ng his conclusions, Dr. Herkov
relied on the statenents of people close to M. Pace supplied
by postconviction counsel. (PCR 1689) The sane information
was readily available to trial counsel had they sought it.

M. Pace told Dr. Herkov that he had been using cocaine
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in the nonths preceding the offense and was on a cocai ne binge
the week of the offense. (PCR 1683) Various statenments from
M. Benbo and M. Copel and corroborated M. Pace’s self-
reports. (PCR. 1683) Dr. Herkov al so considered reports that
M. Pace was using cocaine during the days inmmedi ately
follow ng the offense, and that he went to Pensacol a three
days after the offense specifically to purchase crack cocai ne.
(PCR. 1684)

Wth this background data, including the reports of
third-parties, Dr. Herkov and Dr. Szrmurlo concluded that M.
Pace had a crack cocai ne dependency or addiction in 1989.
(PCR. 1708, 1898) For a person addicted to cocaine, the
conpul sion to use the drug “becomes stronger and stronger and

their ability to resist, to avoid the cocaine is greatly
di m nished.” (PCR. 1710) An addict’s life becones centered
around feeding cocaine to their brain. (PCR 1691) Because of
the i ntense euphoria cocai ne causes, the brain prioritizes
cocai ne above needs such as eating, drinking, and sex. (PCR
1690) Consequently, |oss of appetite and | oss of weight are
“telltale signs” that a person is on cocaine. (PCR 1691)
Poor hygi ene and | ack of bathing are al so signs of cocain
addi ction. (PCR 1700) Cocaine becones “the all inportant

thing,” and an addict will do anything to get the drug. (PCR
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1692) M. Pace reported stealing fromeveryone, including his
relatives, to get noney for drugs. This is substantiated by
Ms. Green’s account of M. Pace stealing $85.00 from her, a
friend, three days after the offense. (PCR 1706)

M. Pace al so reported using crack cocaine in conjunction
wi th drinking al cohol, which is significant because, as Dr.

Her kov testified, combining cocaine and al cohol “produces a
third drug called coke ethylene.” (PCR 1684-85) Coke

et hyl ene increases the inpact the cocaine has on the user, and
al so extends the period that the individual feels the “high.”
(PCR. 1685) There are reports from M. Pace, M. Copel and,
and Ms. Green stating that M. Pace had been drinking al cohol
during the night before the offense. (PCR 1685)

Even if M. Pace had not used crack cocai ne the day of
the offense or the day before the offense, he still would have
been acting under the influence of the drug and, npst
inportantly, the influence of the extrene cravings brought on
by the addiction to the drug. (PCR 1721) Cocai ne “changes the

fundament al neurochem stry of the brain.” As a result, even
when a person does not use the drug for a few days, the brain

is still affected by the chronic cocaine use.® (PCR 1722)

81t is unclear how long it takes the brain to correct the
damage it suffers fromchronic cocai ne use. However, even when
a person is free fromcocaine for thirty days, they may still
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VWhen a person becones addicted to crack cocaine, the receptors
in his brain change, making his brain thinks its normal state
is when it has cocaine. (PCR 1692) Then, when the brain does
not have crack cocaine, it is in an abnormal state and the
person starts to crave the drug. (PCR 1692) For instance,
cocai ne use depletes the serotonin neurotransmtters that

regul ate a person’s nmood. (PCR 1702) Wth decreased |levels
of serotonin, a person becones depressed. As a result of the
substantial effect cocaine has on the brain’s serotonin

| evel s, cocai ne addicts experience “sonme of the nost profound
depressions.” (PCR 1702) Both Ms. Hilda Pace and Ms.

Mar gar et Di xon descri bed the changes in M. Pace’s
personality, including his depressive synptons. (PCR 1711)

Dr. Herkov also testified at the hearing bel ow t hat
cocai ne further depletes the brain’s supply of dopani ne, which
contri butes to the changes in nood. (PCR. 1701) The depletion
of dopami ne al so manifests in poor judgnment, psychotic
features, paranoia, and the brain's practice of recognizing
cocaine as the nost inportant thing. (PCR 1699-1700)

The experts at the evidentiary hearing al so revi ewed

data, which “ suggested that [M. Pace] had a significant

show psychotic synptons or other effects of the cocaine. (PCR
1722)
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reaction to cocaine, not just the cocaine buzz, but that he
had sone negative effects, sone of the paranoia.” (PCR 1685)

Many peopl e described himas acting “bizzare,” “paranoid,” and
“weird.” (PCR. 1685) M. Pace al so exhibited physical, or
psychonotor, reactions to the drug, such as profuse sweating,
shaking, and acting jittery. (PCR 1686) M. Copeland, M.
Hll, M. Benmbo, Ms. Cynthia Pace, and Ms. Wadsworth each
descri bed M. Pace’s unusual reaction to crack cocai ne. (PCR.

1685-86) Dr. Crown’s finding of brain damage expl ains “some
of those increased effects” that M. Pace experienced. (PCR
1687) The damage to the brain’s frontal |obes, which M. Pace
has, generally intensifies the response to cocaine. (PCR
1704) In turn, by using cocaine, a person with this type of
brain damage significantly inpairs his ability to think
clearly and nmake rational decisions. (PCR 1705)

If trial counsel had provided his experts (Dr. Szmurlo
and Dr. Larson) with the information M. Pace’s famly and
friends had about him specifically his |l ack of personal
hygi ene, the changes in his personality and nood, and the

unusual mannerisnms he began exhibiting, these experts woul d

have recogni zed that M. Pace had a serious addiction to crack
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cocai ne that could explain his behavior during this crinme.?®
M. Pace’'s history of drug use, nuch |ess his addiction,
shoul d have been presented and consi dered as nonstatutory

mtigation during his penalty phase. See Mahn v. State, 714

So. 2d 391, 401 (Fla. 1998); Ross, 474 So. 2d at 1174; Cark
v. State, 609 So. 2d 513, 515-16 (Fla. 1992). Trial counsel
utterly failed to explore this, choosing instead to take the
easy course and collect a small amount of information froma
few individuals (sone of whom had not seen M. Pace in years)
in an attenpt to show the jury that the man they had just
convicted of nurder was really a nice guy.
3. Corroboration of the humanistic element of M. Pace

Had trial counsel investigated, he would have | earned
t hat he could have presented M. Pace’s drug use in
conjunction with presenting the humanistic el enents of M.
Pace’'s life. Together, the mtigation could have provided the
jury a nore plausible idea of what occurred: M. Pace was a
good, kind person who devel oped a crack cocai ne dependency

whi ch i nfluenced his actions. This idea is a nore realistic

°The evidence of M. Pace's drug dependency, alone, is so
conpelling that it was unreasonable not to present it to the
jury. However, presenting the evidence through a qualified
expert would not only have bol stered the inpact of the
evi dence but could have elim nated any prejudice a juror nmay
have harbored agai nst a drug dependent i ndividual.
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expl anation for the offense than the explanation that M. Pace
was a good person who inexplicably commtted a nurder.
4. Deat h sentence

The nost severe prejudice M. Pace suffered is that, by a
vote of seven to five, he was sentenced to death. 1In a
simlar case, the Florida Suprene Court granted relief for
i neffective assistance of counsel at a penalty phase where the

jury never heard substantial mtigation. See Phillips v.

State, 608 So. 2d 778 (Fla. 1992).

The jury vote in this case was seven to
five in favor of a death recomrendati on.
The swayi ng of the vote of only one juror
woul d have made a critical difference here.
Accordingly, we find that there is a
reasonabl e probability that but for
counsel’s deficient performance in failing
to present mtigating evidence the vote of
one juror would have been different,

t hereby changing the jury’'s vote of six to
six and resulting in a recomrendati on of
|ife reasonably supported by mtigating

evi dence. Havi ng denonstrated both
deficient performance and prejudice,
Phillips is entitled to relief on his claim
of ineffective assistance of counsel at the
sentenci ng phase of this trial.

Id. at 783.

Al t hough trial counsel did present mtigating evidence
during M. Pace’ s penalty phase, the evidence presented was
m ni mal and apparently not conpelling. The circuit court

rejected all of the proffered mtigation, and M. Pace’s death
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sentence was upheld on direct appeal by a vote of four to

three. See Pace v. State, 596 So. 2d 1034, 1036 (Fla. 1992)

(“The trial judge found no statutory mtigating evidence,
after reviewing the nonstatutory mtigating circunstances,
concl uded that none of the suggested mtigating factors had
been established. Considering the totality of the
ci rcunmst ances, we conclude that the record supports the trial
judge’s conclusion.”). Even in the absence of mtigation, five
jurors recommended that M. Pace receive a life sentence. |f
the jury heard the abundant mitigation that exists on behalf
of M. Pace, it is likely that at |east one additional juror
woul d have been swayed to vote in favor of a life sentence.
D. Lower Court’s Order

M . Pace argued in the court below that his trial counsel
did not provide effective assistance during his penalty phase
because counsel failed to effectively investigate his history
of crack cocai ne abuse; because counsel failed to provide
information regarding this drug history to the trial experts,
preventing them from providing an accurate nmental health
assessnent; and, because counsel failed to present M. Pace’s
hi story of crack abuse to the jury as mitigation. The | ower
court sunmmarized its denial of penalty phase relief by stating

t hat “counsel reasonably concluded that further investigation
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into [M. Pace’s] drug history would not devel op significant
m tigation based on the representations of [M. Pace], his
friends and famly, and the nmental health professionals who
had exam ned him” (PCR 1182) However, all of these people
expressed a belief that M. Pace suffered froma serious crack
cocai ne addiction. Furthernore, trial counsel hinself
suspected that M. Pace had a drug problem sonething the

| ower court acknow edges in its order. (PCR 1175)
Consequently, it was unreasonable for counsel not to
investigate the possibility that M. Pace had an addiction to
crack cocai ne.

The | ower court also concluded that the reports of
“individuals close to Pace failed to disclose any information
that either augnented or sharply contradicted Pace’'s own self
reports of crack use.” (PCR. 1177) However, just as M. Pace
told his attorneys and nental health experts about his history
of drug abuse, the individuals close to M. Pace al so reported
that he regularly and extensively used crack cocai ne. \What
the |l ower court fails to understand is that the consistency
anong these reports only exacerbates trial counsel’s failure
to investigate M. Pace’s crack use. Counsel should have
recogni zed the necessity of exploring M. Pace s drug use as

potential mtigation. Even one of his own experts pointed out
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that it was the only possible nmitigation he could detect. (See
Report of Dr. Sznurlo contained in Exhibit 3, entered into
evi dence at PCR. 1690)

This Court has consistently held that a history of drug
use is mtigation a jury and trial court should consider and

wei gh. See Amazon v. State, 487 So.2d 8 (Fla. 1986);

Masterson v. State, 516 So.2d 256 (Fla. 1987); Holsworth v.

State, 522 So.2d 348 (Fla. 1988); Carter v. State, 560 So.2d

1166 (Fla. 1990); Downs v. State, 574 So.2d 1095 (Fla. 1991).

M. Pace’s jury should have heard this information, especially
because it was directly related to the crime. M. Pace’s
actions in commtting this crine were the direct result of his
crack addiction. Even trial counsel admtted at the hearing
bel ow t hat he woul d have used this information if he could tie
it tothe crime itself. (PCR 2073-74) Unfortunately, trial
counsel’s deficient investigation prevented his experts from
expl ai ning how M. Pace’s crine was tied to his crack
addiction. Clearly, trial counsel’s performance was deficient
and, although the I ower court refused to consider the

prejudi ce prong of Strickland, (PCR 1183), M. Pace was

prejudiced as a result.
The | ower court also found that trial counsel’s decision

to “humani ze” M. Pace and not present evidence of his drug
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abuse was reasonable.® (PCR 1175, 1183) However, trial
counsel devel oped this “strategy” wi thout exploring M. Pace’s
drug use and assessing the role it could play in his case.
Both the performance and prejudice prongs of ineffective

assi stance clainms are m xed questions of fact and | aw. See

St ephens v. State, 748 So. 2d 1028, 1033-34 (Fla. 1999). As

such, while this Court must review the circuit court’s factual
findi ngs under an abuse of discretion standard, no deference

is owmed to the circuit court’s |legal decisions. See id. “The
guestion of whether an attorney’s actions were a product of a
tactical decision is an issue of fact. . . . Nonetheless,

whet her an attorney’s tactical decision is a reasonable one .

is an i ssue of |aw revi ewed de novo. Jackson v. Herring,

M. Pace does not concede that trial counsel’s strategy
was reasonable. The circuit court explained that trial
attorney Sanuel Hall’s “penalty phase strategy was to show
‘that Bruce Pace was sonebody that had a |life, a human being,
he shoul d be save.’” Hall attenpted to enphasize Pace’ s good
qualities and point out that he had led a relatively crine
free life.” (PCR 1174) (record citation omtted) This
strategy was counterintuitive in light of the evidence
presented to the jury regarding M. Pace’s violent prior
crimnal act, which the circuit court used in finding “that
t he aggravating circunstances of previous convictions of
fel ony involving violence [and] commtted while on parole .

. are supported beyond a reasonabl e doubt.” This Court
affirmed that finding. Pace v. State, 596 So. 2d 1034 1035- 36
(Fla. 1992). See Horton v. Zant, 941 F.2d 1449, 1461 (1llth
Cir. 1991) (“[Merely invoking the word strategy to explain
errors was insufficient since ‘particular decision[s] nust be
directly assessed for reasonableness [in |ight of] all the
circunstances.’”) (citation omtted).
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42 F.3d 1350, 1367 (11th Cir. 1995). In this case, trial
counsel’s tactical decision was unreasonabl e, because it was
based on trial counsel’s ignorance of the law and his failure
to investigate.

If trial counsel had researched this Court’s position on
drug and al cohol use prior to the offense, he would have
| earned that it can constitute a “significant mtigating

factor.” See Ross v. State, 474 So. 2d 1170, 1174 (Fla. 1985)

(vacating death sentence based on trial court error in finding
that any mtigation of defendant’s history of alcohol abuse
was negated by defendant’s adm ssion that he was “cold sober”
on the night of the offense). However, trial counsel did not
research this issue, nmuch less investigate it. (PCR 2078)

The | ower court prem sed its order, denying M. Pace relief,

| argely on the concept that trial counsel made a reasonabl e
tactical decision. However, the |lower court, like trial
counsel, m sconstrued the |aw by focusing on the fact that M.
Pace was not on crack cocaine at the tinme of the offense.

This is an inconplete, and thus erroneous, analysis. Evidence
that M. Pace was on crack cocai ne during the offense would
clearly be mtigating; however, evidence that he was not on
the drug does not preclude the court from considering his

hi story of drug use. 1In fact, the circuit court erred by not
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factoring his history of crack cocaine abuse into M. Pace’s
sentence. “Contrary to the statements in the sentencing

orders here, evidence that Mahn was ‘not under the influence
of drugs or alcohol’ when commtting the offenses is not the
correct standard for determ ni ng whet her | ong-term substance

abuse is mtigating.” Mahn v. State, 714 So. 2d 391, 401 (Fl a.

1998) (citations omtted). As the Court expl ained, regardl ess
of use at the tinme of the offense, circuit courts nust assess
whet her a history of substance abuse or addiction is

mtigating. See id; Ross, 474 So. 2d at 1174; Clark v. State,

609 So. 2d 513, 515-16 (Fla. 1992) (finding defendant’s
extensive history of substance abuse constituted strong
m tigation).

Even wi t hout researching this issue, trial counsel should
have realized the rel evance of M. Pace’s |ong-term drug use.
While he stated his belief was that M. Pace’s drug use was
unrelated to the crine, he also testified that a drug addi ct
is influenced by his addiction, even when he is not
intoxicated. At the evidentiary hearing, he testified that
wi t hout drugs, addicts will frequently “rob, steal, kill.”
(PCR. 2035) How he could know this and not nake the
connection that M. Pace’s drug use could be connected to the

of fense is inconmprehensible. Fromthe depositions of M.
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Pace’s associates as well as fromthe representati ons of M.
Pace, trial counsel knew that M. Pace did not have any noney
at the tinme of the offense; he also knew that M. Pace

regul arly used crack but had not used it that day. Even a |lay
person, M. Benmbo, recognized these as signs that if M. Pace
was involved in the offense, it was “to support his habit.”
Still, trial counsel never investigated whether this offense
may have been committed in an attenpt to get noney to feed a
crack cocaine addiction. Trial counsel testified that because
drug use “did not occur during the offense itself” that he
“did not interpret” any prior drug use as mtigating. (PCR
2033) Trial counsel was as unfamliar with the | aw as he was
with the facts surrounding M. Pace’ s drug abuse. Clearly,
the | ower court was m staken when it deemed counsel’s inaction
“reasonabl e.”

Even if trial counsel did not initially perceive M.
Pace’s history of drug use as relevant, after receiving Dr.
Szmurlo’s report, he had a duty to reeval uate his opinion.

Dr. Sznurlo reported that the only psychiatric problem M.
Pace had was “rather heavy use of cocaine prior to the

of fense.” Upon receiving this report, trial counsel

i medi ately dismssed it. He neglected to discuss this

finding with Dr. Szmurlo and neglected to investigate it.
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(PCR. 2035-36). Although trial counsel admtted during the
hearing that, in light of Dr. Szmurlo s report, he probably
shoul d have explored M. Pace’'s drug use, he decided not to

i nvestigate based on his m sconception that any prior drug use
or abuse was irrelevant since M. Pace had not used crack
cocaine at the tinme of the offense. (PCR 2036-37) “An
attorney is not obligated to present mtigation evidence if,
after reasonable investigation, he . . . determnes that such
evi dence may do nore harmthan good. . . . However, such

deci sions nmust flow froman informed judgnent.” Harris v.
Dugger, 874 F.2d 756, 763 (11th Cir. 1989) (citations omtted)
(granting a new sentencing proceedi ng based on where
“counsel’s failure to present or investigate mtigation

evi dence resulted not froman infornmed judgnment, but from
neglect”). Trial counsel’s decision to not investigate M.
Pace’s drug use was based solely on his ignorance and negl ect,
whi ch renders his decision unreasonable, rather than
strategic.

W t hout background i nformation regarding M. Pace’ s drug
use, trial counsel’s decision to not present the information
was unreasonable. “Qur case law rejects the notion that a
‘strategic’ decision can be reasonabl e when the attorney has

failed to investigate his options and make a reasonabl e choi ce
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bet ween them” Horton v. Zant, 941 F.2d 1449, 1462 (11th Cir.

1991). Although trial counsel could have ultimtely mde a
strategic decision to refrain from presenting evidence of M.
Pace’s drug use, such a decision could not be made until he
had i nvestigated M. Pace’ s drug use and the |aw on a history
of drug abuse as possible mtigation.

The | ower court also ruled that trial counsel was not
ineffective for failing to provide sufficient information
regarding M. Pace’s crack abuse to the trial experts so they
coul d render an accurate opinion. (PCR 1179) The | ower court
based this ruling on several findings. First, the |ower court
found that trial counsel’s investigation into M. Pace’s crack
abuse was reasonabl e considering the representations of M.
Pace and others. (PCR 1179) As was discussed above, the
| ower court’s finding is clearly erroneous. Nearly all of the
information trial counsel possessed pointed to the fact that
M. Pace had a serious drug problem Even trial counsel
t hought so, which the | ower court acknow edges. The | ower
court, however, fails to address whether trial counsel was
reasonable in ignoring his own suspicions, especially when
t hose suspicions were consistent with the information in
counsel s possession. Furthernore, the |ower court fails to

address how it was reasonable for trial counsel to ignore this

61



sane suspicion even after his own expert, Dr. Szmurlo, pointed
it out. Trial counsel’s actions cannot be deemed reasonable
under these circunstances.

The second reason the | ower court found that trial
counsel provided sufficient information to the trial experts
was the fact that trial counsel did not w thhold any essenti al
information fromthe experts that was in their possession.
(PCR. 1179) The |l ower court’s statenent, however, is not only
i naccurate but m sses the point as well. Trial counsel did
wi t hhol d pertinent information fromhis experts. Dr. Sznmurlo
recei ved none of the witness statenents given to police, and
none of their depositions, yet this is the information he
relied on, in part, to give his new diagnosis bel ow, which
included finding two statutory mtigators. Furthernore, trial
expert Dr. Larson had sone of this information but not all of
the information trial counsel possessed. For exanple, Dr.
Larson was not given any of Barry Copel and’ s statenents
despite the fact that these statenents provided the best
detail of M. Pace’'s drug history. As with Dr. Szmurlo, Dr.
Larson based his new diagnosis at the hearing below, in part,
on these statenents. Regardless, the |ower court mnisses the
real issue, which is that counsel’s ineffectiveness is a

result, not only of what counsel had in their possession, but
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nore fromwhat trial counsel failed to find despite having
several statenents that clearly pointed themin the right
di recti on.

The third reason the I ower court found that trial counse
provided sufficient information to the trial experts was the
fact that neither expert at the tinme believed they had
i nadequate information to make a diagnosis. (PCR 1179) This
reason, however, nekes little sense. Both trial experts nade
t heir diagnosis based on the information provided to them by
trial counsel. Both experts changed their diagnosis once
provided with additional information available had trial
counsel | ooked for it. As Dr. Larson stated at the
evidentiary hearing, any nental health evaluation is subject
to revision with additional information. (PCR 1765) Sinply
because a doctor can cone to a diagnosis with limted
i nformation provided by counsel does not insulate counsel’s
actions should the doctor later cone to a different diagnosis
once provided with sufficient informtion. Lastly, the
fourth reason the | ower court found that trial counsel
provi ded sufficient information to the trial experts is
because the | ower court determ ned that both experts had
information that contained insights into M. Pace’s

background. (PCR. 1179-80) This, however, was incorrect. Dr.
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Szmurl o was provided with no information by trial counsel
regarding M. Pace’s background, and what was provided to Dr.
Larson was m nimal at best.

Clearly, the I ower court was incorrect in finding that
trial counsel provided sufficient information to the experts.
For the sanme reasons, the |ower court was incorrect in finding
that trial counsel was not deficient in relying on the
expert’s opinions. (PCR 1180) If trial counsel is deficient
in providing the necessary information to his experts, he nust
be found to be equally deficient for relying on their
i naccur at e di agnosi s.

For the sanme reasons, the lower court is again incorrect
in finding that trial counsel’s penalty phase strategy was
reasonabl e based on the unfavorable opinions of the trial
experts. (PCR 1183) There was no strategy behind trial
counsel’s decision not to use nmental health experts during the
trial. Neither Dr. Larson nor Dr. Sznurlo testified during
M. Pace’s penalty phase. Trial counsel did not use Dr
Larson, because he “did not |ike what [Dr. Larson] had to
report.” (PCR. 2016) However, if Dr. Larson had found the
statutory nmental mitigators and had information to
substantiate his findings, trial counsel would have used him

in the penalty phase. (PCR 2016, 2018) Simlarly, trial
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counsel did not think that Dr. Szmurlo found anything
mtigating. (PCR, 2032) Despite that Dr. Szrmurlo reported
that M. Pace did use cocaine prior to the offense, trial
counsel m sunderstood that to mean that was not a mtigating
circunmst ance “because it did not occur during the offense
itself.” (PCR 2033) If Dr. Szrmurlo had found that the
statutory nmental mitigators, trial counsel would have used him
in the penalty phase. (PCR 2030)

The jury never heard the conclusions of Dr. Sznmurlo and
Dr. Larson, not because they did not have hel pful or
mtigating information, but because trial counsel failed to
provide themw th sufficient background data. Possibly the
cl earest exanple of trial counsel’s deficient preparation of
the experts revolves around Dr. Szmurlo. Dr. Szmurlo had
never worked on a capital case before M. Pace’s. Dr. Sznurlo
did not know that there was such a thing as statutory
mtigators and was not supplied a copy of the statute
regarding mtigating circunstances by trial counsel. (PCR
1875-76) Thus, even if trial counsel had supplied sufficient
information to the experts, Dr. Sznmurlo would still have been
unable to take that information and apply it to the framework
of the statute. The |ower court dism sses this problem by

stating that Dr. Sznurlo still understood the general nmeaning
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of the term“mtigation.” (PCR 1182) The |lower court’s
statenment, however, still does not explain how Dr. Szmurlo
woul d have known to assess whether his conclusions about M.
Pace could be incorporated into a statutory framework he did
not know even exi sted.

The actions detail ed above were not tactical decisions on
the part of trial counsel. Instead, the actions of trial
counsel were based on negl ect and ignorance which resulted in
trial counsel’s deficient representation of M. Pace and the
imposition of an unreliable death sentence. The |ower court
avoi ds consi dering whether M. Pace was prejudiced by trial
counsel s actions by finding that counsel was not deficient in
the first place. (PCR 1183) However, as established in the
argunent above, it is clear that trial counsel’s performance
during and in preparation of M. Pace s penalty phase was
deficient. The lower court erred in finding otherw se and,
thus, erred in refusing to consider whether M. Pace was
pr ej udi ced.

L1l Dl FFI CULT CHI LDHOOD

M. Pace was further deprived of effective assistance by
trial counsel’s failure to fully investigate his chil dhood,
specifically the problems M. Pace had with his stepfather and

t he devastating inpact his grandnother’s death had on him
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Trial counsel failed to investigate this mtigation and, thus,
never considered presenting it during M. Pace s penalty
phase. Instead, trial counsel sinply followed his “strategy”
of presenting evidence of M. Pace’s good character, despite
the fact that other mtigation existed which was, by far, nore
conpel |'i ng.
A. Deficient Investigation

In line with trial counsel’s deficient investigation into
M. Pace’s history of drug abuse, trial counsel also failed to
i nvestigate the true nature of M. Pace’s childhood. “In
cases where sentenci ng counsel did not conduct enough
investigation to fornulate an accurate life profile of a
def endant, we have held the representation beneath

prof essi onally conpetent standards.” Jackson v. Herring, 42

F.3d 1350, 1367 (11th Cir. 1995) (citations omtted). Melanie
Pace, M. Pace’'s cousin lived with his famly for “85 to 90
percent” of her life. (PCR 1773-74) As such, she possessed
val uabl e information that was not presented until M. Pace’'s
evidentiary hearing. M. Pace was raised, in part, by his
stepfather, Harvey Rich. (PCR 1774) M. Rich distinguished
M. Pace fromhis biological children, enacting “stricter”

puni shnments on M. Pace. (PCR. 1776)

However, M. Rich left the famly in 1973, |eaving M.
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Pace responsi ble for many of the household duties, including
hel pi ng his nother support the famly and raise the younger
children. (PCR. 1775) M. Pace had to quit school and get a
job to make ends neet. Although M. Rich eventually returned
after a seven year absence, his return was difficult for M.
Pace. His stepfather’s return “had an effect” on M. Pace by
maki ng him nore withdrawn. (PCR. 1775) Where M. Pace had been
very active in the famly while his stepfather was gone, that
ceased once the stepfather had returned.

M. Pace’'s attorneys also failed to discover the inpact
of his grandnother’s death on M. Pace. Ml anie Pace expl ai ned
that M. Pace had al ways had a close relationship with his
grandnmot her. He would talk to her nore than anyone, to get
advice and confide in her. (PCR 1777) After Sarah Pace’'s
death in May, 1986, M. Pace grew even nore w thdrawn. (PCR
1776-77) He also stopped taking care of hinself and his |evel
of personal hygi ene substantially decreased. (PCR 1777) It
is likely that M. Pace’s use of crack cocaine was triggered,
or at least increased, by his grandnother’s death. Mel anie
Pace explained that with M. Pace’ s sudden habit of wearing
“dirty clothes” and letting his hair “be a nmess,” that it nade
sense to her when she |ater |earned that M. Pace had been

usi ng crack cocaine. (Affidavit contained in Exhibit 3)
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Despite the effect Sarah Pace’ s death had on her grandson,
trial counsel never learned this nor the effect M. R ch had
on M. Pace. Trial counsel never |earned this information,
because trial counsel never investigated. Both Cynthia Pace
and Mel ani e Pace woul d have shared this nmitigating information
with trial counsel had they been asked.
B. Prej udi ce

Trial counsel’s penalty phase strategy was to depict M.
Pace as a good person froma good fam |y who was worthy of a
life sentence. While this strategy may not appear to be a
poor strategy, it was not an inforned one. No tactical notive
can be ascribed to om ssions based on | ack of know edge, see

Nero v. Blackburn, 597 F.2d 991 (5th Cir. 1979), or on the

failure to properly investigate and prepare. See Kimel man v.

Morrison, 477 U.S. 365 (1986). Unfortunately, the
investigation M. Pace's trial counsel perfornmed was, at best,
m ni mal .

Had trial counsel investigated, they would have
di scovered that M. Pace’s upbringing was not as happy as they
attenmpted to portray during his penalty phase, a portrayal
that the trial court found ultinmately unestablished.
Furthernore, they would have di scovered the trenmendous stress

M. Pace was dealing with near the tine of the offense,
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stemming fromhis grandnother’s death. This mtigation does
not contradict the evidence trial counsel presented during the
penalty phase. Rather, it enhances the evidence presented.
Not only was M. Pace a good person; he overcane adversities
inlife and remai ned a good person. He put his famly’' s needs
above his own despite his relative youth.
C. Lower Court’s Order

The circuit court found that, regardl ess of whether trial
counsel rendered deficient performance, M. Pace “failed to
denonstrate any prejudice because there is not a reasonable
probability that this evidence would have affected his
sentence.” ! (PCR. 1185) As this Court knows, no deference is

owed to such a legal conclusion. See Stephens v. State, 748

So. 2d 1028, 1033-34 (Fla. 1999).
After M. Pace’s penalty phase, the trial court found

that M. Pace had not established any mtigation. See Pace V.

State, 596 So. 2d 1034, 1036 (Fla. 1992). What trial counsel
presented to the jurors anmounted to nothing nore than snal
bits of testinony which indicated that, nost of the tinme, M.
Pace was a nice guy. Nothing presented to the jurors provided

any answer to why M. Pace’'s |ife would spiral downward so

1Finding that M. Pace did not neet the prejudice prong
of Strickland, the circuit court did not address whether trial
counsel s performance was deficient. (PCR 1184)

70



sharply to the point of committing nurder. Despite this, the
jury vote for death was only seven to five. Evidence of M.
Pace’s difficult childhood, and evidence regardi ng the inpact
his grandnother’s death just prior to the nurder had on him
significantly increases the value of the evidence presented at
trial. Thus, there is a reasonable probability that this

evi dence woul d have swayed one juror to vote that M. Pace

deserved a life sentence. See Phillips v. State, 608 So. 2d

778, 783 (Fla. 1992). This Court should grant M. Pace relief
and return his case to the lower court for a new penalty phase
pr oceedi ng.
ARGUMENT | |

TRI AL COUNSEL RENDERED | NEFFECTI VE

ASSI STANCE DURI NG THE GUI LT PHASE OF MR

PACE' S TRI AL BY NEGLECTI NG TO PRESENT A

DEFENSE BASED ON HI' S LONG TERM USE OF CRACK

COCAI NE AND THE MENTAL | MPAI RVENTS HE

SUFFERED AS A RESULT OF HI' S CRACK

ADDI CTI ON. THE LONER COURT ERRED | N NOT

GRANTI NG MR. PACE RELIEF ON THI S CLAIM

M. Pace was deprived of his right to effective

assi stance of counsel during the guilt phase due to his
counsels’ failure to investigate and present possible defenses
related to his history of crack cocai ne abuse and addicti on.
Specifically, M. Pace' s attorney failed to effectively
i nvestigate and consider presenting a voluntary intoxication

def ense. To establish that trial counsel rendered i neffective
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assi stance, M. Pace presented extensive evidence in the court
bel ow of trial counsels’ deficient performance. Nearly al

t he evidence was unrebutted by the State. Furthernore, the
prejudice to M. Pace resulting fromtrial counsels’ deficient
performance is clear: M. Pace could not have been convicted
of first-degree nurder had counsel presented this evidence.

See Strickland v. Washington, 466 U S. 668 (1984). The | ower

court erred in denying M. Pace relief on this claim
Abundant evi dence was available to formthe basis of an

effective voluntary intoxication defense, yet trial counsel
failed to investigate it. At the hearing, trial counsel
testified that he did not feel an investigation was necessary
because he did not believe that M. Pace’s crack cocai ne use
at the time of the crime was strong. (PCR 2072) For the sane
reason, he did not consider hiring a nental health expert who
specialized in drug addiction. (PCR 2072) Furthernore, trial
counsel woul d have considered a voluntary intoxication defense
if they had possessed nore information about M. Pace’'s crack
cocai ne use around the time of the offense:

Q So, if you had a Iot of information

about M. Pace’s crack use around the tinme

of the evidence and for several nonths

| eading up to it, you would have maybe

consi dered voluntary intoxication a little

nore cl osel y?

A. Yes, sir.
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(PCR. 1998) However, counsel did not have this data for the
sol e reason that they failed to investigate and acquire it.
It was unreasonabl e and outside the range of conpetent
assi stance for trial counsel to elimnate voluntary
i ntoxication as a possible defense before investigating M.
Pace’s history of crack use.

M. Pace’ s trial counsel did not have a strategic reason
for failing to pursue a voluntary intoxication defense.
I nstead, trial counsel abandoned the defense based on m ni mal
evi dence collected during a wholly inadequate investigation.

In Stewart v. State, 801 So. 2d 59, 65 (Fla. 2001), this Court

rejected a guilt phase ineffective assistance clai mwhere
trial counsel had considered a voluntary intoxication defense
“but opted against it . . . given Stewart’s detail ed account
of the crinme, which included a statenent to [trial counsel]

that he planned to shoot and rob the victins.” See Stewart,

801 So. 2d at 65. Unlike in Stewart where trial counsel “mde
an i nfornmed and reasoned decision not to pursue a voluntary
i ntoxi cation defense,” see id., M. Pace’'s counsel neglected
to investigate and then consider the legitimte possibility of
presenting such a defense.

Had counsel presented evidence of M. Pace’s crack

cocai ne use, he could not have been convicted of first-degree

73



murder. The Florida Supreme Court has “long recognized
voluntary intoxication as a defense to specific intent

crimes.” Linehan v. State, 476 So. 2d 1262, 1264 (Fla. 1985);

Savage v. State, 588 So. 2d 975, 979 (Fla. 1991).

VWhenever . . . a specific or particular
intent is an essential or constituent of

t he of fense, intoxication, though
voluntary, becones a matter for
consideration, or is relevant evidence,
with reference to the capacity or ability
of the accused to formor entertain the
particul ar intent, or upon the question
whet her the accused was in such a condition
of mnd as to forma preneditated design.

Garner v. State, 9 So. 835, 845 (Fla. 1891). As first-degree

murder is a specific intent crinme, voluntary intoxication is

an applicable defense.!? |d.; Linehan, 476 So. 2d at 1264

(citing Cirak v. State, 201 So. 2d 706 (Fla. 1967)).

In its order, the circuit court concluded that M. Pace
“failed to denonstrate any prejudice,” as he did not
“introduce any conpetent evidence that [he] was intoxicated at
the time of the crinme to the extent that he was unable to form
the prenmeditated intent of the nmurder.” (PCR 1171-72)

However, three nmental health experts who testified at the

?Robbery, the underlying crine that enabled the State to
prosecute M. Pace for first degree, felony nurder, is also a
specific intent crine that can be defended as a result of
voluntary intoxication. See Linehan, 476 So. 2d at 1264
(citing Heathcoat v. State, 430 So. 2d 945 (Fla. 2d DCA 1983);
Graham v. State, 406 So. 2d 503 (Fla. 3d DCA 1981)).
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evidentiary hearing!® that, as a result of his crack addiction,
M. Pace nmet both of the statutory nmental mtigators: he was
acting under an extreme nental or enotional disturbance at the
time of the offense, and his capacity to conform his conduct
to the | aw was substantially inpaired. (PCR 1708-09, 1711,
1748, 1881, 1888) The factors that forned the bases of the
experts’ findings are the same factors that indicate M. Pace
was under the influence of crack cocaine at the tinme of the

of f ense.

M. Pace was in a “downward spiral.” (PCR 1743) He had
been acting paranoid and di sorgani zed. (PCR. 1743) At the
time of the offense, M. Pace was in a state of “sem -
starvation” and “sleep deprivation,” (PCR 1880-81), and was
caught in “chronic cycle of abusing al cohol and drugs.” (PCR
1748) However, there were other signs that he was under the
i nfluence of crack:

secondary to his drug us as manifested by
t he amount [of crack cocaine] that he was
using, . . . his lack of hygiene, |ack of
eating, |ack of personal care, . . . [his]

unusual behavi or consistent with a cocai ne
i ntoxication that he was under coupled wth

BTwo of these experts, Dr. Larson and Dr. Sznurl o,
evaluated M. Pace prior to trial but were unable to find any
statutory mtigation as a result of having inadequate
background data. Wth adequate information regarding M. Pace
and his history of crack cocai ne use, they found both nental
statutory mtigators. See, supra, Argunent |.
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t he amount of al cohol that he was using,

coupled with the . . . lack of sleep given

in the 24-hour period or 48-hour period

before this happened.
(PCR. 1708-09, 1711) Overall, M. Pace lived a “drug addi ct
lifestyle.” (PCR. 1744) The characteristics and behaviors
undi sputedly amount to a | evel of voluntary intoxication.

If M. Pace s attorney woul d have presented evi dence of

voluntary intoxication, M. Pace could only have been

convicted of an offense |less than first-degree murder and not

eligible for a death sentence. See Garner, 9 So. 835, 846

(expl aining that proof of voluntary intoxication that “renders
t he accused i ncapable of [specific] intent” will reduce the
degree of the nurder). However, M. Pace was convicted of
first-degree nurder and subsequently sentenced to deat h,
because his attorney failed to investigate and present a
def ense based on voluntary intoxication

The circuit court rejected the argunment that M. Pace was
provi ded i neffective assistance due to his counsels’ failure
to investigate and consi der possible defenses based on his

hi story of crack use. Basing its decision on Linehan v.

State, 476 So. 2d 1262 (Fla. 1985), the circuit court found

this claimfailed to satisfy both prongs of Strickland. (PCR

1171)
“[ T] he def endant nust cone forward with
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evi dence of intoxication at the tine of the
of fense sufficient to establish that he was
unable to formthe intent necessary to
commt the crime charged. . . . [E]vidence
of al cohol consunption prior to the
conmm ssion of a crine does not, by itself,
mandate the giving of jury instructions
with regard to voluntary intoxication.
[ Where the evidence shows the use of
i nt oxi cants but does not show i ntoxication,
the instruction is not required.
ld. at 1264. Although the circuit court interpreted this case
to find that a voluntary intoxication defense “did not appear
vi abl e and was unsupported by the evidence,” this is not an
accurate interpretation. (PCR 1171) |In fact, Linehan supports
M. Pace’s argunent, holding that the crucial inquiry is what
| evel of influence the al cohol had on the defendant, not what
amount of al cohol was in his systemat the tinme of the
of fense. |d. at 1264.
VWhen determ ni ng whether a valid voluntary intoxication
def ense existed, the Court has consistently focused on the

| evel of intoxication not on the anmount of intoxicants

consuned. See Jacobs v. State, 396 So. 2d 1113, 1115 (Fla.

1981) (holding that although there was evidence that the
def endant had used i ntoxicating beverages, there was no

evi dence that he was intoxicated); Mra v. State, No. SC94421,

at 7 (Fla. 2002) (concluding that instructions on voluntary

i ntoxi cation were unnecessary because, regardl ess of testinony
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that the defendant had consumed several prescription drugs,
“no evidence suggest[ed] that Mdra was under the influence of
any gases or drugs at the time of the shootings.”) (italics

omtted); Lanbrix v. State, 534 So. 2d 1151, 1154 (Fla. 1988)

(holding that if there is no evidence of intoxication,
instructions on voluntary intoxication are not required by the
nere fact that the defendant had consunmed intoxicants).

Li kewi se, Dr. Larson, Dr. Herkov, and Dr. Sznurlo each
testified that, regardless of whether he had snoked crack that
day, M. Pace was under the influence of crack cocaine at the
time of the offense. (PCR 1708-09, 1711, 1748, 1881, 1888)

In cases where courts have recogni zed voluntary

intoxication, it is because the defendants were in an abnormal

state as a result of their intoxication. See Heathcoat V.

State, 430 So. 2d 945, 946 (Fla. 2d DCA 1983) (finding that
jury instructions on voluntary intoxication were warranted
when evi dence indicated that defendant was “acting wildly”);

Presley v. State, 388 So. 2d 1385, 1386 (Fla. 2d DCA 1980)

(remanding for a newtrial with voluntary intoxication
instructions, as at the offense, defendant was in “an

al coholic blackout”). The essence of a voluntary intoxication
defense is that the defendant is in such an abnormal state

that he is unable to formthe requisite intent to commt a
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crine. See, e.q., Garner, 9 So. at 845; Harris v. State, 415

So. 2d 135, 136 (Fla. 5th DCA 1982). Simlarly, when M. Pace
was not on crack cocai ne, due to the neurol ogical changes
caused by extensive crack use, his brain was in an abnornal
state and craved crack cocaine. (PCR 1692)

While M. Pace told his attorneys that he had not used
crack cocaine at the tinme of the offense, he had informed his
attorneys that he regularly used crack; trial counsel even
believed that M. Pace had a serious crack cocai ne problem
(PCR. 1175)

The experts who evaluated M. Pace prior to trial,
testified at the evidentiary hearing that to satisfy his
cravings for crack cocaine, M. Pace strayed fromtraditional
norals. (PCR 1784) In addition, his extended crack use
i npai red and suspended “his ability to exercise a critical
judgment.” (PCR. 1881)

[H e practically acted in the state of a
mental fog at the tinme of . . . [the]
of f ense.
(PCR. 1881) Also as a result of his drug addiction, at the
time of the offense, M. Pace was in a sem -starved state and
was significantly deprived of sleep. (PCR 1880-81)
Under the Court’s practice of focusing on the |evel of

i ntoxication and not the anmpunt of intoxicant consunmed, M.
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Pace has denonstrated a viable voluntary intoxication defense
by denmonstrating that crack cocaine severely inpacted his
mental state and nade hi munable to formthe requisite intent.
Notwi t hstandi ng, the circuit court prem sed its order on the
testinmony that trial counsel had initially pursued voluntary
intoxication as a defense but rejected it after M. Pace told
t hem he was not intoxicated at the tine of the offense. (PCR
1171) (internal citations omtted). However, the circuit
court overlooked that M. Pace’s history of crack cocaine
abuse prevented himfrom form ng specific intent.

As a consequence of his crack addiction, M. Pace was
under the direct influence of crack cocai ne despite that he
had not snmoked it in the hours preceding the offense. (PCR
1722) Dr. Herkov el aborated on this concept:

If we take even Doctor Larson’s report,
whi ch establishes daily use for two to
t hree nonths before but none at the tine,
that’s chronic cocai ne use. Whet her he had
used it that norning of would have sone
i npact. But would we still expect sonme of
these things [or effects of cocai ne use]?
Sure. You can’t use cocai ne every day for
three nmonths, skip a day, and then, “Well,
okay. My brain is back to normal.” Part of
what | tried to explain to the [c]ourt was
the chronic changes in this brain. You have
people who will still show psychotic
synptons after being detoxed from cocai ne
and being free from cocaine for 30 days.
What | was trying to tell you is that
it changes the fundanmental neurochem stry
of the brain. It doesn't correct itself.
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(PCR. 1722) If trial counsel had adequately investigated the
possibility of presenting a voluntary intoxication defense, he
woul d have | earned that M. Pace’s long-term crack use negated
the specific intent required for a defendant to be convicted
of first-degree nurder
In the event that this Court determ nes that counsel was

reasonable in rejecting a voluntary intoxication claimbased
on M. Pace’s |ack of crack use the day of the offense, this
Court nust hold that counsel rendered deficient performance by
negl ecting to explore an insanity defense based on M. Pace’s
| ong-term use of crack cocaine. Regardless of whether he was
under the direct intoxication of crack cocaine at the time of
the offense, M. Pace’s long-termcrack use still prevented
himfromform ng preneditated intent.

VWhile there is no evidence of intoxication

at the tine the act is alleged to have been

commtted by appellant, the condition was

the result of drinking. We think, however,

that it could not nake nmuch difference

whet her the tenporary insanity is the

i mredi at e consequence of voluntary

intoxication or is the deferred consequence

of voluntary intoxication because the rule

appears to be that where a person is too

intoxicated to entertain or be capabl e of

form ng an essential or particular intent

such intent cannot exist and consequently

the offence of which it is a necessary

el ement cannot be perpetrated.

Britts v. State, 30 So. 2d 363, 366 (Fla. 1947). In Britt,
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t he appell ant had been on an al cohol binge “prior to [the]
Monday before the Tuesday eveni ng” when the offense occurred,
yet the court found that his inability to formintent was the
result of this drinking, albeit a deferred result. See id., 30
So. 2d at 840 (“[We are inpelled to hold that the record in
this case shows beyond any reasonabl e question that the
appel l ant was not legally responsible for his acts at the tinme
the assault was commtted.”).

Like Britt, M. Pace’ s actions were a deferred result of
his crack cocai ne use and abuse. At the evidentiary hearing,
M. Pace presented uncontroverted evidence that his prol onged
crack use changed the neurochem stry of his brain:

[ Cocai ne] changes the fundanent al

neurochem stry of the brain. [The brain]

doesn’t correct itself.
(PCR. 1722) Consequently, even if he had not used crack
cocai ne the day of the offense or the day before the offense,
the drug and his extreme cravings for it still would have
i nfluenced his actions. (PCR 1721)

M. Pace’s |long-termcrack cocaine use and the effect it
had on his brain and nmental health has been recognized by the
Court to constitute insanity.

[1]f excessive and | ongconti nued use of
i nt oxi cants produces a nental condition of
insanity, permanent or intermttent, which

i nsane condition exists when an unl awf ul
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act is commtted, such insane nmenta
condition may be of a nature that would
relieve the person so affected fromthe
consequences of the act that would

ot herwi se be crim nal and puni shabl e.

Cochran v. State, 61 So. 2d 187, 190 (Fla. 1913) (reversing a

conviction and awarding a new trial where jury was not
instructed that if they found the defendant “was not conscious
of what he was doing” due to his history of heavy al cohol
consunption, then they should return a not guilty verdict);

Cirak v. State, 201 So. 2d 706, 709 (Fla. 1967) (“The | aw

recogni zes insanity super-induced by the |long and continued

use of intoxicants.”); Brunner v. State, 683 So. 2d 1129, 1129

(Fla. 4th DCA 1996) (“[T]he court erred in refusing to
instruct the jury on his defense of insanity produced by the
| ong and continued use of an intoxicant such as al cohol or
drugs.”).

M. Pace was convicted of first-degree nurder and
sentenced to death as a direct result of his counsels’ failure
to present a defense of voluntary intoxication or insanity
based on his history of crack cocai ne abuse and addi cti on.
Had his counsel presented such a defense, he would not have
been convicted of first-degree nmurder. Then, at the very
| east, M. Pace would have been ineligible for the death

penalty. Clearly, M. Pace was prejudiced by counsels’
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actions.
ARGUMENT 111

MR. PACE WAS DENI ED A FAIR TRI AL, BECAUSE

THE STATE FAILED TO DI SCLOSE TWO PI ECES OF

CRUCI AL EVI DENCE | N VI OLATI ON OF BRADY V.

MARYLAND. THE LOWER COURT ERRED | N DENYI NG

RELI EF ON THI S CLAI M

The prosecution in M. Pace's trial failed to disclose
two crucial pieces of evidence: evidence the defense could
have used to used to explain why a fingerprint of M. Pace’'s
on the victims cab was irrelevant and insignificant and
evi dence the defense could have used to inpeach Jean Shirah,
the main investigator in M. Pace s case. Under Brady v.
Maryl and, 373 U.S. 83 (1963), the prosecution has a duty to
di scl ose to a defendant evidence which is “mterial either to
guilt or to punishnment,” and suppression of such evidence
vi ol ates due process. !4 See id. at 87.
However, as M. Pace denonstrated at his evidentiary

hearing trial, the State failed its duties under Brady and its
progeny.

A def endant must prove three elenents in
order to establish a Brady violation: (1)

14“The prosecutor’s obligation to disclose excul patory
evi dence is grounded not only in the Due Process Clause of the
United States Constitution, but in the unique and critical
role played by the prosecutor in our American system of
justice.” State v. Huggins, 788 So. 2d 238, 244 (Fla. 2001)
(Pariente, J., concurring).
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The evidence at issue nust be favorable to
t he accused, either because it is

excul patory, or because it is inpeaching;
(2) that evidence nust have been suppressed
by the State, either willfully or

i nadvertently; and (3) prejudice nmust have
ensued.

ld. at 242 (citations omtted).
| n assessing whether M. Pace suffered prejudice, the
Court nust view the “cunul ative effect of the suppressed

evidence.” See Way v. State, 760 So. 2d 903, 913 (Fla. 2000).

“[T]here is a reasonable probability that . . . the result of
[M. Pace’s trial] would have been different,” see id. at 913,
if the State had disclosed to the defense two cruci al pieces
of evidence: (1) a report he could have utilized to explain
why his fingerprint on the victims vehicle was unrelated to
the offense, and (2) a witten reprimand he coul d have
utilized to inpeach a key prosecuti on w tness.

1. “Snudge Report”

On the second day of M. Pace’'s trial, then Assistant
State Attorney Kim Skievaski directed O ficer L.L. Daniels of
the Santa Rosa County Sheriff's Departnent to conduct an
experinment. M. Skievaski wanted to know whet her a
fingerprint on the driver’s side door wi ndow of the victinms
cab would snmudge if the wi ndow were rolled up and down after

the print was nmade. Whether a fingerprint would smudge was an
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i ssue since Charles Richards testified at trial that a
fingerprint found on the exterior of the cab’s driver’'s side
wi ndow bel onged to M. Pace. (R 767) However, M. Richards
could not determ ne when M. Pace had left his fingerprint.
(R 768)

The prosecutor was using the fingerprint evidence in an
attenmpt to place M. Pace in or near the victin s taxicab
close to the time of the offense. |If the fingerprint did
snmudge when the wi ndow was rolled up and down, it would have
i ndi cated that an unsnudged | atent print on the wi ndow had to
have been left on the wi ndow shortly before the car was
abandoned. (PCR. 2100) Though this result of the experinment
woul d have been hel pful to the State’s case, Oficer Daniel’s
experiment proved exactly the opposite. Oficer Daniels
di scovered that the print did not snudge and therefore coul d
have been placed on the w ndow days, weeks, or even nonths
earlier. He recorded his experinment and findings in a report.
This report, the “snudge report,” was never disclosed to the
Def ense. (PCR. 1975, 2093, 2107)

As the snudge report was both excul patory and materi al,
the State’s failure to disclose the report constituted a

violation of the State's duty under Brady v. Maryland, 373

U.S. 83 (1963). See id. at 87. M. Skievaski testified that
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he did not informthe defense of the snudge experi nent
because, in his opinion, the results were not excul patory.
(PCR. 2100) M. Skievaski admtted that if the print had

snmudged, it would have been “good evidence” for the State’'s

case:
If it would have snudged, | would have
certainly said, “Oh, boy, this is good
evidence.” And woul d have said, “Sam

Randy, be aware of this,”
referring to defense attorneys, Sam Hall and Randy Etheri dge.
(PCR. 2100) Along this sane reasoning, the fact that the
experinment yielded a contrary result would have been good
evidence for the M. Pace’s case. Nevertheless, he explained
that in determ ning “whether or not [he] had an obligation to
di scl ose what happened,” he nade a judgnent that the report
woul d not have been hel pful to M. Pace. (PCR 2100-01)

The circuit court concluded that M. Pace failed to show
that the snmudge report “was sufficiently excul patory to have
affected the outcone of the trial.” (R 1189) However, this
Court owes no deference to that conclusion. “[W hether
evidence was material resulting in a due process violation is
a m xed question of |law and fact subject to independent

review.” Way v. State, 760 So. 2d 903, 913 (Fla. 2000). M.

Pace is not required to show that with the evidence he would
not have been acquitted; evidence is material if it “could
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reasonably be taken to put the whole case in such a different

light as to underm ne confidence in the verdict.” See Kyles v.

Wiitley, 514 U. S. 419, 435 (1995). M. Pace has fulfilled this
bur den.

The defense contended throughout the trial that M. Pace
knew and worked for the victim often rode in the victinm's
cab, and could have left the print on the wi ndow at any tine.
(R 586-87, 687-88, 977) However, this argunment is just an
argunment, a theory, that the defense could not establish with
any physical evidence. |In a case built on circunstanti al
evi dence, the defense needs to effectively rebut each piece of
evidence. The “snudge report,” had it been turned over to the
defense, would have supported the defense’s contention that
the fingerprint was |left on the window at an earlier tinme and
aided the defense in rebutting the State’'s argunent that M.
Pace | eft the print on the w ndow when he took the victims
cab. (PCR. 2005) M. Etheridge testified that

[the report] certainly would have hel ped
our cause, the defense cause.

(PCR. 2005)
The State’'s failure to provide the report to the defense
eli mnates confidence that M. Pace’s convi cti on was obtai ned

by a fair and just trial. See Kyles, 514 U S. at 435-36. As
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M. Skievaski admitted at M. Pace’s evidentiary hearing, the
report “would have been a further exanple of [the]
possibility” that M. Pace’ s fingerprint had been left on the
wi ndow at a tinme renote and unrelated to the offense. (PCR
2103) Still, he failed to give M. Pace the opportunity to
use the “snudge report.”

Conmpoundi ng the prejudice M. Pace suffered fromthe
State’s failure to disclose the “snudge report” is that with
this piece of evidence, the defense could have prevented the
fingerprint frombeing admtted into evidence. Wen the State
initially nmoved to admt into evidence State Exhibit 21, the
3x5 latent |ift card with a fingerprint, identified as M.
Pace’s, take fromthe exterior of the cab’s driver w ndow, (R
766), defense counsel objected as to relevancy. (R 767) The
judge ordered the attorneys to approach the bench and held an

unrecorded bench conference. (R 767) After the conference,

State Exhibit 21 was adm tted over the defense’ s objections.
(R 768) Although it is inpossible to discern what the
parti es argued during the bench conference, it is probable
that the defense contested the exhibit on the grounds no one
coul d determ ne when M. Pace |left the fingerprint. This is
t he same argunent that the defense made to the jury: any

fingerprint of M. Pace on the cab were irrelevant since he
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regularly worked for the victimand worked on his cab, and no
expert could even speculate as to when he left his
fingerprint. Had M. Pace’'s trial counsel had the “snudge
report,” he could have prevented the fingerprint from being
admtted into evidence by establishing that a test ordered by
t he prosecution showed that a fingerprint on the cab w ndow
remai ned i ntact even when the wi ndow was rolled up or down.
The report illustrates the irrelevancy of the fingerprint
card.

Not only did the prosecutor fail to turn over the report
detailing the results of the test that were favorable to the
def ense, but he took inproper advantage of the defense’'s
engi neered ignorance in his final argunment to the jury.

What about that fingerprint, |adies and
gentl enmen, that the defense woul d have you
bel i eve means absol utely nothing. That
certainly was not on . . . the passenger
side of the car, was it? This happened to
be on the outside driver’s w ndow of the
cab. Sane place he would have put his hand
shutting that cab door after he drove to
Bagdad.

(R 977-78) This was a violation of the prosecutor’s

constitutional duty to disclose. See Barthol onew v. Wod, 34

F.3d 870 (9th Cir. 1994); Jacobs v. Singletary, 952 F.2d 1282

(11th Cr. 1992); R ckman v. Dutton, 864 F. Supp. 686

(M D. Tenn. 1994). The prosecutor knew that the results of a

90



test he ordered supported the defense’ s explanation of the
fingerprint, and weakened his argunment that the print nust
have been left by the | ast person to shut the taxi’s door.
M. Pace was obviously prejudice by the prosecutor’s failure
to disclose the “snudge report” evidence.
2. Deputy Jean Shirah

Deputy Jean Shirah was an investigator with the Santa
Rosa County Sheriff’'s Ofice at the tinme of this incident.
Deputy Shirah played a major role in the investigation of M.
Pace’ s case and was the principal investigator responsible for
gat hering evidence and interrogating wi tnesses. The warrant
aut hori zing search of M. Pace’s residence was predicated on
Deputy Shirah’s sworn affidavit regarding statements given to
her by w tnesses, and she participated in the execution of the
search warrant. Deputy Shirah collected the weapon that
all egedly used to kill the victim Deputy Shirah’s
i nvol venent in nearly every stage of the investigation nmaking
up the state's case was pivot al

On May 23, 1989, only two nonths before M. Pace’ s trial,
Deputy Shirah know ngly gave false information under oath
during a deposition. She was issued a witten reprimnd for
her conduct, see Defense Exhibit 13, a reprimand that was

i ssued while she was preparing for M. Pace’s trial, (PCR
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2140), yet not disclosed to M. Pace’s trial counsel. (PCR
1975)
VWi le trial counsel was aware of Deputy Shirah’s

m sconduct, they were conpletely unaware that she had been
disciplined. The letter sent to the Public Defender’s Ofice
by the State Attorney indicated only that Shirah had given
false testinmony; it did not refer to any disciplinary action.
See State’'s Exhibit 2. (PCR 2000) The State's failure to

di scl ose the reprinmand constituted a violation of the State’'s

obligation under Brady. See id. at 87 (requiring the State to
di scl ose to a defendant information which is favorable to him
and material to his guilt or punishnment).

The fact that Shirah was repri manded woul d have been
val uabl e for inpeaching Shirah at M. Pace’'s trial.
| npeachment evidence, as well as excul patory evidence, falls

within the Brady rule. See Strickler v. Geene, 526 U S. 263

(1999) (“[T]he duty [under Brady] enconpasses i nmpeachnment

evidence as well as excul patory evidence.”); United States v.

Bagl ey, 473 U S. 667, 678 (1985) (“constitutional error
occurs, and the conviction nust be reversed, only if the
evidence is material in the sense that its suppression

underm nes confidence in the outcome of the trial”); Gaglio v.

United States, 405 U. S. 150, 154 (1972).
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That Deputy Shirah exhibited behavior so unethical and
di shonest as to require disciplinary action be taken agai nst
her constitutes inpeachnent evidence nore significant than the
mere evidence that she had lied in a prior investigation. As
the credibility of Deputy Shirah and the integrity of her
i nvestigation were key to this case, information of discipline

agai nst her was certainly material to M. Pace. See G glio v.

United States, 405 U. S. 150, 154 (1972) (“When the

‘reliability of a given witness may well be deterni native of
guilt or innocence,’ nondisclosure of evidence affecting
credibility falls within this general rule.”). All of the
evi dence against M. Pace was circunstantial. The state’'s
case depended al nost entirely on the testinony of several

Wi t nesses whose evidence was gathered by Deputy Shirah or on
her own testinony. M. Pace was entitled to any information
whi ch woul d have cast doubt on the testinony of the state’'s
witnesses. Had the jury known that Deputy Shirah was caught
l ying under oath, only two nonths before the trial began and
during the later stages of investigation in this case, her
credibility and the credibility of all those w tnesses whose
testimony she secured woul d have been called into question.

See Napue v. lllinois, 360 U.S. 264, 269 (1959); Huggins, 788

So. 2d at 244.
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For exanpl e, on Novenmber 7, 1988, three days after the
victim di sappeared, Deputy Shirah twice interviewed Ella Me
Green two tinmes, with less than three hours separating the
interviews. The second interview was recorded. Recounting
both interviews, Deputy Shirah stated that Ms. Green saw M.
Pace was wearing beige pants. However, Ms. Green had
originally told police that M. Pace was wearing bl ue jeans,
not beige pants. After being interrogated by Deputy Shirah,
Ms. Green changed her story and expl ained that she had been
drinking that day. Deputy Shirah, in her affidavit seeking a
warrant to search M. Pace’'s residence, only alludes to
information she received from Mae Green regardi ng what cl ot hes
Ms. Green says she saw on M. Pace. (See Investigative Reports
of Deputy Shirah contained in Exhibit 12; Exhibit 16)

Deputy Shirah also interviewed Orestine Franklin. M.
Franklin stated that she saw M. Pace with the victim around
9:30 in the norning the day that the victimwas | ast seen.

Ms. Franklin also stated that M. Pace had waved to her
Later, in her deposition, Ms. Franklin denied ever stating
that M. Pace had waved to her. (See Exhibit 12)

Furthernmore, Deputy Shirah interviewed Barbara Mack, who

testified at trial that she | ast spoke to the victim around

10:30 a.m (R 587) M. Mack stated in her deposition that
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she was sure the last tine she spoke to the victimwas 10: 30
that norning. But Deputy Shirah’s initial report regarding
this witness states that the last tine she spoke with the
victimwas between 9:30 a.m and 10:00 a.m the day he

di sappeared, times pleasing to the ears of prosecutors but
utterly clashing with the witness’s own sworn statenents.
(See Exhibit 12)

The accounts Deputy Shirah gave differed greatly from
what the witnesses actually said. The times Ms. Mack gave
were 45 to 60 mnutes |ater than what Deputy Shirah reported.
Ms. Franklin testified in her deposition that she never nade a
statenent attributed to her by Deputy Shirah. M. G een
originally said that M. Pace was wearing blue jeans, but
changed her statenment after being questioned by Deputy Shirah.
The defense was prevented from attacking the credibility of
the State’s case by the inproper w thhol ding of inpeachment
mat erial, nanely, that the principal investigator in this case
was reprimanded for knowingly giving a fal se statenment under
oath shortly before this trial began.

Ms. Mack, Ms. Franklin and Ms. Green were key state
witnesses in that their testinmony was crucial to |inking M.
Pace with the state’'s theory of how the crinme occurred. M.

Mack’ s testinony provided the tinme of anyone’s |ast contact
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with the victim M. Franklin s testinony not only put M.
Pace with the victim but placed them near where the state
contends the nurder took place, M. Pace’'s hone. M. Geen's
testi nony was even nore crucial to the state. M. G een
connects M. Pace to the gun the state contends was the nurder
weapon. Ms. Green testified that M. Pace |left two Busch
beers at her house, the same type of beer found enpty near the
victims vehicle. M. Geen testified that she saw stains
resenmbling bl ood on M. Pace’s beige pants, though she
originally told police before comng into contact with Deputy
Shirah that M. Pace was wearing bl ue jeans.

Deputy Shirah’s report, witten at the time of her
affidavit seeking a search warrant, states that Mae Green did
not ask M. Pace about stains on his pants. Deputy Shirah’s
affidavit is not consistent with her report of what Ms. Green
said to her. M. Green’'s testinony is conpletely inconsistent
with Deputy Shirah’s report. Though the State knew that Ms.
Green told investigators that she never talked to M. Pace
about stains on his pants, stains that the State claimed were
the victims blood, the State elicited | engthy testinony about
the content of a conversation which the witness initially said
never happened. (R 709-710)

Al t hough defense counsel did cross-exam ne Deputy Shirah
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when she testified at M. Pace’'s trial, he had no way of

know ng that two nonths earlier she had been reprimnded for

I yi ng under oath. (R 688-693) Consequently, M. Pace was
deni ed his constitutional right to effective cross-exam nation
by the state’s wi thhol ding of information concerning Deputy

Shirah’s |lying under oath. Gglio v. United States, 405 U. S

150, 154 (1972); Davis v. Alaska, 94 S. Ct. 1105 (1974).

In Kyles, the United States Suprenme Court explained that

a showing of materiality, as required under Brady, does not
require denonstration by a preponderance that disclosure of
suppressed evidence would have resulted ultimately in
defendant’s acquittal. Rather, the touchstone of materiality
is “reasonabl e probability” of a different result. See Kyles,
514 U. S. at 433.

The question is not whether the defendant

woul d nore |ikely than not have received a

different verdict with the evidence, but

whet her in its absence he received a fair

trial, understood as a trial resulting in a

verdi ct worthy of confidence. A

“reasonabl e probability” of a different

result is accordingly shown when the

governnment’ s evidentiary suppression

“under m nes confidence in the outcone of

the trial.”
ld. at 434 (citing Bagley, 473 U. S. at 678).

The State’s wi thhol ding of information concerning Deputy

Shirah's |lying under oath was material. M. Pace was denied
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information that would have been used to inpeach this key
state witness. The State's failure to disclose this
information material to M. Pace’ s defense was a viol ati on of

the duty established by Brady v. Maryl and and underm nes the

confidence in M. Pace’s conviction.

The circuit court denied relief on this claim asserting
that “the val ue of inpeaching [Deputy Shirah’s] testinony is
gquestionable.” (PCR 1188) However, because the jury was
never alerted to Deputy Shirah’s unreliability, it placed full
faith in the version of events recorded by her and presented
by the prosecutor at trial. |[If counsel had presented this
evi dence and i npeached the testinony of Deputy Shirah and the
i nvestigation she conducted, it is unlikely that the jury

woul d have convicted M. Pace. See Huggins, 788 So. 2d at 244

(ordering a new trial on Brady grounds where the case was
“purely circunstantial” and the wi thheld evidence “coul d have
affected [the] credibility” of the “key prosecutorial wtness
who established crucial details” in the State s case).
Accordingly, this Court cannot be confident that the
outconme of M. Pace’s trial is reliable and just. See Brady,
373 U.S. at 87; Gaglio, 405 U. S. at 154 (“Anewtrial is
required if ‘the false testinony could . . . in any reasonable

i kel'i hood have affected the judgnent of the jury.’”)
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(citation omtted).

As the cunul ative result of the State’'s failure to
di scl ose both the disciplinary action taken agai nst Shirah and
the “snudge” report, M. Pace was prejudiced by an
unconstitutionally obtained verdict, and this Court nust

reverse his convictions. See id. at 87; Way, 760 So. 2d at

913.
ARGUVMENT |V

TRI AL COUNSEL WAS | NEFFECTI VE FOR FAI LI NG

TO OBJECT TO THE PROSECUTOR' S | MPERM SSI BLE

COMMVENTS ON MR. PACE' S RI GHT TO REMAI N

SILENT. THE TRI AL COURT ERRED I N NOT

GRANTI NG RELI EF ON THI S CLAI M

During his trial, M. Pace was deprived of his right to

ef fecti ve assi stance of counsel. Tri al counsel was

ineffective for failing to object to the prosecutor’s i nproper
comments in the guilt phase; consequently, M. Pace was
prejudi ced by an unconstitutionally obtained conviction. See

Strickland v. Washington, 466 U.S. 668 (1984). Trial court

erred by not granting relief on this claim
During the State’s closing argunent, the prosecutor
i mperm ssi bly coonmented on M. Pace’'s Fifth Amendnment right to
remain silent:
The defendant never makes one nention of
Fl oyd Covi ngton or about the story that he
told to either May Green or M chael G een.

And you recall their testinony about
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whet her or not it appeared he had been
injured in any way or conpl ai ned about
being injured in any way.

* * *

He never reported it, not to any |aw

enf orcenent agency, not to May Green, not
to anyone else. He never tells anybody
that he was injured, never reports what
happened to himor Floyd Covi ngton.

(R 979, 984-85.) It was constitutional error for the
prosecutor to comment upon M. Pace’ s right to remain silent.

See Giffinv. California, 380 U S. 609 (1965). In Florida,

“[c]oments on a defendant’s failure to testify can be of an
“almost unlimted variety’ and any remark which is ‘fairly
susceptible’ of being interpreted as a comment on sil ence

creates a ‘high risk’ of error.” Rodriguez v. State, 753 So.

2d 29, 37 (Fla. 2000) (quoting State v. DiGuilio, 491 So. 2d

1129, 1135 (Fla. 1986)).

Trial counsel, as he admtted at the evidentiary hearing,
was i neffective for not objecting to the prosecutor’s inproper
argunment and nmoving for a mstrial

[Clertainly if he inproperly commented on
Bruce's right to remain silent, it is a
mstrial right then and there. And if |
did not [object], | was negligent, if | did
not do so.

(PCR 1980) M. Pace was prejudiced by a fundanmentally unfair

trial, as the prosecutor’s argunent tainted the jury and
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pl aced the burden on M. Pace to prove his innocence. The
circuit court erroneously found that with these statenents,

t he prosecutor was not commenting on M. Pace’'s right to
remain silent but rather the reasonabl eness of the statenents
M. Pace made to his stepfather. (PCR. 1170) The court al so
found that the comments “were not fairly susceptible of being
interpreted as comments on [M.] Pace's right to remain
silent.” (PCR. 1170).

However, this Court has stated that “where the evidence
is uncontradicted on a point that only the defendant can
contradict, a comment on the failure to contradict the
evi dence becones an inperm ssible coment on the failure of

t he defendant to testify.” Rodriguez, 753 So. 2d at 38. Here,
the State suggested that M. Pace should have offered his
account of the events as well as given an explanation for his
absence of injuries, but in no way was M. Pace obligated to
do this. He had the right to remain silent before the jury
and | aw enforcenent officers.

“The prosecution is not permtted to comment upon a
defendant’s failure to offer an excul patory statenment prior to

trial, since this would anpunt to a comrent upon the

defendant’s right to remain silent.” Hosper v. State, 513 So.

2d 234, 235 (Fla. 3d DCA 1987) (holding that coments by the
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prosecution were inproper, since they were “fairly susceptible
of being interpreted by the jury as a comment upon the fact

t hat Hosper failed to offer an excul patory statenent prior to
trial”). Notw thstanding, the prosecutor questioned M. Pace’s
decision to not report the incident to the police. Again,
such a coment is inproper and contrasts the | aw.

Trial counsel was ineffective for failing to object to
these comments and failing to nove for a mstrial. Due to the
prosecutor’s unconstitutional comments on M. Pace’'s Fifth
Amendment rights, this Court nust correct the |lower court’s

error and grant M. Pace relief.
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ARGUVMENT V

THE FLORI DA DEATH PENALTY SENTENCI NG
STATUTE AS APPLI ED | S UNCONSTI TUTI ONAL
UNDER THE SI XTH, EI GHTH, AND FOURTEENTH
AMENDMVENTS OF THE UNI TED STATES

CONSTI TUTI ON AND CORRESPONDI NG PROVI SI ONS
OF THE FLORI DA CONSTI TUTI ON. ?°

In Jones v. United States, the United States Suprene

Court held that “under the Due Process Clause of the Fifth
Amendnent, any fact (other than prior conviction) that

i ncreases the maxi num penalty for a crine nust be charged in
an indictnent, submtted to a jury, and proven beyond a

reasonabl e doubt.” Jones v. United States, 526 U. S. 227, 243

n.6 (1999). Subsequently, in Apprendi v. New Jersey, the

Court held that the Fourteenth Amendnment affords citizens the

sanme protections under state |aw. Apprendi v. New Jersey, 530

U.S. 466 (2000).

Li ke in Apprendi, in M. Pace s case, the aggravating

5\Wr. Pace recogni zes that clains of fundamental changes
in law are generally raised in notions for postconviction
relief under Florida Rule of Crimnal Procedure 3.850. See
Adans v. State, 543 So. 2d 1244 (Fla. 1989); Dixon v. State,
730 So. 2d 265 (Fla. 1999). However, because M. Pace is
currently appealing the circuit court’s denial of his notion
for postconviction relief, he brings the claimhere. |If this
clai m nust be brought in a notion for postconviction relief,
M. Pace requests that this Court relinquish jurisdiction, so
that he may file such a notion in circuit court. In addition
to raising this claimin his appeal, M. Pace sinultaneously
brings it in his petition for wit of habeas corpus in order
to ensure that he has properly pled this claim
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sentencing factors canme into play only after he was found
guilty and the maxi num statutory penalty, based upon the
guilty verdict, was increased fromlife inprisonment to
death. 1% Certainly, the difference between |ife and death has
nore than a nom nal effect and is of constitutional
signi ficance.

Under Apprendi’s reasoning, aggravating factors in the
Fl ori da death penalty schenme are elenents of a capital crinme
whi ch must be decided by a unaninous jury. Florida Rule of
Crim nal Procedure 3.440 requires unaninous jury verdicts on
crimnal charges, yet this Court permts jury recomendations
of death based upon a sinple majority vote.! See Fla. Stat. 88§

921.141(1), (2) (1981); Walton v. Arizona, 497 U.S. 639, 648

(1990). Moreover, this Court does not require that the jury

6 Florida law requires the State to prove at | east one
aggravating factor in the separate penalty phase proceeding
before a person convicted of first degree nmurder is eligible
for the death penalty. See State v. Dixon, 283 So. 2d 1, 9
(Fla. 1973); Fla. Stat. 8§ 775.082(1) (2001); Fla. Stat. 88
921.141(2)(a), (3)(a) (2001). Thus, Florida capita
def endants are not eligible for a death sentence sinply upon
conviction of first degree nmurder. |[If a court sentenced a
def endant imredi ately after conviction, the court could only
inpose a life sentence. See Fla. Stat. § 775.082 (2001).

7 The trial judge instructed M. Pace’s jury of this: “In
t hese proceedings, it is not unaninmous that the advisory
sentence of the jury be unaninous.” (R 1124) Consequently,
M. Pace was sentenced to death by only seven jurors. (R
1129)
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unani mously find the existence of specific aggravating
factors. In Florida, it is the judge and not the jury who
finds the specific aggravating factors that make a person
death-eligible. See Fla. Stat. 88 921.141(1), (2) (1981);

Walton v. Arizona, 497 U S. 639, 648 (1990). For Sixth

Amendnment purposes, these aggravators are elements of a death
penalty offense. Consequently, the procedure followed in the
sentenci ng phase should receive the protections guaranteed by
Appr endi . 8

In fact, M. Pace’ s jury recomended a death sentence by
a vote of seven to five. (R 1129) This is especially
significant since, as the trial court explained, none of the
statutory or nonstatutory mtigating factors presented were
established. (R 1235-36) However, even in the absence of
proven mtigating factors, five of M. Pace s jurors
recommended that he receive a |life sentence. (R 1129) These
jurors were following the trial court’s instructions to not

merely count the aggravating and mitigating circunstances but

18 Although this Court has said that Apprendi did not
overrule Walton, see MIIls v. Mwore, 786 So. 2d 532, 537 (Fla.
2001), and M. Pace contends that the Florida death penalty
scheme is unconstitutional as applied, the United States
Suprene Court has granted certiorari in Ring v. Arizona to
deci de precisely that question. See, State v. Ring, 25 P.3d
1139 (Ariz. 2001), cert. granted, Ring v. Arizona, 122 S.Ct.

865 (2001).
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to conpare the quality of the circunstances. “[T]he procedure
to be followed by the jury is not a nere counting process of

t he nunmber of aggravating circunstances and the number of
mtigating circunmstances. But rather, a reasoned judgnent as
to what factual situations require the inposition of death and
whi ch can be satisfied by life inprisonment in [ight of the
totality of circunmstances present.” (R 1120) Despite the
lack of mtigating factors, five jurors either did not find

t he aggravators had been proven beyond a reasonabl e doubt or
did not find that M. Pace’ s situation required the inposition
of death.!® In either event, it is undisputed that the
aggravating factors which made M. Pace eligible for a death
sentence were not found by a unaninous jury to be proven
beyond a reasonabl e doubt. As such, his sentence was
unconstitutionally inposed and nmust be vacat ed.

In addition to not requiring jury unanimty of a
recomendati on nor jury unanimty of each aggravator, this
Court does not require that the prosecution informthe
def endant in the indictnment which aggravating factors will be

presented. The indictnment against M. Pace all eged the

Li kewi se, on M. Pace’s direct appeal to the Court,
Justices Overton, Barkett, and Kogan found a death sentence to
be i nappropriate and unwarranted. See Pace, 596 So. 2d at
1036.
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fol | owi ng:

BRUCE DOUGLAS PACE did unlawfully froma

prenmeditated design to effect the death of

a human being, to-wit: Floyd Covington, or

whi |l e engaged in the preparation of or in

an attenpt to perpetuate a felony, to-wt:

Robbery, did kill and nurder said Floyd

Covi ngton, by shooting himwith a firearm

to-wit: a shotgun, in violation of Sections

782.04 and 775.087(2), Florida Statutes.
(R 1132) In response to this indictnment, M. Pace’'s trial
counsel filed a nmotion to dism ss indictment or to declare
that death is not a possible penalty. (R 1151-52) M. Pace’s
trial counsel further filed a nmotion for statenent of
particul ars regardi ng aggravating and mtigating
circunstances, alleging “that the Indictnment fails to
sufficiently informthe Defendant of the particulars of the
of fense, relevant to inposition of the death penalty under
Florida Statute Section 921.141, to enable himto prepare his
defense.” (R 1158) The Court denied each of these notions.

Because the effect of finding an aggravator exposes the

def endant to a greater punishnent than that authorized by the
jury’s guilty verdict, the aggravator nust be charged in the
indictnent, submtted to a jury, and proven beyond a
reasonabl e doubt. Apprendi, 530 U. S. 494-95. This did not

occur in M. Pace's case, thus, his death sentence is

unconstituti onal .
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ARGUMENT VI
MR. PACE WAS DENI ED ACCESS TO PERTI NENT
PUBLI C RECORDS | N VI OLATI ON OF CHAPTER 119,
FLA. STAT., THE UNI TED STATES CONSTI TUTI ON,

THE FLORI DA CONSTI TUTI ON. THE LOWER COURT
ERRED BY DENYI NG MR. PACE THESE RECORDS.

The Florida Supreme Court has held that capital post-
conviction defendants are entitled to Chapter 119 records

di sclosure. State v. Kokal, 562 So. 2d 324 (Fla. 1990);

Provenzano v. Dugger, 561 So. 2d 541 (Fla. 1990).

Nonet hel ess, the | ower court erred by not requiring several
state agencies to conmply with M. Pace’ s requests for public
records.

On Decenber 28, 1998, M. Pace filed numerous public
records requests pursuant to Florida Rule of Crimnal
Procedure 3.852(h)(2). M. Pace requested record fromthe
foll owi ng agenci es: the Santa Rosa County Sheriff’s Departnent
(PCR. 807-09; Supp. 191-99); the MIton Police Departnment
(PCR. 801-03; Supp. 200-02); the Florida Departnment of Law
Enf orcenment (Supp. 203-211); and, the First Judicial Circuit
State Attorney’'s O fice (PCR 804-06; Supp. 218-20).2°

The | ower court erroneously deni ed these requests,

finding that the public records stage of M. Pace s case had

20This list is not conplete. M. Pace highlights these
agencies due to the fact that they all had some invol venent in
the investigation and prosecution of this case.
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ended.?* In an earlier order, the court stated that it “has
attenmpted through every neans available to bring sone finality
to Defendant’s requests for public records disclosure.” (PCR
1194) However, as this Court has recogni zed, the opportunity
for capital defendants to request and receive public records

does not end. See Sins v. State, 753 So. 2d 566 (Fla.

2000) (“[ Sl ection 119.19(9), Florida Statutes (1999)
all ows collateral counsel to obtain additional public records
at any tine.”).?

Post-conviction litigation is governed by principles of

due process. See Holland v. State, 503 So. 2d 1250 (Fl a.

1987). However, as a result of not receiving additional public
records, M. Pace was prevented fromeffectively challengi ng
his case in postconviction, violating his rights to due

Process.

2lUnder si gned counsel assunes that the | ower court did not
issue a witten order denying these requests. Nothing in the
postconviction record or the supplenmental postconviction
record recites the lower court’s ruling on these matters.

22Mr. Pace recogni zes that the records request at issue in
this claimshould have been fil ed under subsection (i) of
3.852, Fla. R Crim P., instead of under subsection (h).
However, this rule was adopted on Septenber 18, 1998 and went
into effect October 1, 1998. When filing these requests,
postconvi cti on counsel did not have the benefit of case |aw
interpreting the rule. Consequently, postconviction counsel
foll owed the plain | anguage of the rule and filed the requests
under subsection (h).
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For instance, M. Pace needed information on several
i ndividuals, including State trial w tnesses May G een,

M chael Green, and Angel a Pace Patterson. M. Pace requested
the information fromthe Santa Rosa County Sheriff’'s Ofice,
(Supp. R 191-93), Florida Departnment of Law Enforcenent,
(Supp. R 203-05), the Ofice of the State Attorney, (Supp. R
218-20), and the Motion Police Department, (Supp. R 200-02).
Al'l of these agencies were involved in the investigation and
prosecution of M. Pace’s case, yet he did not receive
information from any of these agencies in response to these
requests.

Consequently, M. Pace was unable to effectively
investigate his case in postconviction, thereby limting his
ability to challenge the trial testinmony of state w tnesses
Ms. Patterson, M. Geen, and Ms. Green. The |lower court’s
erroneous ruling was especially egregious regarding state
wi tnesses Green and Green (nother and son). For exanpl e,
three days after the victimdi sappeared, Deputy Shirah, 2® | ead
investigator on this case, twice interviewed Ms. Green with
| ess than three hours separating the interviews. Recounting
both interviews, Deputy Shirah stated that Ms. Green saw M.

Pace wearing beige pants. However, Ms. Green had originally

23See Argunent |11, supra.
110



told police that M. Pace was wearing blue jeans, not beige
pants. After being interrogated by Deputy Shirah, Ms. G een
changed her story and expl ained that she had been dri nking
that day. M. Pace has a right to investigate and chal |l enge
Ms. Green’s testinony, including the possibility that she
changed her story to fit the State’'s case in exchange for

assi stance in her own crimnal matters, or those of her
children (like M. Green). The lower court’s erroneous ruling
prevented M. Pace fromeffectively presenting his case in
post convi cti on. Records regardi ng these individuals my
have enabled M. Pace to nore effectively chall enge his case
in postconviction. By not ensuring that M. Pace received

t hese records, the | ower court denied him due process.

Clearly, the lower court erred by not granting M. Pace access
to the public records necessary for himto have a full and
fair evidentiary hearing.

CONCLUSI ON

Based upon the foregoing argunment, reasoning, citation to |egal
authority and the record, appellant, BRUCE DOUGLAS PACE, urges this
Court to reverse the lower court’s order and grant M. Pace Rule
3.850 relief.
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