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I N THE SUPREME COURT OF FLORI DA

LANCELOT URI LEY ARMSTRONG,

Appel | ant,
VS. Case No. 01-1874
STATE OF FLORI DA,

Appel | ee.

PRELI M NARY STATENMENT

Appel | ant, LANCELOT URI LEY ARMSTRONG, was the defendant in

the trial court below and wll be referred to herein as
"“Appel lant." Appellee, the State of Florida, was the petitioner
in the trial court below and will be referred to herein as "the
State."” Reference to the record on direct appeal record will be

by the synbol "ROA," reference to the suppl enental pleadi ngs and
transcripts fromthe record on appeal will be by the synmbol” SR-
ROA,” reference to the transcripts and pleadings from the
evidentiary hearing below will be by the symbol "PCR," and
reference to the suppl enental pleadings and transcripts fromthe
proceedi ngs below will be by the symbols "SR-PCR' followed by

t he appropriate page nunmber(s). Reference to the transcripts



contained in volumes XII and XiIl wll be the synbol *“T”

foll owed by the appropriate page nunber.



STATEMENT OF THE CASE AND FACTS

The rel evant facts of the crine have been recounted by this
Court as foll ows:

The record reflects the foll ow ng
facts. In the early norning hours
of February 17, 1990, Arnstrong
called a friend and asked him to
go with himto rob Church's Fried

Chi cken restaurant. The friend
ref used. According to several
enpl oyees of Church's, around two
o' cl ock t hat same nor ni ng,

Armstrong and M chael Col eman cane
to the restaurant asking to see
Kay Allen, who was the assistant
manager of the restaurant and
Armstrong' s fornmer girlfriend.
The restaurant enpl oyees testified
that Allen did not want to see
Armstrong and asked himto | eave.
Armstrong and Col eman, however,
remai ned at the restaurant and
eventual |y Al l en acconpani ed
Armstrong to the vehicle he was
driving while Coleman remined
inside the restaurant. The
enpl oyees additionally testified
that Allen and Arnstrong appeared
to be arguing while they were
sitting in the vehicle.

Allen testified that, while she
was in the car with Arnmstrong, he
told her he was going to rob the
restaurant, showed her a gun under
the seat of the car, and told her
he m ght have to kill her if she
didn't cooperate. Col eman then
canme out to t he car, and
Armstrong, Col eman, and All en went
back into the restaurant. Al l en
was responsible for closing the
restaurant, and by this tine, the
ot her enpl oyees had left. Col eman
and Arnstrong ordered Allen to get



t he nmoney from the safe. Bef ore
doi ng so, she managed to push the
silent alarm Shortly thereafter,
Armstrong returned to the car
Col eman remai ned in the restaurant
with Allen to collect the noney
fromthe safe

Ot her testimbny reflected the
follow ng facts. When the alarm
signal was received by the alarm
conpany, the police were notified
and Deput y Sheriffs Rober t
Sal lusti o and John Greeney went to
the restaurant where they found
Arnmstrong sitting in a blue
Toyota. Greeney ordered Arnstrong
out of the car and told himto put
his hands on the car. After
Greeney ordered Armstrong to put
his hands on the car, G eeney
hol stered his gun to "pat down"
Armstrong. Sallustio then noticed
novenment within the restaurant,
heard shots being fired from the
restaurant and from the direction
of the car, and felt a shot to his

chest. Apparently, when the
movenent and shot s from the
restaur ant di stracted the

of ficers, Arnmstrong managed to get
his gun and began firing at the
of ficers.

According to Allen, when Col eman
noticed that police officers were
outside the building, he started
firing at the officers. Al l en
took cover inside the restaurant,
from where she heard Col eman
firing nmore shots and heard a
machine gun being fired outside
the restaurant. Sal lustio was
shot three tines, but still
managed to run from Arnstrong and
radio for assistance. \When ot her
officers arrived, t hey found
G eeney dead at t he scene.



Greeney had died instantly. Allen
was found inside the restaurant;
Col eman and Arnstrong had fl ed.

That sane day, Arnmstrong told one
friend that he got shot and that
he returned a shot; he told his
girlfriend that a police officer
had asked himto step out of his
car and that, when he did so, the
officer pulled a gun on him and
tried to shoot him and he told
another friend that someone shot
him while trying to rob him
Thereafter, Arnmstrong and Col eman

fled t he state but wer e
apprehended the next day in
Mar yl and. Bef ore bei ng

apprehended, Arnmstrong had two
bullets renoved from his arm by a
Maryl and doctor.

A nunber of shell casings were
recovered from the scene. Al |l of
the bullets renpved from Sal | usti o
and Greeney were fired from a

nine-millimeter, sem -automatic
weapon; Greeney had been shot
from close range. Evi dence
refl ected t hat Arnstrong had
pur chased

a nine-mllimeter, sem -automatic

weapon the nonth before the crine.
Armstrong's prints were found in

the blue Toyota as well as on
firearm fornms found in the car.
Addi ti onal ballistics evi dence

reflected that the shots fired
from the restaurant did not cone
from a nine-mllimeter,
sen -aut omati c weapon. Thi s
i ndicated that only someone near
the car could have fired the shots
t hat wounded Sallustio and killed
Gr eeney. Additionally, testinmony

was i nt roduced to show that
Armstrong was seen with a
nine-mllineter, sem -automati c



gun right after the incident.
Ar st rong was convi ct ed as
charged. > (FN1)

At the penalty phase, the State
presented evi dence showi ng
Armstrong's prior conviction of
i ndecent assault and battery on a
fourteen-year-old child.
Armstrong presented evidence from
a nunber of w tnesses in support
of the following nonstatutory
mtigating circumstances: (1) he
had significant physical problens
during childhood (he was dyslexic
but a good student and had a brain
henorr hage when he was a baby);
(2) helped others and had a
positive i npact on ot hers
(routinely assi sted his
gr andnot her, brothers and sisters,
both financially and enotionally;
was a good father and provider to
his son; trained others to do
carpentry work and was a positive
i nfluence on those he assisted);
(3) was present as a child when
his mother was abused and would
cone to her aid; (4) could be
productive in prison (was an
excel |l ent carpenter and plunber);
(5) is a good prospect for
rehabilitation; (6) codefendant
received a life sentence; (7) the
al ternative sentence S life
i mprisonment wi t hout the
possibility of par ol e; (8)
Armstrong is religious (attends
church); and (9) Arnstrong failed
to receive adequate nedical care
and treatment as a child (had a
brain hemorrhage when he was a
baby but, due to finances, did not
receive the nmedical attention he
needed) .

The jury reconmmended death by a
nine-to-three vote. The trial



j udge f ound no statutory
mtigating circunmstances and four

aggravating circunstances: (1)
prior conviction of a violent
f el ony; (2) commtted while

engaged in the comm ssion of a
robbery or flight therefrom (3)
conmmtted for the purpose of
avoiding arrest or effecting an

escape from custody; and (4)
mur der of a law enforcenent
of fi cer engaged in the performance
of official duties. The trial

j udge sentenced Arnmstrong to death
for the nmurder of Officer G eeney,

to Ilife inprisonment for the
att empt ed mur der of O ficer
Sal l usti o, and to life
i mpri sonment for t he armed
robbery.

Arnstrong v. State, 642 So.2d 730, 733-734 (Fla. 1994).

Armstrong raised twenty-two issues on appeal. They were as
fol |l ows:
Armstrong clains that: (1) a new trial is
warranted because a wtness |lied about
material facts at trial; (2) the State
elicited inadm ssible evidence under the
gui se of refreshing a Wi tness's

recollection; (3) the trial judge erred in
refusing to allow an in canera revi ew of the
grand jury testinony,; (4) the trial judge
erred in denying Arnmstrong's notion to
suppress identification testinony; (5) the
trial judge erred in denying Arnstrong's
objection to hearsay statenents introduced
into evidence; (6) the trial judge erred by
permtting the State to introduce certain

character evi dence; (7) t he jury
instruction on reasonable doubt denied
Armstrong due process and a fair trial; (8)

the trial judge erred in allowing the State



Ar nst rong,

to any of

not nmer gi

to proceed on a felony-nmurder theory when
the i ndictnment gave no notice of the theory;
and (9) Arnmstrong's right to effective
assi stance of counsel and equal protection
was violated by the trial judge's refusal to
appoi nt co-counsel. As to the penalty
phase, Arnmstrong asserts that: (1) the
trial judge formulated his sentencing
deci si on before gi vi ng Arnstrong an
opportunity to be heard; (2) & (3) certain
aggravating circunstances were duplicative
and the trial judge erred in denying
Armstrong's requested limting instruction
on duplicate aggravating circunstances; (4)
& (5) the trial judge erred in refusing to
find certain nonstatutory mtigating factors
and in failing to consi der certain
nonstatutory mtigating factors in its
sentencing order; (6) the death penalty is

di sproportionate in this case; (7) the
trial court erred in not granting
Armstrong's notion for a magnetic resonance
i magi ng exam nation; (8) wvictim inpact
information was considered by the trial
judge in sentencing Arnstrong; (9) the
trial judge inproperly denied Armstrong's
request for new counsel; (10) the tria

judge erred in denying Arnmstrong's requested
jury instruction that mtigating evidence
does not have to be found unani mously; (11)
the jury instruction given on sentencing

m nim zed t he jury's sense of
responsibility, thus depriving Arnstrong of
a fair sentencing; (12) the trial judge
failed to adequately define nonstatutory
mtigating circunstances; (13) the trial

judge failed to instruct the jury on the
correct burden of proof in the penalty
phase; (14) Florida' s death penalty statute
i's unconstitutional; and (15) t he
aggravating circunstances used in this case
are unconsti tutional

642 So.2d at 734 & n.2 . This Court found no nerit

his clainms except for one. The trial court

ng the aggravating factors of “commtted

erred in

to avoid



arrest” and “victimwas a | aw enforcement officer.” 1d at 738.

However the error was harm ess beyond a reasonabl e doubt. |d.

Armstrong filed his initial notion for postconvictionrelief
on March 18, 1997. Hi s second anended notion was filed in April
of 2000. A “Huff” hearing was conducted on Decenber 15, 2000.
An evidentiary hearing was held over a three day period
comrenci ng on March 21, 2001 and concluding on March 24, 2001.

Al relief was denied. This appeal follows.



SUMVARY OF ARGUMENT

|ssue | - The trial court properly found the Johnson v.

M ssissippi error to be harm ess. The court also correctly

concluded that trial counsel provided effective assistance of
counsel at the penalty phase.

|ssue Il - The trial court properly denied wthout an
evidentiary hearing appellant’s clains that trial counsel was
ineffective at the guilt phase.

| ssue 111 - The trial court correctly concluded that
appel l ant had wai ved any further issue regarding outstanding
public records requests.

|ssue IV - The trial court properly found appellant’s
constitutional challenge to the penalty phase jury instructions
was procedurally barred. The court also correctly found that
appel l ant’s claim that hi s sent ence of deat h was
di sproportionate was procedural ly barred.

| ssue V - The trial court correctly found that appellant’s
constitutional challenge to the penalty phase jury instructions
was procedurally barred

| ssue VI - Appellant’s claim that the state introduced
nonst at ut ory aggravating circumnmstances was procedural |y barred.

| ssue VIl - Appellant’s claim that he was absent from a
critical stage of the proceedi ngs was procedurally barred and

| egal ly insufficient as pled.

10



| ssue VIII - Appellant’s claim that his conviction and
sentence are in violation of international |law is procedurally
barred.

| ssue I X - Appellant’s constitutional claimthat Florida's
death penalty scheme is cruel and wunusual punishment is
procedural |y barred.

| ssue X - Appellant’s challenge to the prohibition against
juror interviews is procedurally barred.

| ssue XI -Appellant’s claimthat he is insane to be execut ed
in legally insufficient as pled

| ssue XIl - Appellant’s claimthat his trial was fraught

with cunul ative error is without nerit.

11



ARGUMENT
| SSUE |

ARMSTRONG HAS NOT DEMONSTRATED THAT HE 1S
ENTI TLED TO RELIEF UNDER JOHNSON V.
M SSISSIPPI. AS HE FAILED TO OVERCOVE THE
PROCEDURAL BAR; AND ANY ERROR WAS HARMLESS
BEYOND A REASONABLE DOUBT

In 1991, at the penalty phase of Arnstrong s capital trial,
the state presented evidence in support of the aggravating
factor of “prior violent felony.”! Three prior felonies were
of fered as proof of the existence of the aggravator. Two of
those felonies involved the contenporaneous convictions for
crimes against two additional victims. The first was for the
attempted first degree nmurder of Officer Robert Sallustio.
Sal lustio was the partner of the slain officer John Greeney who
along with Greeney responded to the robbery scene at Church’s
Fried Chicken. The second felony was for the robbery of
Kenegral Allen, an enployee of the Church’ Fried Chicken. (ROA
2430). The third prior violent felony offered was Armstrong’s
1985 guilty plea to indecent assault of a fourteen year old,
Rose Flynch. (ROA 2433). Ms. Flynch testified at the penalty
phase. (ROA 1838-1856). The trial court relied upon all three
prior convictions in support of the aggravator. (ROA 2430).

In 1998 Arnstrong’s plea to the indecent assault was

vacat ed. Consequently Arnstrong anmended his notion for

1 921.141(5)(b). Fla. Stat.
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postconviction relief raising a claim pursuant to Johnson v.

M ssissippi, 486 U S. 578 (1988). Arnmstrong asked the tria

court to reverse his sentence of death based on the state’s use
of that now vacated guilty plea. Armstrong contended that the

Johnson v. M ssissippi violation in the instant case anounted to

a “structural defect”, and therefore, the error could not be
considered harnmless.? |In response the state argued that this
i ssue was procedurally barred as a challenge to the nowthirteen
year old guilty plea could have and shoul d have been made at the
time of Arnstrong’'s capital trial. Irrespective of the
procedural bar, the state al so argued that any error in relying
on the indecent assault conviction was harmess as (1) there
was no undue enphasis placed on the i ndecent assault conviction;
(2) there were still two nuch nore serious violent felony
convictions to establish the aggravator; (3), the jury was
correctly instructed that any one of the three standi ng al one
woul d satisfy the aggravator; and (4) the trial court could no

consider as an additional prior violent felony, Arnstrong’s

2 Additionally Appellant clainms that the trial court’s
harm ess error analysis is flawed because the state did not
present the court wth any evidence regarding the facts
surroundi ng the prior robbery conviction. Appellant clains that
the state relied only upon a certified copy of the conviction.
Initial brief at 13. Appellant’s argunment is disingenuous and
a msrepresentation of the record. The state over the
def endant’ s objection, was allowed to present to the court not
only a certified copy of the conviction but a copy of the entire
clerk’s file as well. (PCR 1441-1447). Therein, the details of
the robbery conviction are docunented. (SR-PCR 398-896).
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conviction for an arned robbery that occurred thirteen days
before the instant robbery/nurder. Arnstrong was convicted of
t he additional robbery six days after he was sentenced in the
instant case. (PCR 715-728, SR-PCR 398-400).

Rel ying on Duest v. State, 555 So. 2d 849, 851 (Fla. 1990),

the trial court rejected the state’s argunent that the i ssue was
procedural ly barred. However the trial court also rejected
Armstrong’s claim that the error ampunted to a “structura

defect” and therefore not subject to a traditional harm ess
error analysis. Additionally, in finding the Johnson error to
be harm ess, the trial court relied on the additional 1991
conviction for arnmed robbery of a convenience store. Initially
the trial court expressed concern regarding its authority to
consi der the subsequent robbery conviction. The court was

troubl ed by | anguage in Rogers v. State, 783 So. 2d 980, 1001

(Fla. 2001) wherein this Court refused to “speculate” what
evidence may cone in at a subsequent hearing. (PCR-1442-1445).
ld. However the court properly distinguished Rogers and found

the Johnson v. M ssissippi, error to be harnl ess:

In analyzing the holding in Rogers, this
Court notes that the Rogers Court was
limted in its review to the record on
direct appeal. The subsequent first-degree
murder conviction was not a part of that
record. Therefore, any consideration of the
subsequent conviction by the Suprenme Court
would by necessity require speculation,
which the Court said it could not do.
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The instant case presents an entirely

different factual scenario. Arnstrong, is
currently back before this circuit court for
a determ nation of S noti on for
postconviction relief. The circuit court
has the authority to order an evidentiary
hearing on the notion. Fla. R Crim P.

3.850(d). After holding a Huff hearing,
this court ordered and <conducted an
evidentiary hearing. The state presented
evi dence that the Defendant had comm tted an
arnmed robbery at a convenience store
thirteen days prior to the robbery/ murder in
the instant case. See State’'s Exhibits 12
and 13. The sane type of firearm was used
in both crimes. A firearmwas discharged in
t he comm ssion of both crines. The sane co-
def endant participated with the Defendant in
the perpetration of both crines. The
Def endant was convicted of this arned
robbery six days after he was sentenced to
death for the nmurder of Deputy G eeney.
This Court finds that the prejudicial effect
of this subsequent conviction and the
underlying facts substantial. Not only does
this subsequent conviction again establish
that the Defendant is a recidivist, the
conviction also shows that the Defendant is
a recidivist-robber who commtted his |ast
armed robbery thirteen days before he
nmur dered John Greeney, during the course of
anot her arnmed robbery.

(PCR 789-790). The trial court further explained that in
assessing the inpact of this “new’ robbery conviction on the
jury’s recommendation it also took into account the inpact of
the jury’'s consideration of the (since vacated) indecent
assault, the entire record below, as well as the mtigation
evi dence presented at the evidentiary hearing. (PCR 784, 788-

790) .
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Armstrong contends that the trial court’s analysis was

legally flawed in two aspects. Rel ying on Rogers, supra,

Armstrong contends that the Court erred in considering his
subsequent conviction for arnmed robbery. Appellant alleges that
the trial court’s analysis was nmerely specul ation and prem sed
on erroneous assunptions. Additionally, he alleges that the
trial court failed to consider the effect that the guilty plea
for indecent assault had on the jury. The court’s harm ess
error analysis anounted to an inproper assunption that the jury
woul d have viewed the robbery conviction as conpelling as the
guilty plea and would have done so irrespective of the
additional mtigating presented at the evidentiary hearing.
Armstrong further explains that since the jury did not know t hat
the indecent assault conviction was invalid, and the judge
specifically referenced the testinony of the victim Ms. Flynch
inits order, the wei ghing process was skewed to the extent that
the error now becones a structural defect. Arnmstrong’s
argunents are legally erroneous. The trial court properly found
that any error was harm ess beyond a reasonabl e doubt.

In its analysis, the trial court correctly distinguished
Rogers and properly considered the i npact the subsequent robbery
conviction would have on a jury. Arnstrong s contention that
the court inproperly relied upon the robbery as it was nothing

nore than nere speculation is incorrect as trial courts as the
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fact finders are required to assess the inpact of “never before

heard evidence” in collateral proceedings. Blanco v. State, 702

So. 2d 1250, 1252 (Fla. 1997). That process is not considered
a specul ative task. To the contrary, evidentiary hearings in
postconviction litigation is where all specul ation dissipates
and new proposed evidence is tested. It is tested for its
credibility, and its relevancy. Indeed in nost clainms that are
cogni zable for postconviction review, trial courts are

consistently required to assess what inpact new evidence would

have on a jury. For instance, in order to be granted a new
trial based on newy discovered evidence, “the newy discovered

evi dence nust be of such a nature that it wold probably produce

an acquittal on retrial.” Jones v. State, 591 So.2d 911, 915
(Fla. 1991). The trial court’s decision that it could consider
t he addi tional robbery conviction in the harm ess error anal ysis
was correct.

In that analysis, the trial court explained its rationale
for concluding that the additional armed robbery conviction
woul d have a greater inmpact upon the jury than the prior
i ndecent assault charge. (PCR 788-779). The court’s reliance
on the fact that Armstrong was a repeat robber was a reasonabl e
consideration. The state would point out that in addition to
the fact that appellant is a recidivist robber, Arnstrong’s

propensity for robbing | ocal businesses would further underm ne
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hi s proposed penalty phase theme that he fears police officers
and his organic brain damage preclude him from being able to
pl an out non-routine events such as robberies. The trial court
correctly considered the 1991 robbery conviction in its harm ess
error assessnent and correctly determned that any error in
relying on the 1985 indecent assault was harm ess beyond a

reasonabl e doubt. Cf. Blanco v. State, 452 So. 2d 520 (Fla.

1984) (finding remand for resentencing pointless when defendant

was reconvicted of the vacated prior conviction as judge could

agai n consi der the conviction in aggravation); see also Preston,

564 So. 2d at 123 (Fla. 1990); Henderson v. Singletary, 617 So.

2d 313, 316 (Fla. 1993)(finding Johnson v. M ssissippi claimto

be harml ess error given anple independent support for the

aggravating factor); Buenoano v. State, 708 So. 2d 941, 952

(Fla. 1998)(sane); Stano v. State, 708 So. 2d 271, 275 (Fla.

1998(sane).

In further support of his argunent that the Johnson v.

M ssissi ppi was not harmess, Armstrong relied on Duest v.

Singletary, 997 F.2d 1336 (11th Cir. 1993), Preston v. State,

564 So. 2d 120 (Fla. 1990) and Rivera v. State, 629 So. 2d 105

(Fla. 1993). However the facts of all three cases are clearly
di stingui shable fromthe instant case.
The El eventh Circuit found harnful error in Duest, based on

the following: the jury had recomended death by a margin of
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one, 7-5 and there was sufficient mtigation to preclude a
judge’'s override of a jury's |life recommendation; the jury
requested to see the evidence in support of the prior violent
felonies during their deliberations; the vacated charge was for
armed assault with intent to commt murder which nade Duest | ook
like a recidivist killer; and there were no additional violent
convictions to support the aggravating factor. Duest 997 F.2d
at 1339-1340.

I n granting postconviction relief on a Johnson claimin
Rivera, this Court relied on the following: the vacated
conviction was an assault on a police officer, which would be
considered nore prejudicial given the fact that Riveras
potential sentence of death was for the nurder of a police
of ficer; the prosecutor enphasized the simlarities of the two
crimes; the prior conviction becane a feature of the case; three
of six aggravating factors were vacated; and the jury had only
recommended death by a margin of one vote. Rivera 629 So. 2d at
1009.

Lastly in Preston, this Court found the Johnson error to be
harnful based on the following: tw of the four aggravating
factors were vacated, including the “prior violent felony
aggravator”; the jury’s recommendati on for death was by a nmargin
of one vote; and the inportance of the aggravator was enphasi zed

by the prosecutor.
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Initially, the state would note that in all three cases, the
jury’'s vote for death was 7-5 and absent the suspect prior
violent felony conviction, the entire aggravator was vacat ed.
Obvi ously these two factors were essential conmponents in finding
harmful error. Not ably both of these facts are absent in the
instant case. The vote for death here was nuch nore conpelli ng,
9-3, and as discussed in greater detail below, there remai ned
two separate prior violent felonies against two additional
victims to satisfy the aggravating factor under consideration.

Consequently, Arnstrong s reliance on Duest Preston and Rivera

are of no noment given the conpelling factual distinctions
bet ween them and the facts of this case.

As noted above, the trial court stated that it considered
the record bel ow in assessing the i npact of the i ndecent assault

on the judge and jury. The record illustrates the follow ng.

First, the sentencing judge relied upon all three prior violent
felonies in support of its finding of the “prior violent felony
aggravtor,” and not just the indecent assault. Secondly, a
review of the prosecutor’s closing argunment reveals that the

i ndecent assault conviction was never singled out or enphasized

in any nmanner. | ndeed it was the sensel ess nurder of Officer
Greeney that warranted inposition of the death penalty. It was
sinply nmentioned like any other piece of properly admtted
evi dence would be referenced. If anything, the prosecutor
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pl aced enphasis on the two obviously nore violent convictions
per petrated against victinms Allen and Sall usti o:

The first one is that the defendant has
previously been convicted of a violent
felony or the threat of use of violence and
the first two I'd like to discuss with you

and Judge Coker will instruct you that the
two offenses of attenpted nurder in the
first degree , the attenpted nurder of

Deputy Robert Sallustio and the robbery of
Kenegral Allen are both violent fel onies and
al t hough t hey wer e cont enpor aneous
convictions, that you can consider them as
prior convictions because they are different
victinms.

In other words, the offense you are
considering now is the |ife or death
recommendati on for the death of Deputy John
W G eeney I111. But there’ s another two
victims, meani ng  Robert Sallustio and
Kenegr al Al l en because there was a
conviction involving offenses agai nst them
you can consider them as previous violent
convi ctions.

The third one is the violent felony
agai nst Rose Flynch that happened back in
January of 1985. You can take all of that
into consideration and you will see and |
submt to you, based on the testinony and
t he evidence, that there is no question, the
State has proven beyond a reasonabl e doubt
t hat aggravating circunstance, the defendant
has previously been convicted of a violent
f el ony, at t enpt ed mur der of Rober t
Sal lustio, the robbery of Kenegral Allen,
and the indecent assault on Rose Flynch that
you have heard this norning.

(ROA 1932-1933). Consistent with the state’s closing argunent
and the trial judge’'s findings, is that this jury was

specifically instructed that each of the three prior violent
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felonies would be sufficient to satisfy the aggravator. (ROA
1948) . Consequently, logic, and the harm ess error analysis
enpl oyed countl ess tinmes by this Court dictates that since there
were other prior convictions to satisfy the aggravator, and the

jury was so instructed, the trial court was not being asked to

specul ate as to what the jury weighed in its deliberations. It
is readily apparent that the aggravator was still applicable and
the prior violent felonies were still very conpelling. Any

Johnson error should considered harm ess beyond a reasonable

doubt. See Moon v. Head, 15 Fla. L. Wekly Fed. C369, 373 (11t"
Cir. March 18, 2002)(distinguishing Johnson based on fact that
prosecutor’s closing argunment placed the greatest enphasis on
facts of the capital nurder and reference to prior convictions
anounted to only five pages of a forty-six page argunent).

I n further support of its argunent,the state also relies on

Owven v. State, 596 So. 2d 985, 990 (Fla. 1992). Therein the

jury heard evidence regarding Onen’s three separate convictions
for nmurder, sexual battery and arnmed burglary of a fourteen year
old girl. Those crinmes were very simlar in nature to the
crimes for which he was on trial. A reviewof the direct appeal
opi nion regardi ng the suspect convictions, clearly depicts the

horrific nature of the prior violent felonies. Owen v. State,

560 So. 2d 207 (Fla. 1987). Al t hough all three of those

convictions were |atter vacated, this Court found the error to
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be harm ess given that there still remained one prior violent
felony for attenpted first degree nurder. Owen, 596 So. 2d at
989-990. The state asserts that given the harm essness attached
to the jury's inpermssible reliance on three horrific
convictions including one for nurder, there can be no doubt
that reliance on an indecent assault charge in the instant case

must al so be considered harm ess error. See al so Occi chone V.

State, 768 So. 2d 1037, 1040 n. 3 (Fla. 2000)(finding no nerit
to claim that death sentence is unconstitutional in light of
fact that a prior conviction was inperm ssible as there was a
cont enpor aneous murder convi cti on whi ch woul d support the “prior
vi ol ent felony” aggravator).?3

In order for this Court to find harnful error, it must
conclude that the jury blatantly ignored the instructions
regardi ng what woul d satisfy the prior violent fel ony aggravat or
and then deliberately refused to consider or weigh the
cont enpor aneous robbery of Kay Allen or the contenporaneous
attenpted nurder conviction of Sallustio.(ROA 1948). That
analysis defies logic and is contrary to the tenets of a

harm ess error analysis. Cf. Sochor v. Florida, 504 U S. 527

(1992) (explaining that if a jury has been properly instructed

3 The trial court rejected this portion of the state’s
harm ess error analysis since the state had not relied on any
cases were the remaining prior violent felony was a
cont enpor aneous convi cti on. The court was incorrect as
Occi chone was such a case.
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regarding the elements required to satisfy the finding of the
aggravator it must be presumed that a jury will follow the |Iaw
) . The trial court properly denied relief as an error in
relying on the i ndecent assault charge was harml ess error beyond
a reasonabl e doubt.

Finally the state would also argue that the trial court
shoul d have found this claimto have been procedurally barred.
In its order granting appellant an evidentiary hearing, the
trial court delineated several issues for an evidentiary
determ nati on anong them was the follow ng: “Wy the defendant
waited wuntil 1998 to initiate a challenge to his 1985
Massachusetts conviction for indecent assault and battery?” (PCR
644) . Appel l ant never offered any response to the court’s
inquiry.

On t he ot her hand the state responded as foll ows. Arnstrong
was represented by attorney John MIller at the guilty plea
heari ng. That same M. MIler had direct involvenent in the
capital proceedings as evidenced by a letter he sent to the
state probation departnent regarding the circunstances of the
assault. (SR-ROA 521-523). In fact, MIller s recitation of the
facts was used in part to cross-exam ne the victim during her
penalty phase testinony. (ROA 1849-1856). Additionally it
shoul d be noted that trial counsel, Edward Mal avenda testified

at the evidentiary hearing that he went to Boston in part to
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investigate Arnstrong’s prior crimnal record. (T 22-23, 46-
49). Yet inexplicably, nothing was done until 1998. (PCR 1075-
1077).

In 1998, fourteen years after he pled guilty to indecent

assault, a Massachusetts attorney filed a notion to set aside
the prior plea. (PCR 582-587). The factual basis for the
notion was an affidavit by none other than former counsel, John
MIler. (rd.). MIler testified at the 1998 hearing that
according to his nmenory, the trial court offered to reduce the
charge of rape to indecent assault during the probable cause

hearing. MIller clains that his client never formally accepted

the plea nor was he ever informed of his rights. (PCR 599).
Yet, “inexplicably” a judgement and conviction for indecent
assault was entered. Irrespective of the passage of tine,

MIller testified that he has a distinct nenory of the
proceedings from the plea hearing.? (PCR 608). Based on
Mller's testimony and the Comonwealth of Massachusetts’
inability to rebut the testinmony, the trial court vacated

Armstrong’s plea in March of 1999. The Court specifically found

4 On cross-exam nation, the Commonweal th of Massachusetts
pointed out that MIller was an experienced attorney who
represented well over a couple thousand crim nal defendants. He
is also know edgeabl e regarding the charges of rape and
i ndecent assault, yet inexplicably he waited until 1998 to bring
this claim (PCR 600). MIler acknow edged that he was aware of
Armstrong’s capital conviction and sentence. (PCR 607).
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that Armstrong was not informed of his trial rights, nor did he
formally plead guilty.?®

The above details illustrate that the all eged deficiency in
appellant’s prior guilty plea were well known at the tinme of his
capital trial. Indeed appellant’s fornmer counsel, MIller, had
every opportunity to convey that information at Arnstrong’ s
murder trial. Arnmstrong fails to explain why he waited unti
1998 to attack this guilty plea.® Under the facts of this case,

it is clear that the Johnson v. M ssissippi challenge could have

been made prior to the capital trial. (PCR 582-613).
I n uphol ding a sim |l ar procedural bar, this Court has found

Eut zy concedes that he was aware of sonme of
the facts underlying this claimbut contends
that a psychiatric opinion concerning his
mental capacity at the tinme of the 1958
of fense and his guilty plea to that offense
was only recently obtained. Wth the
exerci se of due diligence, Eutzy's nenta
capacity at the tinme of the 1958 offense
could have been ascertained prior to the
expiration of the two-year period. Further,
Eut zy' s Nebraska conviction has been fi nal
for over thirty years. The fact that Eutzy
is seeking «collateral review of this
conviction does not entitle himto relief
under Johnson. Bundy, 538 So.2d at 447.

5 Thus, the conviction was vacated due to a deficiency in
the colloquy process and not due to insufficiency of the
evi dence.

6 Arnmstrong’s only attack regarding adm ssibility of the
prior conviction at trial was a claimthat it was not a felony.
(ROA 1813-1815).
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Eutzy v. State, 541 So. 2d 1143, 1146 (Fla. 1989). See also,

Henderson, 617 So. 2d at, 316 (Fla. 1993)(finding Johnson claim
to be procedurally barred since facts underlying challenge to
prior violent felony were not raised within two years of when

they were ascertained); Adanms v. State, 543 So. 2d 1244, 1246-

1247 (Fla. 1989)(sane). Appellant’s failure to neet his burden
and denonstrate why this claimshould not have been consi dered

barred warrants inposition of that bar on appeal. Cf. Daniels

V. United States, 532 U. S __, 149 L. Ed. 2Ed 590

(2001) (uphol di ng federal procedural bar on challenge to sixteen
year-old state guilty plea in federal habeas proceedi ngs were

prior guilty plea is used as enhancenent in federal trial).
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| SSUE | B.

THE TRIAL COURT PROPERLY CONCLUDED THAT
APPELLANT RECEI VED CONSTI TUTI ONALLY
EFFECTI VE REPRESENTATION AT THE PENALTY
PHASE OF HI' S TRI AL
Armstrong all eges that trial counsel, Edward Mal avenda, did
not conduct the requisite ‘through investigation’ into his

background in violation of Strickland v. Washi ngton, 466 U S.

668 (1984). The focus of appellant’s conplaint is that
Mal avenda failed to develop a nental health and fam |y history.
Mal avenda al so inexplicably did not present any nental health
experts even though he had retained the services of two such
professionals. Initial brief at 17. It was al so unreasonabl e
for counsel to rely “exclusively” on appellant’s nother as a
source of information concerning Arnmstrong’s background. Had
counsel conducted a proper investigation he would have uncovered
conpelling evidence regarding appellant’s early childhood in
Jamai ca. A childhood that was marred by poverty, abuse by the
step-father, physical ailnents, and abuse by an oppressive and
corrupt police departnment/local government.

I n support of his claim Arnstrong presented the testinony
of wvarious famly nmenbers and friends who recounted the
debilitating conditions under which Arnstrong suffered while he
lived in Janmaica. Armstrong al so presented the testinony of
four doctors who opine that Arnmstrong’ s difficult childhood in

Jamaica resulted in a variety of naladies including organic
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brain damage and “Post Traumatic Stress Syndrone.” These
conditions formthe basis for their conclusions that appellant’s
mental health problens establish the existence of the two
statutory nental health mtigating factors.” Trial counsel’s
constitutionally deficient performance resulted in prejudice to
Armstrong at the penalty phase of his trial entitling himto a
new sent enci ng phase.

Armstrong’s factual assertions are rebutted from both the
original record on appeal and the evidentiary hearing as the
trial court made explicit factual findings regarding what
specific efforts were undertaken by trial counsel. (PCR 791-
793, 796, 798-803). In denying all relief on this claim the
trial court concluded the follow ng: “Based on all the findings
above, it is this Court’s conclusion that Edward Mal avenda’'s
representation of the Defendant fell within the wi de range of
reasonabl e professional assistance and counsel’s performnce was
effective’. (PCR 804). The trial court’s factual findings nmust

be affirmed on appeal. See Stephens v. State, 748 So. 2d 1028,

1034 (Fla. 1999)(recogni zing deference given to trial court’s
assessnment of credibility and findings of fact); Blanco v.
State, 702 So. 2d 1250, 1252 (Fla. 1997)(reasoni ng standard of
review following Rule 3.850 evidentiary hearing is that if

factual findings are supported by substantial evi dence,

7.921.141 (6)(b)(f).
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appellate court will not substitute its judgnent

judge’s on questions of fact, credibility, or weight).
trial

is subject to an i ndependent de novo revi ew.

court’s | egal concl usion regardi ng Mal avenda’ s performance

at 1034 (Fla. 1999).

must

Strickland, 466 U S. at 687 (1984).

In order to be entitled to relief on this claim Arnstrong

denonstrate the foll ow ng:

First, the defendant nust show that
counsel's performance was deficient. Thi s
requi res showi ng that counsel nade errors so
serious that counsel was not functioning as
the "counsel"™ guaranteed the defendant by
the Sixth Amendnent. Second, the defendant
must show that the deficient performance
prejudi ced the defense.

what

It

meant by "deficient":

Judi ci al scrutiny of counsel 's
performance nust highly deferential. It is
all too tenpting for a defendant to

second-guess counsel's assistance after
conviction or adverse sentence, and it is
al | too easy for a court, exam ni ng
counsel's defense after it has proved
unsuccessful, to conclude that a particul ar
act or om ssion of counsel was unreasonabl e.
A fair assessnent of attorney performance
requires that every effort be nmade to
elimnate t he di storting effects of
hi ndsi ght, to reconstruct the circunstances
of counsel's challenged conduct, and to
eval uat e t he conduct from counsel's
perspective at the tine. Because of the
difficulties i nher ent in maki ng t he
eval uation, a court nust indulge a strong
presunption that counsel's conduct falls
within the wde range of reasonabl e
pr of essi onal assi stance.
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Id. at 689 (citation omtted). The state asserts that the | egal
basis of Armstrong’s claimis faulty. The entire focus of his
argument centers on the actions or strategy that coll ateral
counsel suggests should have or could been done and conpletely
i gnores what information was avail able at the tinme of trial, and
what thought processes, strategies, and decisions followed from
that information. The state asserts that the trial court's
rejection of this claimwas correct as the ability to create a
nore favorable or appealing strategy several years after the
fact, does not translate into deficient performance at trial.

Patton v. State, 784 So. 2d 380 (Fla. 2000) (precluding appell ate

court from viewing issue of trial counsel’s performance wth

hei ght ened perspective of hindsight); Rose v. State, 675 So. 2d

567, 571 (holding disagreenent with trial counsel’s choice of
strategy does not establish ineffective assistance of counsel);

Cherry v. State, 659 So. 2d 1069, 1073 (Fla. 1995)(concl uding

standard is not how current counsel would have proceeded in

hi ndsi ght); Johnson v. State, 769 So. 2e 999, 1001 (Fla.

2001) (“Counsel s strategic decisions will not be second guessed

on collateral attack.”); Rivera v. State, 717 So. 2d 482, 486

(Fla. 1998).
At the evidentiary hearing, Ml avenda detailed the efforts
undertaken during his investigation, and the reasoning behind

the tactical decisions enployed. In preparation for trial,
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Mal avenda elicited the services of two nental heal t h
professionals, Dr. Ross Sel i gson® and neuropsychol ogi st Dr.
Ant oi nette Appel.® (T 52-56, 116, 119). Mal avenda expl ai ned
that in a capital case it is generally a good idea to enploy
such services. Additionally in this case, Mal avenda felt it was
necessary given Arnstrong’s history of head injuries. (T 16,
25). Mal avenda engaged i n nunmer ous di scussions with Armstrong’s
famly nmenbers, especially his nother. His billing records
indicate that he had spoken to her on at |east twenty-one
separate occasions.® (T 31, 48-49). |In an effort to establish
a basis for statutory and non-statutory mtigation, Ml avenda
focused on any information regarding nental health issues,
hospitalizations, injuries etc. (T 51). Based on sone of the
information garnered from Arnmstrong and his nother, Ml avenda
travel ed to Boston where the bul k of Armstrong’s fam |y resided.
There he spoke to many famly nenbers, regarding Arnstrong’ s

fam ly history. He also sought additional medical records from

8 Seligson saw Arnstrong on three separate occasions.
Seligson did not uncover any evidence of organic brain damge,
however he did recomend further nueropsychol ogical testing to
conpletely rule it out. (T 52-56, 119)

® Based on Seligson’s recomendation for further
nuer opsychol ogi cal testing, Mal avenda hired Dr. Appel. (T 56,
116) .

10 The trial court noted that Ml avenda expended a total of
825 hours in preparation for this trial. (PCR 792).
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Massachusetts Gener al

prior crimnal

Hospi tal ', and he i nvesti gated Arnstrong’s

history. (T 22-23, 46-49). One of the places he

decided not to go to was Janumica. Mal venda explained his

reasoning as follows

(T 43-44).

QUESTI ON:  You were asked on direct
exam nation about your travel
requests to go to Maryland and
Jamai ca. Do you recall what that
noti on was about ?

ANSVER: It was pretty nmuch a
catchall motion. | didn't want to
have to come court again and
request permssion to travel to
ot her places. | never intended to
go to Janumi ca.

QUESTI ON: Wy not ?

ANSVEER: Because I had no
information that would lead nme to
believe there was anything in
Jamai ca at that point, especially

after | spoke to the famly, |
remenmber that we talked about
ook, I'Il talk to wtnesses,
fam |y menmbers up in Boston. | f

anyt hing cones out of that, nmaybe
| can go to Jamaica and maybe
substantiate this. Not hi ng cane
out of that. | got no additional
information from the famly or
friends that would cause me to
believe a trip to Jamaica is what
| had to do.”

1 Arnstrong’s nmother provided Ml avenda
hospi t al record of Arnmstrong from Massachusetts Genera
Hospital. Concerned about Arnstrong’ s dysl exia,
for nuero-cognitive difficulties. (T 47).
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His ultimate strategy was preni sed on tal king to Arnstrong,

hi s not her and additional fam |y nenbers:

(T 93-94). 12

| went to Boston. | met with the
famly.

QUESTION: That's reflected in your
billing statenent?

ANSVEER: Yes. I was sort of
di sappointed with the informtion
| could actually use, not just he
was a good person and things |ike
that. The nother nmade a big thing
about the brain thing and the
probl ens he had. | wasn’t getting
any of that information from any
of the people that knew him They
were very positive about him he
could work, provide them wth,
financially helped a lot of there
peopl e. There was nothing in
their telling me Lancel ot
Armstrong had sonme kind of severe
brain dysfunction or that he had
been abused as a child.

| assunme that CCR has information
about how police treated him I
Jamai ca and things |ike that. I
got no information from his
fam |y, friends or even M.
Armstrong relating to anything,
you know, nothing additional than
| had gotten from his nother.

Mal avenda stated that he never had any reason to

di sbelieve Armstrong or his famly. (T 17, 31).

Mal avenda expl ai ned:

At one point,

2 The nedical report from Massachusetts did not contain
anything significant. As a matter of fact the report indicates

that Arnmstrong did not

34

have a history of seizures.

(T 50).



(T 95).13

| had no reason to believe there was any
addi tional information over there. Ms.

English and I, that’s his mother, we had a

great relationship. Talked a |ot over the
phone. Cane here, we would talk. Had a | ot

of conversati ons. She had anpl e
opportunities to provide me with all of this
i nformati on. | certainly made it clear to

t hem what type of information was | ooking
for.

QUESTI ON What about the defendant hinsel f?

ANSVER” Sanme. | would talk to Lancel ot
constantly. Sonmetimes | would see himjust
to see him not to talk about the case. W
had anpl e chances.

Illustrative of howthe penalty phase theme devel oped i s the

follow ng excerpts from Mal avenda”s testinony:

“Af ter I had conduct ed al | of nmy
investigations, talked to the wtnesses,
reviewed the nedical, expert reports and

things like that, it was ny feeling or ny
strategy the best thing to do for M.
Armstrong was to humanize him try to make
him ook like a good person.” I had an
uphill battle. He had just been found
guilty of killing a deputy sheriff in
Broward County. Back then, we were not
all owed to have a second chair. | have to
now go from you know, the guilt phase to
the penalty phase, switch hats, acknow edge

the jury has found himguilty; and you know

the only thing that | really had to work

with at that point was trying to make him

| ook as good as possible and also to bring
out sonme of the problens he had as a child,
dysl exi a. | brought out all of the good
things. M purpose was to bring out all of

13 Mal avenda sought the advice of several |ocal crimnal
def ense | awers regarding penalty phase strategy. One such
| awyer was Hilliard Ml doph, Arnstrong’ s current “expert.” (T
84- 85).
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the good things he had done in his life
peopl e who knew him rel atives, pastors.

QUESTI ON: The fact that he was a respected
person?

ANSWER’ That's right. Not only that, that
he, could work, he nade a lot of people
happy. Not only by helping them things
l'i ke that, also through work. That was ny
strategy.

(T 91-92). After reviewing the record on appeal as well as the
testinmony fromthe evidentiary hearing, the trial court nmade the
foll owi ng determ nati on:

The testinmony of Ms. English and the eight
other witnesses called by M. Ml avenda on
behal f of the Defendant during the penalty
phase proceedi ng was designed to “humanize”
t he defendant. M. Ml avenda testified that
t he purpose of such testinony was to present
the Defendant in the nost positive |ight
possible to show the Defendant as a
potentially productive nmenber of society and
as a source of income and guidance to his
famly. This Court finds that \Y/ g
Mal avenda’ s deci sion was sound trial
strategy based on reasonable and diligent
i nvestigation of the Defendant’s background.

(PCR 7896). The record supports the trial court’s factual
findings and | egal conclusion.?* Sinply because Arnstrong now
attenpts to place nore enphasis on the negative aspects of his
life, rather than positive, in no way casts doubt or detracts
from trial counsel’s presentation of mtigation at trial.

Armstrong is not entitled to relief. Arnmstrong’'s attenpt to

14 1n support of the evidence presented in nmtigation, M.
Mal avenda requested that the jury be instructed on the
i ndi vidualized non-statutory mtigators. (ROA 2397-2404).
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offer a different penalty phase thenme today through different

famly menbers, does not entitle himto relief. Asay v. State,

769 So. 2d 974 (Fla. 2000) (observing that presentation of
positive and |oving aspects of defendant and famly was
reasonabl e irrespective of postconviction evidence that famly

life was marred by abuse and poverty); Haliburton v. Singletary,

691 So. 2d 466, 471 (Fla. 1997)(denying claim of ineffective
assi stance of counsel at penalty phase since strategy was to
“humani ze” defendant and focus on positive aspects of life,
therefore new information regarding enotional problens and
deprived upbringing would have been in conflict with strategy
chosen).

Not ably, Armstrong does not present any evidence to even
suggest that Mal avenda was told by Arnstrong hinmself or any
other famly nenber of the circunmstances in Janmica or that
Mal avenda was “relying” on the wong fam |y nenbers as sources
for mtigating evidence during his investigation. Armstrong is

not entitled to relief. See Cherry v. State, 781 So. 2d 1040,

1050 (Fla. 2000)(rejecting claim that attorney failed to
properly investigate chil dhood background si nce defendant fail ed

toinformtrial counsel of such evidence); Carroll v. State, 815

So. 2d 601 (Fla. 2002)(precluding defendant from attacking
counsel’s investigation when defendant fails to respond to

request for information); Strickland, 466 U S. at 691 ("the
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reasonabl eness of counsel’s actions nmy be determned or
substantially influenced by the defendant’s own statenents or

actions”) Occichone v. State, 768 So. 2d 990, 1001 (Fla.

20000( “Counsel cannot be deemed ineffective nmerely because
current counsel disagrees wth trial counsels’ strategic
deci sions”).

The trial court also found that nuch of the information now
being presented through famly nenbers was in |arge part
cunul ative to that which was presented at the penalty phase.

(PCR 793-796). The record on appeal supports that concl usion.

At penalty phase, Arnstrong presented the testi nony of nine
witnesses including Arnstrong’s siblings, his pastor, his
not her, the nother of his child friends and enpl oyees. These
wi t nesses recounted Arnmstrong’s physical difficulties,?® as well
as his scholastic troubles, including his inability to read and
write. During his childhood, Armstrong w tnessed the brutal
beatings of his nother at the hands of his step-father. Despite
his tender years, Armstrong was al ways nurturing with his nother
and “nursed” her back to health on several occasions. He

provi ded spiritual guidance to his famly, financial support for

5 The physical alinments included a hemat oma whi ch resulted
in brain henorrhage, dyslexia, |lesion on the brain, |oss of two
fingers when he was only ten, alnost fatal stabbing by his
brother. (ROA 1909-1917). Armstrong’'s famly was so poor they
could not afford the nedical treatnment for his conditions. (ROA
1917).
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his npbther’s househol d,

hel ped finance his sister’s education,

and provided enotional support for his siblings after their

mot her

St at es.

| ef t

the famly in Jamaica and noved to

(ROA 1860-1928, 2429-2436). This Court

non-statutory mtigation as follows:

Armstrong presented evidence from
a number of w tnesses in support
of the following nonstatutory
mtigating circunstances: (1) he
had significant physical problens
during childhood (he was dysl exic
but a good student and had a brain
henorr hage when he was a baby);
(2) helped others and had a
positive i npact on ot hers
(routinely assisted hi s
grandnot her, brothers and sisters,
both financially and enotionally;
was a good father and provider to
his son; trained others to do
carpentry work and was a positive
influence on those he assisted);
(3) was present as a child when
his mother was abused and woul d
come to her aid; (4) could be
productive in prison (was an
excel l ent carpenter and plunber);
(5) is a good prospect for
rehabilitation; (6) codefendant
received a life sentence; (7) the
alternative sentence S life
i mprisonment wi t hout the
possibility of par ol e; (8)
Armstrong is religious (attends
church); and (9) Arnstrong fail ed
to receive adequate nedical care
and treatment as a child (had a
brain henmorrhage when he was a
baby but, due to finances, did not
receive the nedical attention he
needed).
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Armstrong, 642 So. 2d at 734. The overall picture portrayed of
Arnmstrong at the penalty phase was that of a man who overcane
vari ous physical obstacles, poverty, and an abusive and broken
home. In spite of his inpoverished background, Armstrong was a
| oving devoted son to his nmother, a surrogate father to his
other siblings, a good father to his own child, a successful
busi ness man and a generous friend, enployer, and neighbor.
(ROA 1860-1928). Initial brief at 34-36. Armstrong’s
presentation of a nore detail ed account of Arnstrong’ s earlier
years in Jamaica and failing marriage in the United States does

not forma basis for relief. See Van Poyck v. State, 694 So. 2d

686, 692 (Fla. 1997)(rejecting claim of ineffective assistance
of counsel at penalty phase since jury was aware of nobst of the
i nformati on being presented in collateral proceedings); Puiatta
v. State, 589 So. 2d 231, 234 (Fla. 1991)(sane). Presentation
of this information in much greater detail nine years | ater does
not establish that the original investigation and presentation

was i nadequate. See Chandler v. Dugger, 634 So. 2d 1066, 1069-

1070 (Fla. 1994)(holding that nmore information regarding
chi |l dhood background does render original penalty phase hearing

unreliable); Jock v. State, 537 So. 2d 99 (Fla. 1987); Jennings

v. State, 583 So. 2d 316, 321 (Fla. 1991)(rejecting notion that
counsel is required to call every wtness who may have

i nformati on about an event);Cf. Atkins v. Dugger, 541 So. 2d
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1165, 1166 (Fla. 1989)(finding counsel was not deficient for
failing to present expert testinony where the record showed t hat
counsel present ed subst anti al evi dence of defendant’s

i ntoxi cation); Sweet  v. St at e, 810 So. 2d 854 (Fla

2002) (rejecting claim of ineffective assistance of counsel as
new information although nore detailed was essentially

cunul ative); Glliamv. State, 817 So. 2d 768 (Fla. 2002) (sane).

The next specific area of criticismcenters on Ml avenda’s
“failure” to present nmental health experts at the penalty phase.
Appel lant clainms that his history of seizures!®, head injuries,
and sever malnutrition were clear indications of organic brain
damage which should have been presented to the jury. M .
Mal avenda recounted very specific reasons for not pursuing a
mental health defense at the penalty phase.

Mal avenda sought the assistance of two nental health
pr of essi onal s. The first one was Dr. Seligson, hired
specifically to test/uncover i nformati on regardi ng penalty phase
m tigation, was also unable to provide any conpelling evidence
to use as mtigation regarding statutory mtigators. (T 30, 32,

34 94, 96-97, 113-114). Seligson’s report contains detailed

6 Alt hough appellant asserts that he has a history of
sei zures, the evidence conpletely contradicts that allegation.
Appel l ant nor anyone else in his famly ever told trial counsel
that he suffered from seizures. Furthernmore, the hospital
records from Massachusetts as well as the Departnment of
Corrections records both indicate that no history of seizures
has ever been reported by appellant.
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accounts of Arnstrong’s many head injuries, nose bleeds, and
ot her chi | dhood/ adol escent acci dents i ncl udi ng vari ous
incidences with Jamaican police. Significantly however,
Sel i gson concl uded that Arnmstrong was not suffering fromorganic
brain damage, he was not insane and he was not inconpetent.
Based on a variety of psychol ogical tests, and three interviews,
Seligson could only opine that Arnmstrong fit the statutory
mtigating circunmstance of 921.141 (5)(b), “The capacity of the
Def endant to appreciate the crimnality of his conduct or to
conform his conduct to the requirenents of the |law was
substantially inmpaired.” Seligson’s opinion was based on the
following: “At the time of the alleged crime, M. Arnstrong
reports feeling his life was in danger fromthe | aw enforcenent
of ficer at whomthe all eged crine was directed.” (Dr. Seligson’s
report at p. 12). Additionally, Seligson’s report docunented
Armstrong’s | ong hel d suspicion of police in general” including
his perception that the police in the instance case were
unnecessarily bothering himthe night of the nmurder. (T 53).
Foll owi ng the advice of Dr. Seligson, Ml avenda asked Dr

Appel to examne Arnstrong for the express purpose of
investigating the possibility that Arnmstrong was suffering from
organic brain damage. (T 56, 116). Appel was provided a copy

of Seligson’s report. (T 56). Malavenda asked Appel to exam ne

7 Armstrong recounted to Seligson an incident that occurred
in Jamai ca involving his brother.
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Armstrong for conpetency, and sanity. He doesn’t renenber if
she was specifically also asked to ook for mtigation.® (T
16). In any event Appel testifying at the conpetency hearing,
could only say that Armstrong was inconpetent to stand tri al
based largely on the fact that he allegedly couldn’'t read and
wite and he has difficulty form ng abstract categories. She
suggested that his situation could be greatly enhanced with a
r eader. Appel also stated that there was a hematoma on the
brain. (ROA 118-119, 124-125).7%

Based on Ml avenda’s investigation into possible nenta
health mitigation, he nade a decision not to pursue that |ine of
def ense at the penalty phase. First of all given the relatively
weak nature of Seligson’s findings he would not have been very
hel pful at the penalty phase. (T 33). Furthernore, Ml avenda
did not want the jury to hear any information regarding
Armstrong’s negative feelings about police officers. At best,
Seligson would say that Arnstrong was in fear for his safety

based on circunstances which he hinself created. The very

8 Mal venda was unable to recall some specifics of his
i nvestigation based on the fact that CCRC w thout perm ssion
confiscated Malvenda’s personal notes and has never returned
themto him (T 24, 27, 29, 41-43, 104-114).

19 The state would rem nd the court that current counsel for
Armstrong keeps insisting that he cannot read and wite yet they
al so conplain that he was unfairly denied access to the |aw
l'ibrary during the evidentiary hearing. (T 53). Additionally,
Mal avenda testified that Armstrong was able to read and wite
during his extensive encounters with him (T 34, 98).
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m ni mal val ue of that opinion would have been totally destroyed
with Seligson’ s findings regarding Armstrong’s dislike of police
of ficers. Under no circunstances did Mal avenda want to provide
the jury with a clear notive for killing a police officer. (T
37-38, 52-54, 57, 86-87, 95-96).2° Seligson’'s report woul d have
done just that.?2!

The trial court also noted that Dr. Seligson conducted an
eval uati on of appellant over a three day period. Seligson found
appel lant to be sane, conpetent to stand trial and al so found no
evi dence of organic brain damage. (PCR 799). Based on the
state’' s presentation of Mal avenda’s testinony, and the doctor’s
report, the trial court concluded the follow ng:

This Court finds that when considering the
Def endant’s statenents in conjunction wth
M. Ml avenda’s strategy of “humani zi ng” the

Def endant, to nmke the Defendant |ook as
good as possible to the jury, the decision

not to call Dr . Seligson was wthin
reasonabl e accept abl e st andar ds of
pr of essi onal assistance of counsel. As the
State argued, “a consistent and repeated

20 The record on appeal clearly establishes that Ml avenda
attenmpted to diffuse the damage of such information at the guilt
phase. (ROA 760-770). The state certainly felt it was
conpel ling given that the prosecutor ended presentation of his
case-in-chief with that evidence.

21 One area of inquiry devel oped at the evidentiary hearing
that was not pursued before trial centered on the politica
unrest and abhorrent treatnent suffered by Jamaican citizens,
i ncl udi ng appel l ant, at the hands of the Jamaican police. (PCR
1390-1418). Mual avenda testified that this informati on woul d not
have been useful to himat the penalty phase. Such information
woul d have provided additional docunentation of appellant’s
hatred of police officers.
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confirmation of Arnstrong’s hatred for
police through the testinmony of expert
w tnesses would not have resulted in a life
recomendati on.”

(PCR 802). Mal avenda’ s strategy was reasonable and cannot be

considered constitutionally deficient. Carroll, supra(finding

reasonabl e counsel’ s deci sion not to pursue nental health expert
as wtness my have wavered and would not have been very

persuasive); Rogers v. Zant, 13 F.3rd 384, 387 (11th Cir.

1994) (explaining that it is reasonable strategy to decide not to
investigate a certain line of defense irrespective of what it
may uncover based on counsel’s decision to avoid a certain

course); Cf. Davis v. Singeltary, 199 F. 3d 1471, 1478 (11th Cr.

1997) (uphol di ng as reasonabl e trial strategy, counsel’s deci sion
not to present defendant’s nental health history in order to
keep from the jury, appellant’s pedophillic tendencies); Marek

v. Singletary, 62 F.3d 1295, 1300 (1th Cir. 1995)(finding trial

counsel’s decision not to present mtigation of appellant’s
chi I dhood because of negative aspects I ncl udi ng hi s

honbsexual ity was reasonable strategy)?; Van _Poyck V.

Singeltary, 694 So. 2d 686 (Fla. 1997)(finding trial counsel’s

deci sion not to pursue nental health evidence based on negative

aspects of doctor’s report was reasonable strategy); Haliburton

v. Singeltary, 691 So.2d 466, 471 (Fla. 1997)(sane); Sweet v.

22 The state would note that the trial attorney who made the
decision to forgo mtigation in Marek based on negative aspects
of same is Hillard Ml dof, Arnstrong s “expert w tness.”
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State, 810 So. 2d 854 (Fla. 2002)(sane); Glliam (sanme) (finding
trial attorney’s strategy to limt testinony of mental health
evi dence based on prem se that a jury would be unreceptive to
negati ve aspects of appellant’s |life was reasonable); Sweet V.
State, 810 So. 2d 854, 864 (Fla. 2002)(sane).

Wth regards to the strategic decision not to utilize Dr.
Appel for the penalty phase, Mal avenda offered three specific
reasons; (1) Appel had not been forceful in her assessnment of
brain damage during the conpetency hearing therefore she woul d
not have provi ded conpelling evidence at the penalty phase; (2)
based on his experience with her, Mavenda also feared that
Appel was trying to “run the show’, and, therefore, he was
afraid of what she m ght say on the witness stand, and (3) her
credibility would have been severely damged based on the
dianmetrically opposed positions of three other doctors who
testified at the conpetency hearing.? (T 33). Ml avenda clearly
stated that his decision not to call her at the penalty phase
had nothing to do with the alleged failure on his part to ask
Appel to do a mtigation investigation/evaluation. He never had
any intention of calling her for the penalty phase after her
testinmony at the conpetency hearing. Armstrong’s attenpt to

argue that there was no reasonable strategic reason for not

22 1t is clear fromthe doctors reports that they were al
aware of Arnstrong’ s nunerous head injuries, hematom, dysl exi a,
and nose bleeds. (T 63-66).
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usi ng Appel at penalty is therefore incorrect. (T 33, 75, 78-
82).

The record clearly supports all of Ml avenda’ s reasoning.
First, a review of Appel’s conpetency hearing testinony
illustrates that Arnmstrong’s all eged brain damage was not goi ng
to be relevant to the penalty phase issue. Appel did advise
Mal avenda that an MRI was needed given her concern regarding
Arnmstrong’s brain functioning. (T 25) She explained that an
MRI, could conceivably help in that it nmay provide “additional
i nformation which mght |lead to additional defenses.” (ROA
125). However, on cross-exam nation, Appel was asked if
Armstrong had any brain danage. Her response was as follows: “I
am not telling you the head injury was responsi ble for any of
this. | amtelling you that if his nother’s report is accurate,
and that’s why | said it’s inportant, if that should becone a
bone of contention to get an MRI, that that m ght be responsible
for his difficulty with reading and witing. There was no way
| was trying to make any attribution other than that.” (ROA
142). Mal avenda expl ai ned that given Appel’s testinony, which
was | ess than conpelling, along with the failure of any other
doctor to diagnose brain damage, Ml avenda didn't pursue an MRI
nor any defense based on organic brain damage. (T 30, 72-74).
The state asserts that given Appel’s clear refusal to offer any

nexus between Arnstrong’s potential brain damage and his actions
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on the night of the nurder, the conplete |ack of any other
medi cal opinion to corroborate such a finding, Mulavenda s

deci sion not to call her was reasonable. See Van Poyck 694 So.

2d at 692 (finding reasonable counsel’s decision not to pursue
mental health defense since doctor stated that he had nothing
hel pful to offer).

Second, at the evidentiary hearing Mal avenda characteri zed
Appel as a “loose cannon and a frustrated |awer.” (T 33, 77-
78, 117-118). He stated that she was nore focused on
Arnmstrong’s ability vel non to waive his rights than she was on
t he i ssues Mal avenda t hough was i nportant. Appel went so far as
to wite out a script for Mlavenda. A review of her
performance/testinony at the evidentiary hearing denonstrates
t hat Mal avenda’s fears/concerns were extrenely valid.

Thr oughout her testinmony at the evidentiary hearing, Dr.
Appel offered gratuitous |egal opinions/analysis on subjects
ranging from Arnmstrong’s invocation of his right to counsel
adm ssibility of evidence, attorney/client privilege, the
attorney/confidential expert privilege, the varyi ng standards of
| egal proof, and she even chastised the state for objecting to
Armstrong’s notion to perpetuate testinony. She consistently
interrupted the attorneys, she was easily agitated when

guesti oned regardi ng her findings and concl usions, raising her

voi ce on several occasions, and she had no trouble directing the
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flow of the questioning. Consistent with her dom nating
demeanor, Appel explained that her role was not just offering
information on sanity, conpetency or mtigation, but that she
was hired to assist in the preparation of a defense. (PCR 1195-
1197, 1201, 1204, 1209, 1220, 1225, 1227-1229, 1231, 1233, 1235,
1237, 1238, 1246, 1242, 1252). She initiated her own
i nvestigation irrespective of whatever Mal avenda did or did not
instruct her to do. (PCR 1197, 1235). Not surprisingly, Appel
proudly announced at the begi nni ng of her testinony that she had
enrolled in | aw school. (PCR 1193).

Mal avenda’ s final reason for not calling Appel was based on
her lack of credibility. Had Ml avenda cal |l ed Appel at penalty
phase to say that Arnstrong was suffering from organic brain
damage, she woul d have been i npeached with her own words at the
conpetency hearing as well as the opinions of the three other
doctors who did not find organic brain damage. (T 30, 33, 63,
72-87).

After assessing the testinony of Mal avenda’ s and Dr. Appel,
the trial court made the followi ng findings regardi ng Dr. Appel:

During Dr. Appel’s testinmony before this
Court, her denmeanor changed and she becane

24 Arnstrong has been tested three tinmes since the trial.
He received two CAT scans in 1991, and an EEG was done shortly
before the evidentiary hearing. Consistently, all three tests
do not show brain damage. Although Appel enphatically insists
that an MRl shoul d have been done then and one should still be
now, she has never nmade that recommendation to current counsel.
(PCR 1206, 1246, 1250).
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hostile and aggressive when refusing to

adm t to even the nost obvi ous  of

establ i shed facts.
(PCR 800).
The trial court further observed:

During her testinony, Dr. Appel was abrasive

and appeared to be npre interested in

directing her coments as a future |aw

student, rather than just answering the

guestions posed to her. Dr. Appel chastised

the State for objecting and rai sed her voice

i nappropriately, interrupting the attorneys.

This Court finds that there was a distinct

i kel'i hood that Dr . Appel woul d have

alienated the jury in a manner detrinenta

to the defense.
(PCR 801). Based on Appel’s “performance” the trial court
determ ned, “This Court finds that M. Malavenda’s strategic
deci sion not to call Dr. Appel was reasonabl e and rational under
all circunstances”. (PCR 801). As recounted above, the record
supports the trial court’s factual findings and |egal
det erm nati on. Appel ’ s performance at this heari ng
unquesti onably corroborates WMl avenda's assessnment of his
interactions with her. In a nut shell, Appel’s own perception of
her role as that of an advocate offering assistance for the
def ense, made it inpossible for to even appear as a fair ninded,
rational, and neutral clinician. Such a pal pable bias would
have been evident to a jury. Malavenda’s decision not to call

this incredi ble witness was reasonabl e. See Tonpkins v. Moore,

193 F.3d 1327, 1338-1339 (11th Cir. 1999)(rejecting claim of

ineffective assistance of counsel for failing to call nenta
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heal t h expert based on overwhel ni ng bi as of professional); Jones
v. State, 528 So. 2d 1171, 1175 (Fla. 1988) (recogni zing as valid
trial strategy a decision not to call certain person based on
unpredi ctable nature of +the potential wtness); Glliam
(uphol di ng determi nation that because postconviction expert’s
testimony was incredible, counsel was not ineffective e for
failing to pursue sane at trial).

In an addition to the Dr. Appel, and various famly and
friends, appellant also presented testinmony of three nmental
health professionals. All three doctors opined that Arnstrong
suffers from organic brain damage and their findings would
support findings of the two statutory nmental health mtigators.
However, the testinmony of all three doctors was suspect at best
and not worthy of serious consideration.

Dr . Terry Gol dber g adm ni stered a battery of
neur opsychol ogical tests as well as an IQ tests in early 2001.
(T 133-136). The doctor’s report and testinony indicate that
Armstrong suffers fromnoderate i npairnent to cognitive contro
resulting in inmpulsivity, inability to plan or develop a
reasonabl e strategy in non-routine situations. (T 144, 151).

Al t hough Gol dberg clainms that he was aware of the facts of
the crime he had to concede on cross-exanm nation that he didn't
know t he details. For instance, he was unaware of very basic

details including where Arnmstrong obtained the gun, how many
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victims Arnstrong shot or the number of tinmes Arnstrong shot at
his intended victins. (T 155-159). Gol dberg al so conceded t hat
Armstrong, although not “nmentally equipped” to handle non-
routi ne situations, he was the one who created this non-routine
situation. (T 159). In an attenpt to diffuse the damage his
i gnorance of the facts could have on his overall assessnment of
Armstrong, Goldberg explained that his opinion was based
primrily on t he neur opsychol ogi cal testing and t he
fact s/ background were of m nimal significance.

Yet it is the facts of the instant case which strikingly
reveal Armstrong’s m nd-set, thought processes, notivation and
capabilities on the day of the crinmes. Arnmstrong, with the help
of a co-defendant planned to rob the Church’s Fried Chicken
after closing. He and Col eman arrived shortly before closing in
an effort to elicit the aid of the store nmnager, Kay All en.
Armstrong unsuccessful in convincing Allen to cooperate waited
outside in his car while Coleman forced her into the store to
conpl ete the robbery. When Oificer Greeny arrived Arnstrong did
not panic, he followed the officers directions until Col enan
provi ded t he diversion Arnmstrong needed to obtain his gun. Right
underneath his seat, in close proximty was a |oaded 9
mllimeter sem -automati c weapon. Arnstrong was able to quickly
reach for his own gun during the split second that Greeney had

turned to look in Coleman’s direction and was, therefore, nost
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vul nerable. Armstrong adm nistered two fatal shots to G eeney
and then imediately turned his attention to his second
potential obstacle, Oficer Sallustio. He engaged in a shoot
out with Sallustio hitting him tw ce. Had it not been for
Sal l usti o’ s backup weapon, he too could have been killed. Once
Sallustio was out of site, Arnmstrong and Col eman made their
get away before back-up officers could arrive. Ar st rong
successfully made his escape out of South Florida. Arnstrong,
641 So. 2d at 733. These facts conpl etely underm ned Gol dberg’s
opi ni on.

The next nmental health expert to testify was Dr. Thomas
Hyde. Dr. Hyde, a behavioral neurologist who studies how
di seases and the environnent inpact upon brain functioning. (T
166) . Hyde adm nistered a conprehensive interview wth
Armstrong, talked with his nother, reviewed nunerous docunents,
including affidavits from three nenbers of Arnstrong’s famly
from Jamai ca, and he adm ni stered neur o- psychol ogi cal
evaluation. (T 171). Hyde opines that Arnstrong seens to have
a devel opnental brain dysfunction. (T 175, 183). Hyde
testified that his exam nation suggests deficiency in that part
of the brain that is responsible for executive functioning, math
skills and nmenory.?® (T 175-179, 183). He concl uded that

Armstrong’s judgenment, reasoning ability, and insight would be

25 I nconsistent with Dr,. Appel, Hyde stated that Arnstrong
was conpetent to stand trial. (T 212).
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inpaired in stressful situations, and he would respond in a nore
enmoti onal way. (T 184-185). Hyde concluded that Arnmstrong’ s
dysfunction would result in a finding of the two statutory
mental health mtigators. (T 189-191). Hyde stated, “As | have
said before, | saw nothing in the record that | read that this
was a crinme planned with meticulous detail and timng and
foresight with all contingencies throughout all aspects of the
crime.” (T 192). Hyde stated that there was sone pl anni ng done
however he was unaware who was responsible for that planning.
(T 192).

On cross-exam nati on Hyde acknow edge t hat Arnmstrong has had
two normal CAT scans and very recently, a normal EEG (T 188,
196, 216). Hyde conceded that the normal EEG is nost likely
i ndicative of the fact that the seizures he all eges he suffered
term nated after chil dhood. (T 188, 216). When asked to
identify which facts of the crine denonstrate that Arnstrong has
organi c brain damage, he stated: (1) Arnmstrong was caught and
(2) instead of fleeing when “things went badly he reacted.” (T
206). \When it becanme apparent that Hyde did not know the facts
of the crinme he stated that the facts were an exceedingly m nor
part of the evaluation. (T 215). Hyde qualified his response
by explaining that the facts were m nor in the sense that he had
a volum nous armount of material. (T 219). Yet he was never

able to recount any details of the facts. Hyde was unsure of
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even the very basic facts, i.e., how many victins did Arnstrong
shoot. (T 206-208, 217-219).

The state readily admts that the two facts menti oned above
are in fact present in the instant case. Armstrong did get
caught and he chose to kill Oficer G eeney rather than be
arrested for robbery. However, the state asserts that these two
general facts apply to every single case where a defendant is on
trial for the murder of a police officer

Armstrong’s final expert was Dr. Richard Dudl ey. Dudl ey
concl udes that Arnmstrong suffers fromcognitive difficulties and
depression. (PCR 1261-1262). Arnmstrong has a history of abuse
and neglect, head traumas and trauma associated with police
brutality. (PCR 1262-1263, 1266-1267, 1277, 1280). These
mal adi es make probl em sol ving and deci sion making difficult for
appellant. (PCR 1272, 1275). Armstrong’s condition would
justify a finding of the two nmental health mtigators. (PCR
1274) .

Dudl ey conceded that Arnmstrong, in spite of his cognitive
deficiencies was able to teach hinself basic carpentry skills,
he started a business which generated enough noney to support
himself, his immediate and extended famly, as well as his
friends. (PCR 1269).

I n assessing the credibility of these doctors, the tria

court made the follow ng findings:
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living as a business and carpenter

Through their testinony, it was apparent to
this Court that none of the three experts
called had an accurate wunderstanding or
grasp of the salient facts of the crines for
whi ch the Defendant was convicted. Al |
three doctors described the Defendant as
having frontal |obe dysfunction which would
have inpaired the Defendant’s ability to
control his inpulses. This would have al so

affected t he Def endant’ s executive
deci si ons, such as planning. This Court
gives very little weight to the expert’s

concl usi ons because the facts of record have
established that this was not a random
i mpul sive crinme as the Defendant intended to
rob Church’s Chicken where his forner
girlfriend was assistant manager. The
Def endant possessed a |oaded firearm and
made the conscious decision to commt the
robbery at closing time which afforded the
opportunity to obtain greater cash receipts.
Al'l of these facts strongly suggest that the
Def endant had the ability to plan the
robbery. All three experts opined that the
shooting was i nmpul sive. Again, this Court
gi ves little weight to the experts’
conclusion that the shooting was inmpulsive,
because t he Def endant , by pl an,
intentionally pl aced hi msel f in this
stressful situation where it was |ikely that
t he police would respond.

(PCR 803-804). The trial court also noted that

to testify was deficient performance. (PCR 804).
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possessed skills which afforded him the opportunity to nake a
which “required | ong range
pl anni ng and were not the product of inpulsive conduct.” (PCR
In conclusion the trial court rejected appellant’s claim
t hat counsels’ failure to obtain simlar nental health w tnesses
The state

asserts that the trial court’s conclusion was correct. See



Glliam (upholding trial court’s denial of relief where court
found expert’s testinmony to be deserving of little weight); Asay
v. State, 769 So. 2d 974 (Fla. 2000) (upholding trial court’s
rejection of expert opinion as specul ative given that experts
were unfam liar with significant facts of the crinme); Bryant v.
State, 785 So. 2d 422 (Fla. 2001)(upholding trial court’s
rejection of nental health expert’s opinion as defendant’s own
actions during the robbery/nurder belie testinmony of expert);

Walls v. State, 641 So. 2d 381, 390-391 (Fla. 1994)(recogni zing

that credibility of expert testinony i ncreases when supported by

facts of case and di m ni shes when facts contradi ct sanme); Foster

v. State, 679 So. 2d 747, 755 (Fla. 1996)(sane); Wurnous V.
State, 644 So. 2d 1000, 1010 (Fla. 1994) (uphol ding rejection of
uncontroverted expert testinmony when it cannot be reconciled
with facts of crine); Sweet, 810 So. 2d at 866(upholding
determ nation that new nmental health experts’ opinions that
def endant did not possess requisite intent to satisfy “CCP”
aggravati ng because such testinony did not conformto facts of
t he case).

In conclusion Arnstrong’s claimthat trial counsel failed
to properly investigate his background and therefore resulted in
om ssion of significant non-statutory/statutory mtigation. is
refuted from the record. To the contrary, nmuch of the

information presented in this mtion is identical to the

57



evi dence presented at trial. Armstrong does not explain why
this evidence should not be considered cunul ati ve.

Furthernmore, the evidence now presented as nental health
mtigation is incredible and not conpelling. Addi tional ly,
al t hough Armstrong would now like to criticize Malavenda's
reliance on Armstrong’s nother as a source for mtigation, there
has been absolutely nothing presented at the evidentiary which
establ i shes that Mal avenda was aware or should have been aware
that M. English allegedly was not the best source of
i nformation. Carroll, 815 So. 2d at 615(finding counsel not
ineffective for failing to uncover a specific category of
mtigation based on fact that neither appellant or famly
nmenbers that were i nterviewed rel ayed the i nformati on to defense
counsel). In any event, it is clear fromthe record bel ow t hat
Mal avenda tal ked to nunerous famly nmenmbers, including other
siblings. Sinply because Arnstrong would like to rewite the
script today does not translate into a deficiency in 1990. The

trial court’s denial of this clai mnmust be affirned.
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| SSUE 1|

SUMVARY DENI AL OF APPELLANT'S CLAIMS OF

| NEFFECTI VE  ASSI STANCE OF GUILT PHASE

COUNSEL; NEWY DI SCOVERED EVI DENCE; AND

PROSECUTORI AL M SCONDUCT WAS PROPER AS THE

| SSUES WERE EITHER CONCLUSI VELY REBUTTED

FROM THE RECORD OR LEGALLY | NSUFFI Cl ENT AS

PLED

Appel lant clainms that trial counsel was ineffective for

failing to challenge the in-court identification of appellant by
state w tness Bobby Norton. Armstrong alleges that Norton's
identification was subject to attack because he al so stated that
he was (1) unsure whether he would be able to identify Arnstrong
again and (2) that he did not see Arnstrong’ s face that night.
Based on these two statements, Arnstrong argues that tria
counsel should have objected to Norton’s identification
testi nony. The state argued that summary denial was proper
given that the record conclusively establishes that Norton’s
identification was not unreliable and was properly adm tted at
trial.? |Insummrily denying relief, the trial court determ ned
that had trial counsel challenged Norton's identification pre-
trial it would not have been successful. Specifically the court
determ ned that,

All relevant facts necessary to assess the

credibility of Norton were presented. Using
the standard set forth in Strickland v.

26 The state also argued that this issue was procedurally
barred since a variation of it was raised on direct appeal
Arnstrong v. State, 642 So. 2d 730, 734 n. 2 (Fla. 1994). The
state maintains that position.
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WAshi ngton, 466 U. S. 668 (1984), this Court
finds that the outcone of the case woul d not
have been different had M. Mal avenda
objected to the identification made of the
Def endant by Nort on.
(PCR 647). The state asserts that the record bel ow supports the

trial court’s findings.

During the pre-trial notion to suppress, the state presented
the testinony of Deputy Sallustio, Katina Thomas, Genard
Ham | ton, and Nora Whitehead. The defense attenpted to
establish a consistent theme that any identification of

Armstrong by these witnesses was tainted because his photograph

had appeared on television and in the newspapers. (ROA 149-
186) . During cross-exam nation of Norton at trial this sane
argument was devel oped. The jury was aware of the fact that

Norton was initially unsure of his identification. However the
overall substance of Norton's testinony clearly denonstrates
t hat had a clear viewof Arnstrong that evening. (ROA 620-623).
Mor eover Norton accurately picked Arnstrong out of a photo |ine-
up shortly after the nmurder. (ROA 621-623). Consequently, the
record is clear that any challenge to Norton's in-court-
identification pre-trial at the notion to suppress would have
been futile.

The state would further note that even if trial counsel’s
performance was deficient in his failure to nore aggressively
attack the reliability of Norton's identification, Armstrong

cannot establish that the outcone of the proceedi ngs woul d have
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been different under Strickland v. Washington, 466 U.S. 668

(1984). As already noted, there were four other eye w tnesses
who clearly and unequivocally identified Armstrong. (ROA 148-
187, 626-776). Mor eover, nowhere in these proceedi ngs does
Arnmstrong present any argunment that he was not present at
Church’s restaurant that night.? Consequently, counsel’s claim
is totally void of nerit. The trial court’s ruling that

Mal avenda was not ineffective under Strickland was correct.

(ROA 646-647). Summary denial is warranted. Engle v. State,

576 So. 2d 696, 700 (Fla. 1991)(finding that trial counsel’s
failure to object to i nadm ssi bl e hearsay was not prejudicial as
substance of evidence was presented through properly admtted
testimony as well).

Armstrong next alleges that M. Ml avenda was ineffective
for failing to invoke the rule of sequestration until several
eyew tnesses had already testified. Arnstrong presents a vague
assertion that, “[t]his gave the witnesses the opportunity to
listen to the questions and answers and di scuss the testinony
with each other prior to facing the simlar questions
thenmselves.” Initial brief at 73-74. The trial court summarily
denied this claimfinding that it was legally insufficient as

pl ed. (PCR 647). The state asserts that the trial court’s

27 The state would also note that trial counsel conceded in
cl osing argunent that Armstrong was present at that crine scene
t hat evening. (ROA 1720).
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determ nati on was proper. Merely asserting that wi tnesses were
given the opportunity to listen to each other’'s testinony
wi thout alleging with any degree of specificity how Armstrong
was prejudiced by this fact does not entitle himto relief. See

Cain v. State, 758 So. 2d 1257(4th DCA 2000) (finding relief not

warranted on issue of failure to invoke rule of sequestration

wher e defendant failed to denonstrate prejudice). 2 See LeCroy

v. State, 727 So. 2d 236, 239 (Fla. 1998) 1998) (uphol ding

sunmary denial of notion were there is no factual support for

conclusory claim; Teffeteller v. Dugger, 734 So. 2d 1009 (Fl a.
1999) (uphol ding summary deni al of claim of i neffective
assi stance of counsel since nmotion does not allege facts that

are not conclusively rebutted by the record.); Mendyke v State,

592 So. 2d 1076, 1079 (Fla. 1992)(same).

Armstrong’ s next allegation of ineffectiveness all eges that
M. Mal avenda did not adequately challenge the reliability and
ultimately the adm ssibility of DNA evidence. Relying on Frye

V. United States 293 F. 2d 1013, 1014 (D.C. Cir. 1923); Murray v.

State, 692 So. 2d 157 (Fla. 1997) and Ramirez v. State, 651 So.
2d 1164 (Fla. 1995), Arnstrong alleges that Ml avenda failed to
properly challenge the data base and protocol used by the BSO

| ab; and failed to adequately challenge the qualifications of

282 For this Court’s edification, the trial testinony of the
“identification witnesses” was consistent with their testinony
fromthe notion to suppress hearing. (ROA 148-187).
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George Duncan, the state’'s serologist. Relying on the record,
the trial court summarily denied relief. The court found that
the requirements of Frye had been net through the state’'s
experts, Dr. Tracey as Tracey opined that DNA testing had been
accepted in the scientific community since the m d-seventies. ?°
The court further concluded that counsel’s performance was not

i neffective under Strickland, (PCR 647-648). The court rejected

Armstrong’s reliance on case | aw which was not avail able at the

time of trial. See Nelnms v. State, 596 So. 2d 441 (Fla.

1992) (rejecting claimof ineffective assi stance of counsel since
trial counsel cannot be expected to antici pate changes in | aw);

Way v. State, 568 So. 2d 1263 (Fla. 1990)(explaining that

counsel cannot be ineffective for failing to object to
hypnotically induced testinony since such evidence was
adm ssible at the time of trial). Lastly, any reliance on the
testimony of Duncan or Tracey did not change or underm ne
confidence in the outcone of the proceedi ngs under the prejudice

of Strickland, as the DNA evidence went solely to establish that

the victims blood was found in Arnstrong’s car. (PCR 648).
The court noted: “There was anple other evidence establishing
t hat when he was fatally shot Deputy G eeney was standi ng next

to the Defendant.” (ROA 890-891, 917-930, 950, 1622-1623). The

29 Duncan had been previously qualified as an expert in DNA
extraction. (ROA 1150-1154, 1166-1170, 1174-1176, 1184-1218).
(PCR 647).
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DNA evidence was nerely cunulative.” (PCR 648). The trial
court’s summary denial was correct as the record conclusively
rebuts Arnmstrong’s assertions against trial counsel.

The next allegation concerning trial counsel’s performance
was Malvenda’'s failure to object to inproper bolstering of
state’s witnesses by the trial court’s use of the w tnesses’
first nanmes; and by trial counsel’s failure to object to
unreliable testinony of Detective Kamrerer, an expert in |atent
fingerprints. Initial brief at 79-81. The state asserts that
this issue is not properly before this Court, as it was not
rai sed bel ow. In his nmotion for postconviction relief, under
the heading I111.B. “Judicial Error”, Arnmstrong presented a
variety of challenges to the trial court’s rulings. Arnstrong
alleged that the trial <court’s rulings denied him a fair
adversarial testing. I ncluded in that argunment was the claim

that the trial court erred in calling several w tnesses by their

first names and the trial court erred in allowing the testinony

of Detective Kammerer. (PCR (PCR 316-321, 448-449). The state
argued that the issue was procedurally barred as any chall enge
to the trial court’s rulings could have and should have been
rai sed on direct appeal. The court agreed and found this issue
to be procedurally barred. (PCR 649). Now on appeal, Arnstrong
nmodifies the claim by shifting the focus to a claim of

i neffective assistance of counsel for failing to challenge the
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court’s rulings rather than an independent challenge to the
trial court’s evidentiary rulings. Since this issue was not
properly raised below, it is not properly before this court on

appeal . See (Occhicone v. State 570 So. 2d 902, 906 (Fla

1990) (finding challenge to the sufficiency of the evidence to
establish existence of factor not sufficient to preserve |ater
constitutional challenge to jury instructions regarding

aggravating factors );Cf. Freeman v. State, 761 So. 2d 1055,

1069- 1070 (Fla. 2000)(finding bare assertion of ineffective
assi stance of counsel is a thinly veiled attenpt to have
underlying issue resolved on the nerits and is therefore
i nproper).

Armstrong chal l enges tri al counsel’s performance at the voir
dire of his trial. He clainms that (1) counsel was ineffective
in failing to ensure that a reader was present for those
proceedi ngs; and (2) counsel was ineffective in failing to
guestion or challenge Juror Baker. Wth regards to the first
issue, the trial court determned that the issue was l|legally
insufficient as pled, factually rebutted from the record and
procedurally barred. (PCR 654). The trial court’s ruling was
correct.

First, Arnstrong fails to explain how the presence of a
“reader” during voir dire would have ”"enhanced” or otherw se

aided in his ability to consult with is attorney. Relief is not
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war r ant ed. LeCroy v. State, 727 So. 2d 236, 239 (Fla. 1998)
1998) (uphol ding sunmmary denial of notion were there is no

factual support for conclusory claim; Engle v. State, 576 So.

2d 698, 700 (Fla. 1992) (ruling that motion is legally
i nsufficient absent factual support for allegations).

Second, this claimis not cognizable in this notion as it
is an issue which should have been raised on direct appeal

Kelly v. State 569 So. 2d 754, 756 (Fla. 1990)(hol ding that

trial errors apparent fromthe record are not cognizable in a
postconviction notion). Armstrong’s conclusory allegation that
trial counsel was ineffective is insufficient to overcone the

procedural bar. See Freeman, 761 So. 2d at, 1069-1070(fi nding

bare assertion of ineffective assistance of counsel is a thinly
veiled attenpt to have underlying issue resolved on the nerits
and is therefore inproper).

Third, the record conclusively rebuts Arnmstrong’s claim
Prior to voir dire, defense counsel specifically rejected the
idea that a reader was required for jury selection. (ROA 191).
Additionally, during voir dire Arnstrong conferred with counse
on at |east several occasions during the process. (ROA 326,

406, 437). Armstrong is not entitled torelief. Cf. Turner v.

State, 530 So. 2d 45, 49-50 (Fla. 1987)(finding no prejudice in
procedure where cause challenges were conducted in judge's

chanbers outside of defendant’s presence since counsel and
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def endant were able to confer prior to the exercise of
chal l enges). Summary deni al was proper.

Wth regards to Arnstrong’s claimthat trial counsel should
have pursued a challenge to juror Baker, the trial court
determ ned that the issue was legally insufficient as pled and
that the record did not contain any factual basis for the claim
(PCR 652). The state asserts that the trial court’s
determ nati on were proper.

The crux of Arnstrong’s allegation is as follows, “This
exchange denonstrates that M. Arnmstrong’s counsel failed to
pursue a line of questioning that |ikely would have reveal ed
bias against M. Arnstrong on an enotional basis or favor
towards the state based on Ms. Baker’'s famliarity with M.
Satz.” Initial brief at 83. The state asserts that this claim
is legally insufficient as pled. His hollow contention that
guestions by Ml avenda regarding Ms. Baker’'s famliarity with
M. Satz would “likely” have revealed a bias does not state a

claimfor relief. Teffeteller v. Dugger, 734 So. 2d 1009 (Fl a.

1999) (uphol ding sunmmary deni al of claim of I neffective
assi stance of counsel since notion does not allege facts that

are not conclusively rebutted by the record.); Mendyke v State,

592 So. 2d 1076, 1079 (Fla. 1992) (sane).
In addition, the record denonstrates that Arnstrong’s

factual assertion, i.e., Baker’s famliarity with Statz, borders
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on the absurd as it is a gross m scharacterization of the
responses of Ms. Baker.

First, at the begi nning of the voir dire process, the panel,
i ncluding Ms. Baker, was asked if anyone knew M. Statz. Wth
t he exception of prospective juror, M. Trop, the collective
response of the panel was “no.” (ROA 203-204). Second, the
guestions and remarks posed by M. Statz to Ms. Baker regarding
her knowl edge of crimnal law are identical to the questions
posed to other nmenbers of the voir dire panel. A const ant
inquiry by the state was whether the panel knew anything about
concepts in the law and could they put aside those
vi ews/ conceptions and listen to the judge's instructions. (ROA
248, 252, 259, 264, 270, 281, 290, 333, 344, 359). The exchange
between M. Statz and Ms. Baker under attack in this nmotion is

identical to exchanges between M. Statz and other panel

menber s:
MR. STATZ: In that regard M.
Gary, Judge Coker is the only one
who knows what all the lawis, and
is able to rule on what the lawis
in this case. Now, everybody has
some idea | am sure, as to what
the aw i s?”
MR. GARY: Yes.

(ROA 232). * * * * *

MR. STATZ: So you are well aware
of the differences between a civil
case and a crim nal case?
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MR. STURGESS: Yes.

MR. STATZ: Civil cases, noney
damages, wi || di sput es. A
crim nal case, obviously, you know
about now. I am sure you knew

anyway, that the state has the

burden of proving the charges

beyond a reasonabl e doubt ?

MR. STURGESS: Yes.

MR. STATZ: And you heard that term before?

MR. STRUGESS: Yes.
(ROA 363). The state asserts that these two excerpts, are
identical to the “Baker exchange” and hi ghlight the appropriate
context of the state’s inquiry/coments. No reasonabl e person
woul d believe M. Baker sonmehow knew the prosecutor in this
case. Trial counsel was not required to pursue such a frivol ous
line of inquiry. Summary denial by the trial court was proper.

I n his next all egation, Arnstrong all eges that he | acked t he

specific intent to commt first degree nurder. Hi s “nmental
di sabilities” prevented himfrom having the requisite intent.
Absent the requisite intent, Armstrong could have only been
found guilty of felony nmurder and his participation in the

robbery/ murder nust satisfy the dictates of Ennund v. Florida,

458 U.S. 7781 (9182) and Tison v. Arizona, 181 U.S. 137 (1987).

Initial brief at 83-84. The trial court summarily denied relief
as foll ows:

The claimis legally insufficient as pled.
The Defendant’s |evel of participation was
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addressed on direct appeal and is therefore,
procedural ly barred.

(PCR 657). Arnmstrong fails to denonstrate how this ruling was

incorrect. Armstrong does not state, describe or explain what

“disabilities” he experienced that would call into question the
overwhel m ng evidence of prenmeditation. Summary deni al was
war r ant ed. LeCroy v. State, 727 So. 2d 236, 241 (Fla.

1999) (uphol di ng summary deni al of Brady and “1 AC’ issues since
motion fails to present any specific facts in support of
clainms).

Additionally the evidence adduced at trial regarding
Armstrong’s level of participation has been described by this
Court as foll ows:

Armstrong next clainms that the
death penalty is not warranted in
this case Dbecause codefendant
Col eman received a |life sentence.
The facts of this case reflect
t hat Armstrong shot O ficer
Greeney at |least four tinmes at
cl ose range even through G eeney
never renmoved his gun from his
hol ster to return fire. Furt her,
as stated, the mtigating factors
in this case are insufficient to
out wei gh the aggravating factors.
This Court has repeatedly stated
that, when the defendant is the
shooter, the death penalty is not
di sproportionate even though a
codef endant received a |esser
sentence. Mordenti v. State, 630
So. 2d 1080 (Fl a. 1994), cert.
denied,--- US. ----, 114 S.Ct.
2726, 129 L.Ed.2d 849 (1994);
Downs v. State, 572 So.2d 895
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(Fl a. 1990), cert. denied, --- U S

----, 112 S.Ct. 101, 116 L.Ed.2d

72 (1991).
Armstrong, 642 So. 2d at, 739. Arnstrong failed to allege any
facts that would entitle himto an evidentiary hearing on this
claim The trial court’s summary deni al was proper.

In a separate sub-issue, Arnstrong alleges that the state

wi t hhel d excul patory evidence in violation of Brady v. Maryl and,

373 U.S. 83 (1963). He further contends that to the extent the
state did not withhold the alleged excul patory evidence, trial
counsel was ineffective for failing to present it to the jury

under Strickl and. The alleged exculpatory evidence are

statenents of an alleged material eye witness to the crine,
O ficer Ronnie Noriega from the Plantation Police Departnent.
Pursuant to a public records request, Arnstrong clains that he
received from the Plantation Police Departnment docunents
pertaining to an internal investigation regarding Noriega s
know edge of this crine. Those docunents include statenments
from Nori ega regardi ng what he saw on the night of the nurder of
O ficer Greeney. Armstrong now alleges that, “Noreiga’s
recol l ections of the crinme differ substantially fromthe theory
presented by the State and are both material and excul patory to
Armstrong.” Initial brief at 85. Additionally Arnmstrong
contends that Noriega' s account of what he saw corroborates co-

def endant Col eman’s all eged confession that he was the one who
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shot the officer from the restaurant door.3 [nitial brief at
87. The trial court summarily denied this claimand found the
fol | ow ng:

This Court finds that there was no Brady
vi ol ati on. The State did not wthhold
i nformation regardi ng Nori ega who was |isted
by the state as a wtness and how was
deposed by defense counsel. As with the
State, the Defendant had equal access to
Nor i ega. Further, this Court finds that
Noriega' s statenents given to internal
affairs do not incul pate Col eman nor do the
statenments contradict the State’ s theory.

(PCR 650). The record supports the trial court’s findings. The
state asserts that wunder either 1legal analysis, Brady or

Strickland, an evidentiary hearing is not warranted. See

Freeman 761 So. 2d at 1056( uphol di ng sunmary deni al of Brady and

Strickland clainms since defendant failed to make a prinma facie

showing that he is entitled to an evidentiary hearing).
In order to establish that a Brady violation occurred,
appellant is required to prove
(1) that the Governnment possessed evidence
favorable to the defendant (i ncluding

i npeachnent evi dence) ; (2) that the
def endant does not possess the evidence nor

30 |In a taped statenent to police at the tine of his
arrest, Col eman provided details of the shooting. He said that
O ficer Greeney had holstered his gun and was attenpting to
handcuff Arnmstrong when Coleman fired a shot from inside the
restaurant. At that point Arnmstrong was able to reach into his
car, retrieve his gun and shoot G eeney. Once Greeney fell to
the ground, Arnstrong stood over him and shot him several nore
times. (SR-ROA 496).

72



could he obtain it hinself wth any

reasonabl e diligence; (3) t hat t he
prosecution suppr essed t he favorabl e
evi dence; and (4) that had the evidence

been di sclosed to the defense, a reasonabl e
probability exists that the outcone of the
pr oceedi ngs woul d have been different.

Mendyk v. State, 592 So. 2d 1076, 1079 (Fla. 1992); Hegwood v.

State, 575 So. 2d 170, 172 (1991) (quoting United States v.

Meros, 866 F.2d 1304, 1308 (11th Cir.), cert. denied, 493 U S.

932 (1989)); Freeman supra.

A review of the record unequivocally denonstrates that the
state did not withhold any information regarding this w tness.
Trial counsel, Edward Mal avenda deposed O ficer Noriega. (PCR
525-555). Additionally, the record on appeal reveals that on
three separate occasions, the state listed Noriega' s nane in
di scovery. (SR-ROA 276, 347, 357). Consequently, Armstrong’s
al l egation that the state withheld this information under Brady
is patently false. Hegwood, 575 So. 2d at 172 (finding no Brady
vi ol ati on where defense had equal access to witness); Hunter v.
State, 660 So. 2d 244, 250 (Fla. 1995)(rejecting Brady claim
where record is undisputed that alleged w thheld photos were

presented to defense counsel at deposition); Scott v. State, 717

So. 2d 908, 912-913 (Fla. 1998)(sanme); Provenzano v. State, 616

So. 2d 428, 430 (Fla. 1993)(sane); Melendez v. State, 612 So. 2d

1366, 1367-1368 (Fla. 1993)(sane).

Furthernmore, Armstrong has not established that the
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substance of Noriega's statenents were in any way excul patory
under Brady, nor are they of such a nature that had they been
presented to the jury there is a reasonable probability that the
results of the proceedings would have been different under

Strickl and. Armstrong has never provided any court with the

actual substance of Noriega' s statenment nor does he offer any
| egal explanation regarding its significance. In addition to
t he deposition taken by defense counsel, Noriega gave two sworn
statenments to investigators on February 22, 1990 and February
23, 1990. (PCR 556-581). A sunmmary of Noriega' s three
statenents foll ows.

Nori ega was driving past Church’s Restaurant when he heard
two shots. He | ooked over and saw two bl ack mal es st andi ng next
to a blue Toyota. He then heard four nore shots and he ducked
for cover. At that point, he tenporarily |lost control of his
patrol car. Once he regained his conposure and control of his
vehicle, the Toyota was gone. He immediately saw a Broward
Sheriff deputy running to the aid of a victimon the ground in
the restaurant’s parking |ot. Noriega was traveling
approximately forty-five to fifty mles an hour at the tinme he
Wi t nesses these events.

Not ably, Noriega was unable to provide any description of
the two black nmen; he had no idea how |l ong the victim had been

| ayi ng on the ground; nor could he estimte how nuch tinme had
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el apsed during this encounter. The state asserts that this very
general and sonewhat vague account of the final seconds of the
crim nal episode is no way material or excul patory. Contrary to
Armstrong’s pleadings, this information neither inplicates
Col eman as the shooter nor does it in any way contradict the
state’ s evidence presented at trial. To the contrary, Noriega's
observations corroborate Sallustio’s account of the final
seconds. Sallustio testified at trial that eventually both
Coleman and Arnmstrong were standing next to the Toyota.
Sallustio fired several rounds at themand they eventually fl ed.
(ROA 809, 857). G ven the conplete absence of any excul patory

i nformation, sunmary deni al of this claimwas proper. See LeCroy

v. State; 727 So. 2d 236, 238 (Fla. 1998) (uphol ding sunmary

deni al of Brady and Strickland cl ai msince excul patory nature of

“evidence” is based on conjecture and specul ation); Scott v.
State, 634 So. 2d 1062, 1065 (Fla. 1993)(upholding summry
deni al where new evidence fails to exonerate defendant and is in
contradiction to defendant’s prior statenments); Freeman 761 So.
2d at 1062-1063 (upholding summary denial of Brady and

Strickland clainms since the evidence was known to the defense

and it would not have produced an acquittal at retrial).
Armstrong next argues that he was entitled to an evidentiary
hearing regarding his claim that he has uncovered newy

di scovered evidence. Relying on Jones v. State, 591 So. 2d 911
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(Fla. 1991) and Gunsby v. State, 670 So. 2d 920 (Fla. 1996),
Armstrong al |l eges that co-defendant Wayne Col eman has confessed
to another inmate that he, and not Arnstrong, actually killed
O ficer Geeney. This new evidence was presented in two taped
statenments taken of inmate Anthony Cooper in 1997 in which he

claims that Coleman admtted to him that “Coleman was in the

doorway when he shot his weapon and killed the officer.”
Initial brief at 88. The trial court properly denied relief
absent an evidentiary hearing. The court determ ned as foll ows:

The physi cal evidence, eyew tness testinony,
the Defendant’s purchase of a nine-
mllinmeter sem automati ¢ weapon during the
nonth before the crine and the fact that the
Def endant was seen with a nine-mllimeter
sem -aut omati ¢ weapon right after the nurder
conclusively show, and this Court finds
wi t hout question, that Lancel ot Arnmstrong is
the killer of Deputy Greeney. See Suprene

Court anal ysi s of physi cal evi dence.
Arnstrong, 642 So. 2d at 737.
(PCR 651-652). The record conclusively supports the trial

court’s determ nation as this evidence is not of such a nature
that it would probably produce an acquittal on retrial. Jones,
591 So. 2d at 915.

The physi cal evidence adduced at trial and unassailed in the
nmotion for postconviction relief is that O ficer Geeney’'s
killer was standing no nore than six to nine inches from G eeney
when he was killed. Additionally, G eeney was standing next to
Armstrong’s car when he was killed. (ROA 890-891, 950, 917-930,

1622-1623). Second, the shots fired at Sallustio and the fatal
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bullets to Oficer Greeney were fired fromthe same gun, a nine-
mllimeter, sem-automatic weapon. (ROA 1614-1621, 1636).
There were five spent casings froma 9 mllineter sem -autonmatic
gun found in Armstrong’ s car. (ROA 1330-1340). Consequently,

the killer had to be standing next to Arnstrong’s car at the

time the fatal shots were fired. It was physically inpossible
for the Kkiller to have fired the fatal shots from the
restaurant. This Court characterized the relevant physical

evi dence as foll ows:

A nunber of shell casings were
recovered from the scene. Al |l of
the bullets renpved from Sal | usti o
and Greeney were fired from a

nine-millimeter, sem -automatic
weapon; Greeney had been shot
from close range. Evi dence
refl ected t hat Armst rong had
pur chased a nine-mllimeter,
sem -automati ¢ weapon the nonth
before the crine. Arnmstrong's

prints were found in the blue
Toyota as well as on firearmforns
found in the car. Addi t i onal
ballistics evidence reflected that
the shot s fired from t he
restaurant did not come from a
nine-mllineter, sem -autonatic
weapon. This indicated that only
sonmeone near the car could have
fired the shots that wounded
Sallustio and Kkilled Greeney.

Addi tionally, testi mony was
i ntroduced to show that Arnstrong
was seen with a nine-mllineter,

sem -automatic gun right after the
incident. Armstrong was convicted
as charged.

Arnstrong, 642 So. 2d at 737.(enphasis added). Consequently,
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taking Arnstrong’s newly discovered evidence as true, that
Col eman “confessed” to Cooper that he fired the fatal shot,
such evidence would not have produced an acquittal at retrial

| ndeed, the facts given by Coleman in his alleged “confession”
are physically inconpatible and inconsistent with the evidence
adduced at trial. There is no reasonable probability that the
out come of the proceedi ngs woul d have been different since the
claimis conclusively rebutted from the record. Armstrong’s

request for an evidentiary hearing regarding this claim was

properly denied. See Scott, 634 So. 2d at 1064 (Fla.
1993) (uphol ding sunmary denial of newly discovered evidence

cl ai m where evidence does not exonerate defendant); LeCroy v.

Dugger, 727 So. 2d 236, 238 (Fla. 1999) (uphol di ng sunmary deni al
of newly discovered evidence claim as there was “plethora of
physi cal and circunstanti al evi dence” of defendant’s guilt) cf.

Bl anco v. Dugger, 702 So. 2d 1250, 1252 (Fla. 1997) (uphol di ng

denial of claim of newy discovered evidence after an

evidentiary hearing since evidence is totally inconsistent with

evi dence adduced at trial); Torres-Arboleda v. Dugger, 636 So.
2d 1321, 1324 (Fla. 1992) (uphol di ng denial of newly discovered
evi dence of alibi where new evidence was in total contradiction

of evidence presented at trial); conpare Johnson v. Singletary,

647 So. 2d 106, 110 (1994)(remandi ng for an evidentiary hearing

where chal |l enged testinony is not rebutted by other evidence).
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| SSUE |11
THE TRI AL COURT PROPERLY DENI ED APPELLANT’ S
CLAI M THAT HE DI D NOT RECEI VE ALL THE PUBLI C
RECORDS TO WHI CH HE WAS ENTI TLED

Relying on Porter v. State, 653 So. 2d 375 (Fla. 1995) and

Muehl eman v. State, 623 So. 2d 480 (Fla. 1993), Arnmstrong states

that he never received public records from various state
agencies. “Anotion to conpel disclosure of certain records was
filed on March 5, 1997 but was never heard by the | ower court.”
Initial brief at 90. Additionally, Armstrong alleges that
records from the Repository are “illegible, inconplete, and
truncated.” Initial brief at 91. 1In rejecting this claim the
trial court determ ned that appellant’s requests for docunents
pursuant to the public records laws was fully litigate and any
out st andi ng argunments were waived. (PCR 645). That concl usion
is supported by the record.

At a status hearing on March 30, 1999, two years after
appellant filed his initial mtion to conpel production of
records, the trial court advised all the parties that he was
going to set the entire matter down for a hearing in order to
di spose of all existing matters pertaining to public records
issues. (PCR 856). 1In anticipation of the upcom ng hearing the
court granted several notions to conpel. (PCR 855-857). Counsel
t hen advi sed the Court that there would be no additional demands

ot her than those that were just discussed and resolved. (PCR
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856) .

At the next court date on July 1, 1999, the trial judge
conduct ed an extensive hearing on the outstandi ng public records
i ssues. The court ruled on various agencies objections to the
public records requests (PCR 861-889). The Court al so granted
appellant’s request for a nmotion to conpel issued to the
Repository requesting that the provide all records that they had
received up to that point. (PCR 890-891). At the concl usion of
t he hearing, counsel advised the court that she had uncovered an
out standing public records motion from March of 1997. (PCR
896). When questioned about why she was unprepared to resolve
the issue on that day, counsel stated that she was unfam i ar
with the document because she was not on the case in 1997. (PCR
897-900). The trial court determ ned that since counsel had not
been prepared, and that he had already been very lenient with
granting additional time to resolve all of the outstanding
i ssues, he deened that the prior outstanding notion to conpel
was wai ved. (PCR 900). Over the next several nonths the trial
court held an additional seven hearings to ensure that the
public records issues were resolved. (PCR 900-992). At the
conclusion of the entire public records process, counsel
informed the court of the follow ng:

| will say Your Honor, that whatever-what
you have received, what has been sent to the

Repository, pursuant to all of our requests
and out Mdtion to Conpel, and all the
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litigation we’ve been doing this past year,

| ve received all copies that have been sent

to the Repository, but for what we' ve

di scussed today.
(PCR 993). At that point, the court with the agreenent of
appel lant’s counsel stated that it would now set a date certain
for appellant to file his anmended notion for postconviction
relief. (PCR 993). Based on the recounted facts above, the
state asserts that the this issue is both w thout nerit and

unpreserved given counsel’s representations to the court bel ow.

Lopez V. Singletary, 634 So. 2d 1054, 1058 (Fl a.

1993) (explaining that a an issue regarding public records nust
be pursued with the trial judge otherwise the issue wll be

deenmed wai ved.)
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| SSUE |V

ARMSTRONG S CLAI M THAT HE | S | NNOCENT OF THE
DEATH PENALTY AND THAT H' S JURY RECEI VED

UNCONSTI TUTI ONAL | NSTRUCTI ONS )
PROCEDURALLY BARRED AND REBUTTED FROM THE
RECORD

Armstrong al l eges that he is “i nnocent of the death penalty”

pursuant to Sawer v. Witley, 112 S. Ct. 2514 )1992).

Specifically he alleges that; (1) the jury was given
unconstitutionally vague instructions regarding the aggravating
factors upon which it could rely; and (2) his sentence of death
is disproportionate because there is a |l ack of aggravation and
overwhel m ng evidence of mtigation. |Initial brief at 92. The
trial court summarily denied relief finding that these are
i ssues which either could have or were actually raised on direct
appeal. (PCR 654). A review of the issues litigated on direct
appeal support the trial court’s conclusions.

On direct appeal Arnstrong presented numerous chall enges to
his death sentence including the follow ng: (1) the aggravating
factors relied upon in this case are unconstitutional;(2) the
trial court erred in separately and independently finding two
aggravating factors that were duplicative,(3) the trial court
erred in denying a request for a limting/doubling instruction
regardi ng two separate aggravators, (4) the death sentence i s not
proportionally warranted in this case based on the fact that the

co-defendant’s participation was greater and he received a life
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sentence; (5) the weakness of the aggravating factors and
strength of the mtigating factors makes the sentence of death
di sproportionate, (6) the trial court erred in refusing to find
and weigh non-statutory mtigation, (7) the trial «court
i nproperly relied upon the contenporaneous robbery of Kay Allen

in support of two separate aggavating factors, Arnmstrong V.

State,, 642 So. 2d 730, 734 (Fla. 1994). Relitigating the
substance of +these issues again in these proceedings is

prohi bited. See Rivera v. State, 717 So.2d 477, 480 n.2 (Fla.

1998) (finding claimto be procedurally barred as it is nmerely

using a different argunment to raise prior claim; Marajah v.

State, 684 So. 2d 726, 728 (Fla. 1996)(finding it inappropriate
to use collateral attack to relitigate previous issue). Harvey
v. Dugger, 656 So.2d 1253, 1256 (Fla. 1995)(sane). The tria

court’s summary deni al was proper.
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| SSUE V

APPELLANT” S CLAIM THAT THE JURY WAS G VEN

UNCONST | TUTI ONAL PENALTY PHASE JURY

| NSTRUCTI ONS |'S PROCEDURALLY BARRED

Armstrong makes three separate challenges to the penalty

phase jury instructions/aggravating factors. The first is a
challenge to all the jury instructions applicable to the
aggravating factors found to exist inthis case. He clains that
t hey are unconstitutionally vague. The second is a challenge to
t he penalty phase instruction which i nproperly shifts the burden
to appellant and force himto prove that should be sentenced to
life. And the third is a claim that the felony-nurder
aggravating factor does not sufficiently narrow the class of
death eligible defendants. The trial court found this claimto
be procedurally barred as the i ssues were either raised or could
have been raised on direct appeal. (PCR 654). The record
supports the trial court’s ruling.

On direct appeal Arnmstrong raised fifteen i ssues regarding

sentencing. Arnstrong v. State, 642 So. 2d 703, 734 & n.2 (Fla.

1994). They included challenges to the aggravating factors as
well as a claimthat the penalty phase instructions inproperly
shifted the burden of proof to the defendant. [d.

G ven the fact that the “burden shifting” argument was
rai sed and rejected on appeal, Arnstrong fails to denonstrate

why he is entitled to relitigate this issue. Mrajah v. State,
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684 So. 2d 726, 728 (Fla. 1996)(finding it inappropriate to use
collateral attack to relitigate previously denied issue); Harvey
v. Dugger, 656 So. 2d 1253, 1256 (Fla. 1995)(sane). 3

Armstrong’s challenge the jury instructions applicable to
the aggravating factors is also barred as it is an issue that
coul d have been raised on direct appeal but never was. Turner
v. State, 614 So. 2d 1075, 1081 (Fla. 1993) (uphol ding summary
denial of constitutional challenge to jury instructions for
failing to preserve issue at trial).

And finally, appellant’s challenge to the constitutionality
of the “felony nurder” aggravating factor is also procedurally
barred as it was an issue that could have been raised on direct

appeal. Turner, supra. In any event this Court has repeatedly

rejected this argunent. Blanco v. State, 702 So. 2d 1250 (Fl a.

1997); Freeman v. State, 761 So. 2d 1055, 1067 (Fla. 2000).

Summary deni al was proper.

31 Morever this Court has repeatedly rejected this argunent.
Rut herford v. Moore, 774 So. 2d 634, n. 8 644(Fla. 2000); Denps
v. State, 714 So. 2d 365, n. 8 368 (Fla. 1998); Johnson v.
Moore, 27 Fla. L. Weekly S789, 791 (Fla. Septenber 26, 2002).
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| SSUE VI
ARMSTRONG S CLAI M THAT THE STATE | NTRODUCED
NONSTATUTORY AGGRAVATI NG Cl RCUMSTANCES | S
LEGALLY | NSUFFI CI ENT AS PLED
Armstrong makes a conclusory allegation that the state
i ntroduced irrelevant non-statutory aggravating evidence into
t he proceedings. He further alleges that the trial court relied
upon several i nperm ssible factors i n its sent enci ng
determ nation. Armstrong neither specifies what or where in the
record that inproper evidence or argument can be found. The
trial court found the claim to be legally insufficient as
Armstrong failed to present any factual support for the claim
(PCR 655). In his initial brief, Armstrong does not offer any

factual or legal reason that would call into question the

court’'s determnation. Cf. LeCroy v. State, 727 So. 2d 236, 239

(Fla. 1998) 1998) (uphol di ng summary deni al of notion were there

is no factual support for conclusory claim ; Engle v. State

576 So. 2d 698, 700 (Fla. 1992) (ruling that notion is legally

insufficient absent factual support for allegations). See also

Kennedy v. State, 547 So. 2d 912, 913 (Fla. 1989) ("A defendant
my not sinply file a notion for post-conviction relief
contai ning conclusory allegations that his or her trial counsel
was ineffective and then expect to receive an evidentiary

hearing."); Roberts v. State, 568 So. 2d 1255, 1258 (Fla. 1990)

("The second and third clainms are devoid of adequate factual
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al l egations and therefore are insufficient on their face.”).
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| SSUE VI I
ARMSTRONG S CLAIM THAT HE WAS ABSENT FORM
CRITICAL STAGES OF HIS TRIAL IS LEGALLY
| NSUFFI CI ENT AS PLED, PROCEDURALLY BARRED
AND W THOUT MERI T
Armstrong alleges that he was effectively absent from a
critical stage of his trial, i.e., voir dire process, since he
was not provided a “reader” to assist him To the extent trial
counsel failed to secure the presence of a “reader,” he rendered
ineffective assistance of counsel. In sunmarily denying the
claim the trial <court determned that it was legally
insufficient as pled, procedurally barred and refuted by the
record. (PCR 654). The trial court’s ruling was correct.
Armstrong fails to explain how the presence of a “reader”

during voir dire woul d have "enhanced” or otherw se aided in his

ability to consult with is attorney. Relief is not warranted.

LeCroy v. State, 727 So. 2d 236, 239 (Fla. 1998) 1998) (uphol di ng
sunmary denial of notion were there is no factual support for

conclusory claim; Engle v. State, 576 So. 2d 698, 700 (Fla.

1992) (ruling that motion is legally insufficient absent factual
support for allegations).
Second, this claimis not cognizable in this notion as it

is an issue which should have bene raised on direct appeal

Kelly v. State 569 So. 2d 754, 756 (Fla. 1990) (hol ding that
trial errors apparent fromthe record are not cognizable in a

postconviction notion). Arnmstrong’s conclusory allegation that
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trial counsel was ineffective is insufficient to overcone the

procedural bar. See Freeman v. State, 761 So. 2d. 1055 (Fl a.

2000) (finding bare assertion of ineffective assistance of
counsel does overconme procedural bar to review of the
substantive underlying claim.

Third, the record conclusively rebuts Arnstrong’s claim
Prior to voir dire, defense counsel specifically rejected the
i dea that a reader was required for jury selection. (ROA 191).
Addi tionally, during voir dire Arnstrong conferred with counsel
on at |east several occasions during the process. (ROA 326,

406, 437). Arnmstrong is not entitled torelief. Cf. Turner v.

State, 530 So. 2d 45, 49-50 (Fla. 1987)(finding no prejudice in
procedure where cause challenges were conducted in judge's
chanbers outside of defendant’s presence since counsel and
def endant were able to confer prior to the exercise of

chal | enges) .
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| SSUE VI 11

ARMSTRONG S CLAIM THAT HI'S CONVI CTI ONS AND
SENTENCE ARE A VI OLATI ON OF | NTERNATI ONAL
LAW | S PROCEDURALLY BARRED

Armstrong alleges that he was deprived of his right to
consult with Jamaican consular officials upon his arrest. The
trial court determ ned that the issue was procedurally barred.
(PCR 659). Armstrong has not presented any factual or |ega

argument that would call into question the trial court’s ruling.

Maharaj v. State, 778 So. 2d 944, 959 (Fla. 2000).
Furthernmore, this Court has also rejected this claim based
on a defendant’s inability to establish that he has standing to
make this chall enge. Maharaj, 778 So. 2d at 959. Summary

deni al was proper.
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| SSUE | X
ARMSTRONG S CHALLENGE TO THE STATE S METHODS
OF EXECUTION IS LEGALLY I NSUFFICIENT AND
W THOUT MERI'T
Based on the executions of Pedro Medina, Judy Buenoano,
Dani el Remeta, Leo Jones, and Allen Lee Davis, Armstrong argued
to the trial court that use of the electric chair in Florida is
cruel and unusual punishnent. Armstrong al so chall enged the
constitutionality of Florida s alternative nethod, execution by
| ethal injection. Armstrong did not offer any factual or |egal
support for his conclusory allegation against lethal injection
as a nethod of execution. The trial court found the claimto be
wi thout nmerit and by reference to the state’s response it al so

found the claimto be legally insufficient. (PCR 655). The

state asserts that summary denial was proper. See Jones V.

State, 701 So. 2d 76 (Fla. 1997); Buenoano v. State, 717 So. 2d

529 (Fla. 1998); Reneta v. Singletary, 717 So. 2d 536 (Fla.

1998); Provenzano v. Moore, 744 So. 2d 413, (Fla. 1999). Sins

v. Moore, 754 So. 2d 657 (Fla. 2000).
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| SSUE X
THE TRI AL COURT PROPERLY FOUND APPELLANT' S
CHALLENGE TO THE RULE WHI CH PROHI BI TS JUROR
| NTERVI EW6 TO BE LEGALLY | NSUFFI CI ENT AND
PROCEDURALLY BARRED
Citing to Florida Rul e of Professional Conduct 4-3.5(d)(4),
Armstrong alleges that this rule which prohibits juror
interviews “inpinges upon M. Arnmstrong’s right to free
association and free speech.” Initial brief at 98. The trial
court found this claimto be legally insufficient as pled and
procedurally barred for failing to raise it on appeal. (PCR
655). The state assets that summary denial was proper. Gaskin
v. State, 737 So. 2d 209, 520 n.6 (Fla. 1999)(finding
procedurally barred a challenge to the rule which prohibits

juror interviews to determ ne whether m sconduct has occurred);

Thonpson v. State, 759 So. 2d 650, n.12 (Fla. 2000); Arbeleaz

v.State, 775 So. 2d 909 (Fla. July 13, 2000)(sane).
Additionally, summary denial is warranted since Arnstrong
has failed to plead a claim for relief under Rule 3.850. The
Rul es of Professional Conduct are pronulgated by the Florida
Suprene Court to regulate nenbers of the Florida Bar. Arnstrong
is not a menber of the Bar. Therefore, Arnstrong does not have
standing to challenge the applicability of a rule that does not
govern him directly. Arbel eaz, (rejecting as l egal ly
insufficient a defendant’s challenge to rule of professional

conduct as appel |l ant
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does not have standing to do so). 3%
| SSUE Xl

ARMSTRONG S ALLEGATI ON THAT HE | S I NSANE | S
LEGALLY | NSUFFI CI ENT AS PLED

Arnmstrong alleges that he is insane to be executed yet he
al so concedes that the claimis “not ripe for consideration”,
Initial brief at 98. Wthout any factual support, Arnstrong
rai ses the i nadequate claimin an effort to “preserve” the claim
for later review. The trial court rejected Armstrong’ s attenpt
and found the claimto be legally insufficient as pled. (PCR

657-658) . The state asserts that summary denial was proper

See LeCroy v. State, 727 So.2d 236,239 (Fla. 1998) (uphol di ng
sunmary denial of notion were there is no factual support for

conclusory claim ; Engle v. State, 576 So. 2d 698, 700 (Fl a.

32 Moreover, the law allows juror interviews under certain
circunstances. See Roland v. State, 584 So. 2d 68, 70 (Fla. 1st
DCA 1991) (finding no crimnal rule allowng for postverdict
juror interviews, but noting application for such by notion “as
a matter of practice”); Sconyers v. State, 513 So. 2d 1113, 1115
(Fla. 2d DCA 1987) (construing crimnal rules to allow post-
verdict juror interviews upon notion which makes a prim facie
showi ng of juror msconduct); cf. Glliamv. State, 582 So. 2d
610, 611 (Fla. 1991) (affirm ng denial of defendant’s notion to
conduct post-verdict interview of jurors where defendant failed
to make prim facie show ng of m sconduct); Shere v. State, 579
So. 2d 86, 94 (Fla. 1991) (affirmng denial of defendant’s
nmotion to conduct post-verdict interview of jurors); Fla. R
Civ. P. 1.431(h) ("“A party who believes that grounds for |egal
chall enge to a verdict exists may nove for an order permtting
an interview of a juror or jurors to determ ne whether the
verdict is subject to challenge.”). |If counsel is able to nmake
a priman facie showng of msconduct, he can obtain juror
i nterviews.
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1992) (ruling that motion is legally insufficient absent factual

support for allegations). See also Kennedy v. State, 547 So. 2d

912, 913 (Fla. 1989) ("A defendant nmay not sinply file a notion
for post-conviction relief containing conclusory allegations
that his or her trial counsel was ineffective and then expect to

receive an evidentiary hearing."); Roberts v. State, 568 So. 2d

1255, 1258 (Fla. 1990) ("The second and third clainms are devoid
of adequate factual allegations and therefore are insufficient

on their face.”); Cf. Carroll v. State, 815 So. 2d 601, 623 &

n.22 (Fla. 2002)(finding claimthat defendant is inconpetent to

be executed is premature); Hall v. Mwore, 792 So. 2d 447, 450

(Fla. 2001).

Additionally, in the future, if Arnmstrong is able to
denonstrate good cause as to why he should be entitled to file
an amendment or successive notion, that i ssue woul d be addressed

at the appropriate tine. See generally Florida R Crim Pro.

3.850 (f); See MConn v. State, 708 So. 2d 308 (2nd DCA

1998) (finding insufficient, defendant’s request to anend
post conviction notion based on allegation that it was “in the

best interest of justice”). Summary denial was warranted. 3

33 Nor does filing an insufficient pleading preserve the
claimfor future consideration in federal court. Cf. Webster v.
Moore, 199 F.3d 1256 (11th Cir. 2000)(ruling that tolling
mechani sm of federal habeas provision is not applicable unless
state pleadings conply with state court I|imtations and
requi rements).
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| SSUE XI |
ARMSTRONG S CLAIM THAT HE IS ENTI TLED TO A
NEW TRI AL BASED ON CUMJULATIVE ERROR WAS
PROPERLY DENIED AS THE CLAIM |S LEGALLY
| NSUFFI CI ENT AS PLED AND PROCEDURALLY BARRED
Armstrong clains that, he did not receive a fundanentally
fair trial based on “the sheer nunmber and types of errors that

occurred in his trial... Initial brief at 99. The trial court
found this claim to be legally insufficient as pled, and
procedurally barred. (PCR 653). The state asserts that summary

deni al was proper. See Zeigler v. State, 452 So.2d 537, 539

(Fla. 1984) (“In spite of Zeigler’s novel, though not
convincing, argunent that all nineteen points should be viewed
as a pattern which could not have been seen until after the
trial, we hold that all but two of the points raised either
were, or could have been, presented at trial or on direct
appeal. Therefore, they are not cogni zabl e under rule 3.850."),

sentence vacated on other grounds, 524 So.2d 419 (Fla. 1988);

Chandl er v. Dugger, 634 So. 2d 1066, 1068 (Fla. 1994)(sane);

Rivera v. State, 717 So. 2d 477, 480 n.1 (Fla. 1998)(sane);

Occchicone v. State, 768 So. 2d 1037, 1040 (Fla. 2000); Freeman

v. State, 761 So. 2d 1055, n. 2 1073(Fla. 2000); Valle v. State,

705 So. 2d 1331 (Fla. 1997); Jackson v. Dugger, 633 So. 2d 1051

(Fla. 1993); Torres-Arboleda v. Dugger, 636 So. 2d 1321, 1323-

1324 (Fla. 1994); Melendez v. State, 718 So. 2d 746, 749 (Fl a.

1989)
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CONCLUSI ON

Wher ef ore, based on t he foregoi ng argunents and aut horities,
the State requests that this Honorable Court affirmthe tria

court’s denial of appellant’s notion for postconviction relief.

Respectfully subm tted,

CHARLI E CRI ST
Attorney Genera

CELI A A. TERENZI O

Assi stant Attorney Ceneral

Fla. Bar No. 0656879

1515 North Flagler Drive
Suite 900

West Pal mBeach, FL 33401- 3432

(561) 837-5000

CERTI FI CATE OF SERVI CE

| hereby certify that the foregoing docunent was sent by
United States nmail, postage prepaid, to Rachel Day, Esq. O fice
of the Capital Collateral Regional Counsel, 101 N E 3¢ Ave.
#400, Fort Lauderdale, Florida 3301, this ___ day of January,

2003.

CERTI FI CATE OF FONT

| HEREBY CERTIFY that the size and style of the type used
in this brief is Courier New, 12 point, a font that is not

proportionately spaced.

96



97

CELI A A. TERENZI O
Assi stant Attorney Ceneral



