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ARGUMENT | A

THE JOHNSON V. M SSI SS| PPl CLAI M

The State admitted that M. Arnstrong’s jury was inproperly
instructed with an unconstitutional prior violent felony aggravator
at trial. See, State’s Answer Brief at page 11. On direct appeal,
this Court conceded that M. Arnstrong’s jury was inproperly
instructed to double two aggravating circumstances and that the sane
jury was not properly allowed to consider a limting instruction that

the judge failed to give. See Arnmstrong v. State, 642 So.2d 730 (Fl a.

1994) .

I n conducting a harml ess error analysis, this Court also found
that there was “negligible” mtigating evidence admtted at penalty
phase and therefore, was satisfied in finding that the instructional

errors to the jury were harm ess. Arnstrong v. State, 642 So.2d 730,

739 (Fla. 1994).

However, when this Court made those | egal and factual decisions
in 1994, it did not know that one of the aggravators was
unconstitutional, and that a nountain of mtigation existed but was
not presented due to ineffective assistance of counsel. Nor did this

Court know that Ring v. Arizona, 536 U. S. 584 (2002) would nake

proper instructions to the jury an essential elenment of M.
Armstrong’s trial. The State in its Answer has conveniently ignored

the implications of Ring and consciously avoi ded the obvious.



Current casel aw precludes the inposition of a procedural bar on M.
Armstrong when one has never been inposed in the past. Any argunent
about what the State “coul d” have presented in aggravation is
irrelevant, and such a prospective treatnent is not supported by any
current casel aw

In order for the State’s argunment to be correct, this Court
woul d be conpelled to overturn the United States Suprene Court

decision in Johnson v. Mssissippi, 108 S. Ct. 1981 (1988) and its

own precedent in Duest v. Singletary, 997 F. 2d 1336 (11'M Cir. 1993)

and in Rivera v. State, 629 So. 2d 1261 (Fla. 1993).

Even though the State argues this Court should conduct a
harm ess error analysis on this claim under Ring and prior casel aw,
M. Arnstrong suggests that the instructional errors in his case rise
to the level of a structural defect. There is no way to assess the
i npact of the Massachusetts victinms testinmny and no way to di scover
how nmuch consideration the jury gave to the instructions it doubl ed

and what it would have done had it been given a limting instruction.

Under even a cursory cumul ative analysis of the case, it is
difficult to ignore the inpact of trial counsel’s failure to explore
and present conpelling mtigation. Even when inproperly instructed
and wi thout significant mtigation presented, three jurors voted for

life. If this Court is to consider for the first time what the jury



would do with a different prior violent felony aggravator, then it
al so nust imagi ne what the jury would have done with the mtigation
present ed by post-conviction counsel at the evidentiary hearing. Cf.

Gunsby v. State, 670 So.2d 920 (Fla. 1996).

The | ower court properly found that no procedural bar applied

to M. Arnstrong. It held that Duest v. State, 555 So. 2d 849,

851(Fla. 1999) controlled because this Court rejected an identical
procedural bar argunment by the State. As the |ower court stated, "As
related to the issue of a procedural bar, the facts in Duest and
Arnstrong are virtually indistinguishable" (PC-R 782).

In both Duest and Arnstrong, the State clainmed that the Johnson
clai mwas procedurally barred because of the delay in vacating the
prior felony conviction after the sentence of death was inposed.
However, the Johnson issue did not becone ripe until the
Massachusetts felony was actually vacated. Because the clai mwas not
procedurally barred in Massachusetts, it is not barred in Florida.
The | ower court agreed citing that under Massachusetts |aw there was
no procedural bar (PC-R 783). Thus, no authority supports a
procedural bar in M. Arnstrong' s case.

M. Arnmstrong's Massachusetts conviction was vacated in 1999.

He raised it in a Rule 3.850 notion in 2000, at the earliest
opportunity. It is the date of the vacated conviction that is

significant. The |ower court specifically found this Court’s opinion



in Duest v. State, 555 So. 2d 849 (Fla. 1999) controlled (PC-R 782-
783) ' M. Arnstrong's claimis not procedurally barred.

| f not procedurally barred, the State then suggests that any
Johnson error is harmess. M. Arnmstrong has repeatedly argued that
this error is not subject to harm ess error analysis when it
constitutes a structural error. The State failed to address the
potential structural defect at all.

The | ower court also failed to address whether the error was
structural. Instead, it sinply conducted a harm ess error anal ysis.
Both the I ower court and the State have ignored the substantial case
law that plainly states that harm ess error analysis is not

appropri ate where Johnson clains are involved. |In Johnson, the

United States Supreme Court held that it would not have been
appropriate to subject this error to a harm ess error analysis. As
the Court held

...the error here extended beyond the nere invalidation of an
aggravating circunstance supported by evidence that was ot herw se
adm ssible. Here the jury was allowed to consider evidence that has

been revealed to be materially inaccurate.

(Johnson v. M ssissippi, 108 S. Ct at 1988)[ enphasi s added].

! See also Rivera v. State, 629 So. 2d 105 (Fla. 1993); Preston
v. State, 564 So. 2d 120 (Fla. 1990); See also Johnson v.
M ssissippi, in which the United State Suprene Court rejected that a
procedural bar should be relied on by the M ssissippi Supreme Court
because it had not been “consistently or regularly applied.” Johnson

v. Mssissippi, 108 S. Ct. at 1988.
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The Suprene Court made this distinction before the advent of Ring v.
Ari zona, which now mandates that a jury nust be properly instructed
because the aggravators are an el enent of the charged of fense.

Here, the penalty phase jury did not know that the prior
viol ent felony was unconstitutional. The jury was confronted not
only with testinony of John Cl ough, Assistant Clerk Magistrate from
Massachusetts, to authenticate a certified copy of M. Arnmstrong's
unconstitutional conviction for felony indecent assault and battery
of a fourteen-year-old, but also graphic and enotional testinmony from
Rose Flynch, the alleged victimof the sexual battery. It is
irrel evant whether the State now believes that it did not give the
case “undue enphasis.” The jury considered an unconstitutional
aggravating circunstance.

The | ower court failed to consider the weight that this
i nproper aggravator had on the jury and failed to address the issue
that this inadm ssible testinony could have swayed the jury to vote
for death. The jury’s ignorance of essential facts skews the
wei ghi ng process to the extent that it beconmes a structural defect
for eighth amendment due process purposes. Even given the graphic
testimony of Ms. Flynch and M. Clough, three jurors voted agai nst
the inmposition of the death penalty.

Further support for M. Arnstrong' s argunent that harm ess

error analysis is not appropriate in this context can be drawn from



the case of Ring v. Arizona 536 U S. 584 (2002). As Ring nakes

pl ai n, an aggravating factor constitutes an elenment of the offense
rather than a mere "sentencing enhancer" (The aggravating factor is

an el enment of the aggravated crinme) Ring v. Arizona, 536 U. S. at 574.

This Court's direct appeal opinion held that the prior violent felony
aggravating factor still applied because of the Massachusetts

conviction. See Arnstrong v. State, 642 So. 2d 730, 738 (Fla. 1994).

Eli m nating the Massachusetts conviction takes away an "el enment of
the of fense" and is not mere "trial error.” Even if a harnl ess
error analysis were the appropriate standard, the | ower court still
erred.

The State maintains that the error was harm ess because there
was no undue enphasis placed on the sexual assault conviction; that
there were still two violent felony convictions to establish the
aggravator; and that the trial court could consider an additional
violent felony that was prosecuted after the nurder case. State’'s
Answer Brief at page 11. This reasoning is contrary to the |aw and
facts.

The law is not concerned with whether the State believes it has
"undul y enphasi zed" the Massachusetts conviction. The State
introduced two witnesses to testify about the Massachusetts
conviction and no one knows the inpact their testinony had on the

jury. The State downplays the inportance of these witnesses when it



went to the tinme and expense of transporting the victimfrom
Massachusetts, paying for her stay in Florida and preparing her to
relive the crime in front of the jury. Clearly, the State believed
it was worth time and effort to introduce the fourteen-year-old
victims testinony to the jury. The State chose to present M.
Flynch’s testinmony to support the Massachusetts prior as an
aggravating circunstance. |If the State were so confident of its two
cont enpor aneous felonies, it would not now seek to resurrect its
invalid aggravator with a robbery it did not even prosecute until
after the nmurder trial

The State chose to present Rose Flynch's testinony on the sane
day the prosecutor gave his closing argunent urging the jury to give
M. Arnmstrong death. The prosecutor specifically referred to "the
i ndecent assault on Rose Flynch that you have heard this norning"
(R 1933) The State’s claimthat it did not give “undue enphasis” to
t he Massachusetts conviction is sinply not true. It specifically
chose that case and that victimto maximze the enotional inpact on
the jury. It cannot now pretend it would not have made a difference
to the jury when it was so carefully orchestrated in the first place.

Under Chapman v. California, 386 U S. 18 (1967), the State, as

beneficiary of the error, is required to prove beyond a reasonabl e
doubt that the error did not contribute to the verdict. It cannot

make that claimwhen it brought in tw |ive witnesses to describe the



circunmstances of the unconstitutional aggravator in vivid detail to
the jury. The other two convictions used to support the prior

vi ol ent felony aggravating factor arose out of the sane episode that
resulted in the murder conviction. That is why the Massachusetts
prior felony was so inportant to the State. The sexual assault prior
felony was the sole conviction that would show prior crimnal history
before the night of the crime. The State cannot show that it is
harm ess beyond a reasonabl e doubt.

Further, the State suggests that the two contenporaneous felony
convictions of attenpted nmurder and robbery were enough to support
the prior violent fel ony aggravator. The analysis should not be on
what is left over, but whether the jury considered the appropriate

i nformati on. The sane issue arose in Rivera v. State, 629 So.2d 105

(Fla. 1993). In Rivera, an invalid felony was struck, but
cont enpor aneous convictions for arnmed robbery and attenpted arned
robbery were present. This Court considered the nature of
aggravators that remai ned, whether the invalid prior was a focus of
prosecution’s case and what the jury vote was as determ ni ng whet her
the error was harml ess.?

Here, the circunstances are even nore egregious. The trial

court gave instructions on four aggravating circunstances. These

°Ri vera was al so decided without the benefit of the U S. Suprene
Court’s decision in Ring.



were (1)"committed for the purpose of avoiding arrest;" (2) "nmurder
of a |law enforcenent officer engaged in the performance of official

duties;" (3)"committed during a robbery or flight therefrom"” and (4)
"prior conviction of a violent felony." (R 2429). The State argued
three violent felonies as a basis for the "prior conviction of a

vi ol ent felony" aggravating circunstance, the contenporaneous
attempted nmurder and robbery, and the prior Massachusetts conviction
for indecent assault and battery on a fourteen-year-old.

On direct appeal, M. Arnstrong argued that the |lower court's
finding of these four aggravating circunstances was error because it
was based on two instances of inproper doubling. M. Armstrong
argued that the "commtted for the purpose of avoiding arrest” and
the "murder of a |law enforcenment officer engaged in the performance
of official duties" aggravating circunstances were inproperly doubl ed
because they were based on the sane aspect of the crinme. In
addition, M. Arnmstrong argued that the "commtted during a robbery
or flight therefrom" was based on the sane facts as the "prior
conviction of a violent felony,"” nanely the contenporaneous attenpted
nmur der and robbery convi cti ons.

This Court agreed that "commtted for the purpose of avoiding
arrest” and the "nmurder of a |aw enforcenent officer engaged in the
performance of official duties" aggravating circunstances were

i nproperly doubl ed. However, it found that:



Armstrong's argunent, however that the
"commtted while engaged in the comm ssion of a
robbery or flight therefrom and "prior
conviction of a violent felony" aggravators are
al so duplicative is without merit because the
record reflects that Arnstrong had a previous
felony conviction for indecent battery on a
fourteen-year-old child.

Arnstrong v. State, 642 So.2d 730, 738 (Fla. 1994)[ enphasi s added].

Thus, the "prior violent felony aggravating circunstance was
still valid because of the Massachusetts prior felony. Arguably,
w t hout the Massachusetts conviction, this Court may have found that
t he cont enporaneous attenpted nmurder and robbery convictions were
duplicative of the "conmm ssion while engaged in the conmm ssion of a
robbery or flight therefrom™"™ This Court never addressed whet her the
cont enpor aneous convi ctions standi ng al one woul d have caused the
court to strike another aggravator because they arose out of the sane
set of facts used to support the “conmm ssion of a robbery or flight”
aggravat or.
Because that analysis was not done, this Court found that
al though the trial court had inproperly doubled the "commtted for
t he purpose of avoiding arrest” and the "nurder of a | aw enforcenent
of ficer engaged in the performance of official duties"™ aggravating
ci rcunstances, it was:
... harm ess error beyond a reasonabl e doubt in
the light of the remaining three valid

aggravating circunstances and the negligible
mtigating evidence in this case.

10



Arnstrong v. State at 739.

The sole basis for this Court upholding the "prior violent
fel ony" aggravating circunstance was the unconstitutional
Massachusetts conviction. Gven the elimnation of the Massachusetts
conviction, the contenporaneous convictions cannot support both the
prior violent felony and during the comm ssion of a felony or flight
aggravating factors. The existence of these sinultaneous felonies
does not show that the error is harm ess beyond a reasonabl e doubt
under these circunstances because two aggravators of the four are now
invalid. In addition, three jurors voted for life while considering
the i mproper aggravators. The |ower court specifically noted that
“[1]f the harm ess error analysis ended here, this Court would have
to find that the error cannot be deened harm ess beyond a reasonabl e
doubt."” (PC-R 786). Even with a harm ess error analysis, M.
Armstrong is entitled to a new sentenci ng proceedi ng.

Knowi ng this, the State bolstered its case by claimng that
hypothetically, if a resentencing were to occur today there is no
gquestion M. Arnmstrong would be sentenced to death because it had
anot her robbery conviction, obtained after the death sentence was
i nposed, that could be used as an aggravator.

Havi ng found the State's argunents on procedural bar and
harm ess error unpersuasive, the |ower court denied relief to M.

Armstrong solely on how a hypothetical jury would sentence based on a

11



subsequent robbery conviction. This prospective analysis is not based
on any casel aw or precedent from any court, but merely specul ation.
Thi s approach to sentencing is the “nere caprice” that U S. Suprene

Court specifically denounced in Johnson v. M ssissippi, 486 U S. at

585 (quoting_Zant v. Stephens, 462 U. S. 862 (1983); Cf. Rivera V.

State, 629 So.2d 105 (Fla. 1993).

The | ower court erred by finding that "the parties agree that
the [robbery conviction] would be adm ssible at a resentencing
penalty phase hearing” (PC-R 789). M. Arnstrong nerely stated that
the "State could bring in whatever they wanted at a new resentencing”
(PC-R. 808). \Whether the new conviction would be admtted woul d
depend on whet her the future defense counsel objected, the basis for
any such objection, and the ruling by any future court. M.
Armstrong did not concede the admi ssibility of the conviction, nerely
that the State could try to get it in as supporting an aggravating
ci rcunst ance.

A conmpetent defense attorney woul d object strenously to the
adm ssion of such a felony to support a prior violent felony
aggravator on the basis that it was not a “prior” at all. Though the
State argues that the robbery occurred 13 days before the instant
case, the State chose not to prosecute it until after the sentencing
in this case. Therefore, it is not a “prior” felony conviction under

the definition of that aggravating circunstance because he was not

12



“convicted” of the crime until after the instant case. Defense
counsel would argue that even if the resentencing occurred, the court
shoul d not consider a felony that the State chose to prosecute after
t he murder conviction.

The prosecution was responsi ble for when and how it prosecuted
the case. The State cannot now conplain that it is sonehow w onged
by not being able to use a subsequent robbery conviction as a prior
violent felony. It failed to prosecute the case first in order to
use it as a prior violent felony, therefore, it should suffer the
consequences of its decision now.

The | ower court further speculated as to the weight that such a

subsequent robbery conviction would have on a hypothetical future

jury. |If under Johnson, Duest and Rivera, it is inpossible to assess
the weight that the actual jury gave to the unconstitutional
aggravating factor, then it is equally inpossible to surnm se what a
hypot hetical jury would do with the presentation of different
aggravat ors.

In addition, the State contends that the | ower court was

correct in its attenpt to distinguish Rogers v. State 783 So. 2d 980
(Fla. 2001) fromthe instant cause. |In doing so it noted that
because the case was on direct appeal, the "subsequent first-degree
murder conviction was not part of the record" (PC-R 788).

The | ower court distinguishes M. Arnstrong’ s case because the

13



subsequent robbery conviction was introduced by the State as part of
t he post-conviction record. However, the fact that the State
introduced it does not nean it will be valid or it will be considered
by a future court. The subsequent robbery conviction occurred after
the nurder case. It is irrelevant to the analysis of whether the

jury considered an invalid and unconstitutional aggravating factor.

The United States Suprenme Court's opinion in Ring v. Arizona
536 U.S. 584 |lends further weight to M. Arnmstrong's argunent. Wile
the lower court did not have the benefit of Ring to guide its
anal ysis, the absence of any discussion of Ring in the State's Answer
is baffling. Ring makes cl ear that an aggravating circunstance
constitutes an elenent of the offense. The jury heard testinony and
was instructed on a conviction that was invalid. The subsequent
robbery conviction could not have been utilized at the tine of the
original murder trial because it did not exist. Because it did not
exist at the time of M. Arnmstrong's penalty phase, it could not have
been considered by the penalty phase jury.® The trial judge who

i nposed sentence could not consider it. That particular elenment of

3 M. Arnmstrong has clained that the Florida sentencing
statute is invalid, pursuant to Ring. See Petition for Wit of
Habeas Corpus. Nothing in this argument should be construed as any
departure fromthat argunent. M. Arnstrong nerely seeks to draw the
Court's attention to the fact that since R_ng explained that
aggravating circunstances are not nere "sentenci ng enhancers” but
constitute an elenment of the capital crine, a felony conviction that
was not in existence at the tinme of such crinme could not have been
considered by the original jury.

14



the of fense was non-existent at the tine of the trial. It was not an
el ement of the crinme. 1t cannot now be used ex post facto substitute
for an invalid el enent.

The | ower court acknow edged that its decision creates a "path
t hat has not been travel ed before, but is a path based on record
evi dence” (PC-R 780). Once again, just because the State introduced
a certified conviction at an evidentiary hearing does not nean it
woul d be adm ssible at a new penalty phase. The reason this “path”
may not have been travel ed before is because it not based on any | aw.
The Attorney General conceded in the Rivera oral argunent that there
was no precedent it was aware of that allowed for the prospective

consi deration of aggravating factors. See, Rivera v. State, 629

So.2d 105 (Fla. 1993).

It cannot be said that the jury's consideration of M.
Armstrong’s vacated Massachusetts conviction, together with its
consi deration of a doubled aggravator, and the judge's failure to
give a requested limting instruction to the jury is harm ess error.
When the Johnson error is considered cumulatively with the inadequate
performance of counsel in obtaining mtigating evidence, it cannot be
said that M. Arnmstrong’s Ei ghth Anendnment rights were not viol ated.
A new sentencing proceeding is warranted.

ARGUMENT 1B

| NEFFECTI VE ASSI STANCE OF COUNSEL AT PENALTY PHASE CLAI M

15



The State clains that "[t]he entire focus of [M. Arnstrong' s]
argunment centers on the actions or strategy that coll ateral counsel
suggests shoul d have or could have been done and conpletely ignores
what information was available at the tinme of the trial and what
t hought processes strategi es and decisions followed fromthat
information." Answer Brief at 27. The lack of information was due to
counsel’s failure to investigate, not that the information did not

exist. Cf. Harris v. Dugger, 874 F. 2d 756 (11'" Cir. 1989).

Here, trial counsel Edward Mal avenda failed to investigate even
the areas he had perm ssion fromthe court to investigate. He asked
for and received perm ssion to travel to Jamaica to speak with M.
Armstrong’s famly nenbers but did not go. He failed to talk to
many famly nenmbers, such as Ms. Weir, who lived in North Mam . He
failed to put on available nmental health mtigation because he did
not understand the difference between conpetency and mtigation. Dr.
Sel i gson gave nental health statutory mtigation in his conpetency
report, yet Ml avenda did not call him(PC-R Vol. XllI, page 86).*%

Dr. Appel said she could have testified to mtigation testinony, and

‘Even though Dr. Seligson’'s conpetency report gave statutory
mtigation, Mal avenda never discussed this mtigation with Dr.
Sel i gson because it was nore aggravating. Ml avenda cl ai med t hat
presenting testinmony that M. Arnstrong was a “good” man was nore
conpelling than presenting nmental health mtigation (PC-R Vol. Xl
at pages 124-125). However, this tactic was decided w thout ever
asking for a mtigation evaluation by any of the nental health
experts or discussing the possibility of mtigation.

16



was sitting in the hallway, but was not asked to eval uate for that
purpose or to testify (PC-R 1195).

Mal avenda testified that he did not present these experts
because they would have “hurt nore than hel ped.” (PC-R 87).
However, Mal avenda obvi ously did not know the difference between
conpetency, an insanity defense and mtigation evidence (PC-R Vol.
Xl at page 119). These failures were not strategic because they

wer e based on m sconceptions of what mtigation was. Brewer v. Aiken,

935 F.2d 850 (7th Cir. 1991); Kenley v. Arnontrout, 937 F.2d 1298

(8th Cir. 1991); Kimmelman v. Mrrison, 477 U. S. 365 (1986).

The State argues that Ml avenda's decision not to investigate
in Jamai ca was reasonabl e because he got no additional information
fromM. Armstrong's famly or friends that would cause himto think
it was necessary.® This is contrary to the State's own
characteri zation of the testinony presented at the evidentiary
hearing as "the debilitating conditions under which Arnmstrong
suffered while he lived in Jammica." State’'s Answer Brief at 24.°

The State ignores M. Ml dof’'s expert testinony that in 1990 it was

This argunent ignores the fact that Ml avenda asked for and
received perm ssion and funds to travel to Jammica by the trial
court. If there was no need to go to Jammica, then there would not
have been a need to request perm ssion to go.

6 Even in the lower court, the State acknow edged that M.
Armstrong's “abject poverty, physical nmal adi es and abuse” were
"conpel l'ing" (PC-R 756).

17



conmon practice in the Ft. Lauderdal e conmmunity to gather everything
on your client’'s background (PC-R 1173). He also said it was not
the practice for effective counsel to rely only on his client or one
fam |y menber for mtigation investigation (PC-R 1173).

According to M. Ml dof, Ml avenda should have known that M.
Armstrong's chil dhood needed to be investigated for mtigation as

background for any nental health evaluation. Cf. Holsworth v. State,

522 So. 2d 348, 354 (Fla. 1988); Wlliams v. Taylor, 120 S. Ct. 1495

(2000) .

The State suggests that Mal avenda was conpetent at penalty
phase because he had "many conversations"” with famly nmenbers,
especially his nmother.” State’s Answer Brief at 28. Yet, Ml avenda
could not renenber who these people were (PC-R. Vol. Xl at page
126). However, the State fails to nmention that M. Arnstrong's
mot her, Dorrett English, was absent during nuch of M. Arnstrong’ s
chil dhood because she worked in Kingston while he remained with an
aunt and step-father in Montego Bay. The conversations with other
fam |y menbers were so superficial he never knew what information
exi sted. WMal avenda focused only on what a “good boy” the defendant
was.

Harl o Mayne, M. Arnstrong’ s brother, testified Mal avenda never
asked hi m anyt hing about M. Arnstrong's childhood, nor did he ask

himto testify at M. Arnstrong's penalty phase. (PC-R 1349).
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Marcel Foster, the youngest brother who did testify at penalty phase,
enphasi zed that the only tinme that Mal avenda tal ked with himwas in
the hallway in the courthouse immedi ately before to the penalty phase
(PCR. 1370). Malavenda did not talk with "many fam |y nmenbers" as
the State argues. He spoke to whonever the defendant’s nother got
for him

The State argues that Ml avenda was effective because he spoke
with Ms. English. What the State does not nention is that Ms.
English was not M. Arnstrong's primary caretaker during the majority
of his childhood. At penalty phase, Ms. English testified that she
left Jamaica in 1978. (R 1910). She had no first-hand know edge of
any of the traumatic occurrences that M. Arnmstrong experienced after
the age of fourteen. Even before she left Jamaica, M. English
attended nursing school in Kingston and was away fromthe famly home
for long stretches of time. Panela Weir Mtchell and M. Arnstrong's
grandnot her, Menda Gol ding were the primary caregivers for the
majority of M. Arnmstrong's childhood (PC-R 1312). Ml avenda knew
so little about his client that he did not even know who took care of
hi m when he was a child.

Even a basic conversation with Ms. English would have reveal ed
that she was not in the best position to know the details of M.
Armstrong's traumas during his childhood and teenage years. M.

Mtchell testified that she would have been willing to testify at
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penalty phase, but she was never contacted by Ml avenda even though
she lived in North Mam.

Any purported "strategy" on the part of Malavenda in not going
to North Mam or Jamaica is clearly based on a failure to conduct an
in-depth interview with the witnesses he did know about. His failure
to investigate constitutes deficient performnce pursuant to

Strickland v. Washington, 466 U. S. 668 (1984). See also, WIlians V.

Taylor, 120 S. Ct. 1495 (2000).

Contrary to the State’s argunent, this is not an instance of
current counsel disagreeing with a different strategy. There was no
reasonabl e strategy because Mal avenda did not know what mitigation
exi sted. As Marcel Foster and Harlo Mayne's testinony indicates,
there was a wealth of information about M. Arnstrong's early life of
poverty, abuse and neglect which Mal avenda conpletely failed to
expl ore. Had he done so, he would not only have been able to elicit
this testinmony from M. Mayne and M. Foster, but he would have gone
or sent an investigator to Janmica.

At the evidentiary hearing, expert w tness Ml dof testified
that in 1990, in Ft. Lauderdale attorneys investigating for penalty
phase shoul d have gone to the "ends of the earth" to gather
information about a client's early life (PC-R 1165). A plethora of
continuing | egal education courses were given on death penalty

litigation in Ft. Lauderdale in 1990 that Mal avenda coul d have
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attended (PC-R. 1170-71). Those sem nars explained the differences
bet ween conpetency, insanity and mtigation. At the post-conviction
hearing, Malvenda still could not explain the differences. It was
patently unreasonabl e for Ml avenda not to know this basic area of

| aw when conducting a capital penalty phase. Cf. Rivera v. State,

629 So.2d 105 (Fla. 1993).

Mal avenda claimed his trial strategy was to “humani ze” his
client to the jury. However, in order to humani ze he had to know
about M. Arnstrong’s upbringing. M. Arnstrong was a Janai can
foreign national. M. Arnstrong cane froma third world country with
a culture and history very alien to the experiences of npst
Americans. Even M. Arnmstrong's native |language is unfamliar to the
maj ority of Anmericans, a fact which both Mal avenda and the State
conpletely overl ooked. The fact that M. Arnmstrong's upbringing was
in Jamai ca nade it even nore inperative that counsel find out as rnuch
as possible. He knew M. Arnstrong had readi ng and | earning
i npai rnents, yet he did nothing to find out the source of these
i npai rnents.

Evi dence was introduced at the evidentiary hearing that as a
child M. Arnmstrong ate | ead paint chips off the walls of the shack
where he lived, ate marl (white rock) and suffered fromPica as a
result of eating chicken excrement (PC-R. 1311-13). See al so Defense

exhibits 25-34. M. Arnstrong al so banged his head agai nst the floor
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and walls to the extent that he bled (PC-R 1310). WMl avenda’'s
failure to investigate and present this mtigation information was
not strategic. He did not know about it.

The State clainmed in its Answer Brief that Ml avenda had sound
strategi c reasons for not pursing or presenting evidence of M.
Armstrong's nunerous nental health problenms, including his brain
danmage, seizure disorder, and psychiatric illnesses. However, the
record clearly rebuts the State's assertion. Ml avenda did not know
M. Arnstrong was brain damaged. He thought that anything other than
evi dence of what a good boy Armstrong had been was aggravating and
woul d open the door to nmore damagi ng information. He was wong. The
jury had just convicted M. Arnstrong of nurder, attenpted nurder,
robbery and had heard the testinmony of a fourteen-year-old victimwho
clai med that she had been sexual |y assaulted by him

The State clains that "the evidence conpletely contradicts”
that M. Armstrong suffered from seizures. This is false.

Unrebutted testinony of Harl o Mayne and Panela Weir Mtchell showed
that M. Armstrong suffered fromgrand mal seizures, known as “fits,”
as a child (PC-R 1305; 1333-35). Furthernore, proffered affidavits
of Mentry Weir and Menda Golding relied upon by Dr. Dudl ey describe

t hese episodes during which M. Armstrong | ost consci ousness and had
no recoll ection of the seizures afterward (PC-R 1260, 1286-87).

There was no strategic reason not to present such evidence because
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M. Mal avenda adnitted that he would "probably present” evidence of a
sei zure disorder had he known about it. (PC-R Vol. Xl at page 36).

The State clains that Mal avenda offered three specific reasons
for not calling Dr. Appel, the neuropsychol ogi st he requested to be
appoi nted for the defense: (1) That Dr. Appel had "not been forceful
in her assessnent of brain damage" during the conpetency hearing; (2)
t hat Mal avenda "feared that Dr. Appel was trying to run the show "
and (3) the divergence between her opinion and the other conpetency
doctors. Answer Brief at 41.

Contrary to the State’s argunent, Mal avenda's testinony shows
he sinply did not know how to use a nmental health professional to
develop mtigation. He repeatedly confused the standards for
conpetency and sanity as precluding presentation of mtigation
evi dence. Ml avenda's focus was to ask Dr. Appel to |look at the
i ssues of conpetency and sanity, not mtigation.’

Dr. Appel's testinony at the conpetency hearing was vastly
different fromthe testinony she woul d have been able to offer at
penalty phase. She was not asked to do a mtigation eval uation.

Mal avenda sinply did not know what she could say at penalty phase

because he did not ask. He assumed that all proceedi ngs involving

‘Mal avenda stated that he didn't renenber whether he asked her
to ook at mtigation (PC-R Vol. Xl at page 16). Dr. Appel,
however, renmenbered that he did not ask her for whatever mtigation
evi dence she could provide (PC-R 1195).
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mental health issues were the same, which they clearly are not.

Mal avenda's “strategic” reason for not calling Dr. Appel in penalty
phase was based on his failure to ask for a mtigation evaluation by
t he defense expert he chose (PC-R 1195). Instead, Mal venda bl aned
Dr. Appel.

Even if, as Ml avenda suggested, Dr. Appel's opinion differed
fromthe other conpetency doctors, that did not preclude himfrom
asking for mtigation assistance or requesting a different nental
health expert. Malavenda failed to realize that conpetency
evaluations are different frommtigation eval uations.

Dr. Appel testified about the differences at the evidentiary
hearing. She said conpetency evaluations relate to the specific tine
of trial whereas mitigation investigation covers the subject's entire
life to the time of the alleged offense (PC-R 1195). For M.
Armstrong’s conpetency hearing, she was only provided with
Massachusetts CGeneral Hospital records from Mal avenda (PC-R. 1196-
98). She sought records of a car accident in which M. Arnmstrong
suffered head injuries. Wth the exception of a call to a civil
attorney, Dr. Appel’s requests for nore information from Mal avenda
wer e unanswered (PC-R 1196-98).

None of the other doctors involved in the conpetency
eval uati ons were neuropsychol ogi sts, and none of them conducted the

type of neuropsychol ogical testing that could show brain damge.
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Mal avenda's purported strategy shows his |ack of understandi ng of
mental health issues such as conpetency, sanity and mtigation. He
did not know the difference between the detailed testing perfornmed by
Dr. Appel and the superficial conpetency interviews conducted by the
court-appoi nted experts. Once again, Ml avenda' s purported strategy

coul d not be reasonabl e because it was based on ignorance of the |aw.

Mal avenda testified that he and Dr. Appel were at odds. As a
result, he chose not to present any nmental health mtigation. \While
Mal avenda coul d have requested a different nental health expert, he
did not. He also did not take the time to work with Dr. Seligson on
devel oping mtigation. Even if Ml avenda chose not to use Dr. Appel,
there was no tactical reason not to gather the information she
obtained and give it to another nental health expert. Mal avenda
testified that he woul d have presented statutory mtigation if he had
it (PC-R Vol. Xl at page 32). He would have presented evi dence of
seizures if he had it. Yet, he did nothing to get statutory
mtigation, even when Dr. Seligson indicated it was present in his
conpetency report. Dr. Appel testified that significant statutory
mtigati on was present, but Ml avenda never asked her for it.

Mal avenda deci ded not to present any nental health mtigation
on M. Armstrong’s behalf. This was precisely the same situation in

Wlliams v. Taylor, 120 S. Ct. 1495 (2000). In Wllianms, trial
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counsel did not begin to prepare for the penalty phase of the
proceeding until a week before trial. Trial counsel failed to
conduct an investigation that would have uncovered extensive records
describing the client’s background. Counsel failed to introduce
evidence that Wlliams was nmentally retarded and failed to seek
prison records about WIlIlianms hel ping prison officials crack a prison
drug ring. Counsel failed to return a phone call of a CPA who offered
to testify for Wllianms as part of the prison mnistry program

While the Court said that not all the evidence was favorable to
WIlliams -- his juvenile record showed the had been commtted to the
juvenil e system on three occasions -- but failure to introduce the
vol um nous amount of material in WIllianms’ favor was not justified by
a tactical decision to focus on Wllianms’ voluntary confession.

“Whet her or not these om ssions were sufficiently prejudicial to have
af fected the outcone of sentencing, they clearly denonstrate that
trial counsel did not fulfill their obligation to conduct a thorough
i nvestigation of the defendant’s background.” Id. At 1515.

The sanme was true here. Had Dr. Appel been used, her findings
of neurocognitive defects were supported by reports fromthe
Massachusetts CGeneral Hospital, accident reports, affidavits from
famly and friends, and from subsequent tests of M. Armstrong's
brain functioning, conducted by Dr. ol dberg, a neuropsychol ogi st,

and Dr. Hyde, a behavioral neurologist who testified at the
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evidentiary hearing.

The State argues that these experts are not to be believed
because they were not famliar with the details of the crine.
However, the crinme had no bearing on the testing of the cognitive
functioning M. Arnmstrong’s brain. Nothing in the State's Bri ef
rebuts the findings of Dr. Goldberg or Dr. Hyde. The findings of
both of these experts are entirely consistent with those of Dr.
Appel, who was intimately famliar with the crine.

Mal avenda's purported "strategy" was clearly based on a
personality clash between hinself and Dr. Appel. Yet, he took no
steps to get another expert nor did he pass her findings to another
expert or try to present the nental health mtigation in another way.
According to M. Ml dof, Dr. Appel was well respected, a tough expert
who was not shaken on cross-exam nation and was not considered a
“l oose cannon,” as Ml avenda contended (PC-R. 1176).

The State argued that little weight should have been given to
Dr. Goldberg and Dr. Hyde as well as the psychiatric testinmony of Dr.
Dudl ey. The lower court explained that it gave "little weight to the
experts' conclusion that the shooting was inmpul sive because the
Def endant by plan intentionally placed hinself in the stressful
situation where it was likely that the police would respond.” The
| ower court's logic is flawed.

The fact that this crime was ill planned supports rather than
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di m ni shes the mental health experts' opinions. |f he allegedly did
not anticipate a police response to a robbery, then he certainly
woul d not have planned for the stressful situation he found hinself
in, nor could he have judged how he m ght react to such a stressor.

The | ower court and the State both m ss the distinction between
| ack of judgnent during stress and non-stress situations. The
testimony of the three experts supported the proposition that M.
Armstrong's judgnent became inpaired during stressful situations.
His ability to do carpentry work during non-stressful situations is
not indicative of inmpulse control at tines of confrontation or
stress.

The State also ignores that M. Armstrong was not that
successful at his carpentry business. According to Alton Beech, M.
Armstrong was hired for jobs but had difficulty keeping them because
he was unable to prioritize and he | acked concentration. He also
could not deal with the business side of the operation because "I
think he was nore illiterate" (PC-R 1381). This testinmony was
supported by Marcel Foster, who referred to M. Arnstrong's inability
to neet deadlines. He said M. Arnstrong had poor tine managenent
and was unable to understand the inportance of getting a job finished
on time (PC-R 1353). Had Mal avenda asked the appropriate questions

or investigated, he would have discovered that M. Armstrong’s
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busi ness abilities were a nmyth.® The State nakes no nention of this
unrebutted testinony.

The obligation to investigate and prepare for the penalty phase
portion of a capital trial cannot be overstated --this is an integral

part of a capital case State v. Lewis, 27 Fla. L. Wekly S1032

(Decenmber 12, 2002). An attorney has a duty to conduct a reasonable

i nvestigation, including an investigation of the defendant's

backaground for possible nmtigating evidence. The failure to do so

may render counsel's assistance ineffective" Rose v. State, 675 So.

2d 567, 571 (Fla. 1996).

Trial counsel breached his duty to | ook for possible mtigating
evidence. His failure to look at M. Arnmstrong's early life in
Jammi ca precluded a significant portion of his deprived background
from being presented. His failure to work with Doctors Seligson or
Appel or to understand nmental health nmitigation was based on
i gnor ance.

The prejudice fromcounsel’s onissions was that M. Arnstrong’ s
al ready anbivalent jury did not know about his brain damage, the
deprivation in which he was raised and the nmental health issues that

pl agued himhis entire life.

8val avenda contended that he was told by friends and famly that
M. Arnstrong’s work history was very good because he had a beeper,
nice clothes and a car (PC-R Vol. XlI|I at page 121-122). In fact,
M. Arnmstrong was indigent. Alton Beech testified to M. Arnmstrong’s
inability to manage the business.
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This is not merely a case in which nore detailed mtigation
coul d have been presented with hindsight. It is a case in which
counsel was derelict in his duty to his client. The trial court erred
in denying relief to M. Arnstrong. Relief is warranted.

ARGUMENT | |
SUMVARY DENI AL OF GUI LT PHASE CLAI MS

The State argues that the ineffective assistance of counsel,
Brady and newl y-di scovered evidence clains are refuted by the record
or were insufficiently pled. Thus, the |ower court’s summary deni al
was correct.

However, M. Arnmstrong sufficiently pled his Brady® claim
regardi ng the eyew tness account of Officer Noriega. The Brady
material is contained in an internal affairs file fromthe Plantation
Pol i ce Departnent, which is an account of Noriega's recollection of
the events at the hom cide scene. It differs dramatically from
Noriega s testinmony at his deposition.

M. Arnstrong discovered the Brady material through a public
records request made to the Plantation Police Department. The State
contends that the |ower court's sunmary denial of the claimwas
correct because "the record supports the |lower court's findings."
Answer Brief at 64. However, the record does not contain the

internal affairs file fromthe Plantation Police Departnent. Because

°Brady v. Maryland, 373 U S. 83 (1963)
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the record does not conclusively rebut the allegation, an evidentiary
hearing is required. Under Rule 3.850, a post conviction defendant
is entitled to an evidentiary hearing unless the notion and record
concl usively show that the defendant is entitled to no relief. Gaskin

v. State. 737 So. 2d 509 (Fla. 1999); Rivera v. State, 717 So. 2d 177

(Fla. 1997). This is not the case with regard to M. Armstrong’s
Brady claim

The | ower court's purported reason for denying a hearing is
different fromthat argued by the State. The |ower court first found
that no Brady violation existed because Noriega was |listed as a State
witness (PC-R 650). This is not true. Noriega was a police officer.
The only way that defense counsel had access to Noriega was through
t aki ng a deposition, which was done. Defense counsel was not
provided with the information in the internal affairs report and
coul d not ask questions on sonething that was wi thheld fromhim The
fact that Noriega was avail able for a deposition does not preclude
the Brady claim It is the State’s obligation to turn over
i mpeachment or excul patory information. It is not the defense

counsel’s burden to find the information. Cf. Kyles v. VWiitley, 514

U S. 419 (1995).
Nothing in the record shows that the State turned over the

internal affairs file it generated on Oficer Noriega.® The State
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failed to turn over material in its possession which casts doubt on
the deposition testinony of a material witness. The claimcan only
be resol ved by hol ding an evidentiary hearing.

The State al so conplains that "Arnstrong has not established
that the substance of M. Noriega' s statenents was in any way
excul patory under Brady." Answer Brief at 65. But, M. Arnstrong
did meet the pleading requirenents of Rule 3.850. He has shown that
the internal affairs statenents differ fromthe testinony he gave at
his deposition. It is inpeachnent evidence that woul d have been
favorable to the defense and may have led to further investigation of
the police story about the details of the crime. The trial court

shoul d have accepted this allegation as true. Valle v. State, 705

So. 2d 1331(Fla. 1997). A hearing was warranted.

The State al so argued at the Huff hearing that Mal avenda was
aware that there had been an internal affairs investigation fromthe
deposition (PC-R 1038). However, awareness of the investigation and
recei pt of inpeachnent or excul patory evidence are distinct matters.
It is the State’s continuing duty to disclose. Even if it were not,

t hen Mal avenda was ineffective for failing to investigate Noriega's
statenments during the internal affairs investigation. |If this matter
is not Brady, then it represents a properly pled claimof ineffective
assi stance of counsel which is not rebutted by the record. Indeed

the lower court's finding that "Defense counsel had equal access to
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Nori ega", (PC-R 650) reflects its m sunderstanding of Brady and
supports M. Arnstrong's argunent.

M. Arnstrong also raised a claimof new y-di scovered evi dence
which the | ower court summarily denied. The trial court made the
sane error in evaluating the new y-di scovered evidence cl ai m
regardi ng Ant hony Cooper. Again, the trial court applied the wong
standard in determ ning whether an evidentiary hearing should be
granted. Under Rule 3.850, a post-conviction defendant is entitled
to an evidentiary hearing unless the notion and record show that the

defendant is entitled to no relief. Gaskin v. State. 737 So. 2d

509(Fla. 1999); Rivera v. State, 717 So. 2d 177 (Fla. 1997) Both the

State and the | ower court rely on the evidence adduced at trial to
support their argunent that the files and records conclusively
support that M. Arnstrong is not entitled to relief. The issue is
whet her the testinmony of Anthony Cooper as to Col eman's confession to
himis conclusively refuted by the record. Coleman's testinony is
not conclusively rebutted by the record, and therefore an evidentiary
hearing was nerited. The |ower court erroneously nmade credibility
findi ngs agai nst witnesses who had not testified. M. Arnstrong net
hi s burden under Rule 3.850 and the files and records do not
conclusively refute the allegations supported by the evidence of

Ant hony Cooper. An evidentiary hearing should be granted on these
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cl ai nms. 1!
ARGUMENT 111
THE PUBLI C RECORDS | SSUE

The State argued that M. Arnstrong waived his original public
records claim but the record reflects that the original Mtion to
Conpel public records was never heard due to the tolling of Rule
3.852 by this Court on March 14, 1997. When this Court lifted the
stay of Rule 3.852, the |ower court ordered M. Arnstrong to file a
second Motion to Conpel which dealt with additional demands. That
nmoti on underscored that there was still an outstanding Mdtion to
Conmpel from 1997, which due to the tolling of Rule 3.852, had never
been heard. The |ower court erroneously found the original Mdtion to
Conpel waived. At the tinme of the original Mtion to Conpel, M.
Armstrong was litigating pursuant to Chapter 119 Fla. Stat. M.
Armstrong could not set a hearing on the notion because of this
Court's suspension of Rule 3.852 on March 14, 1997. Once the stay
was lifted , M. Arnstrong brought the matter to the court's

attention at the next hearing. Cf. Fuster Escalona v. Wsotsky, 781

1At the beginning of the evidentiary hearing, counsel becane
aware from a newspaper article that the State had re-opened the
i nvestigation of the | ead detective Scheff and intended to conduct
DNA testing. A request for continuance and for any new i nformation
regarding this new “investigation” was nade and denied (PC-R. Vol.
Xll at page 3-5). As of this date, no informati on has been provided,
and no evidentiary devel opnent has been granted. Summary denial is
not appropriate when the case continues to be under “investigation.”
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So. 2d 1063, (Fla. 2000). M. Arnstrong was not responsible for the

time period during the transition between the two rules.
A hearing on the 1997 Mdtion to Conpel was warranted.

CONCLUSI ON

M. Arnmstrong submts that relief iswarrantedinthe form
of anewtrial and/ or a newsentenci ng proceeding. At amninmm a
full evidentiary hearing shoul d be ordered. As to those cl ai ns not
discussedinthe Reply Brief, M. Arnstrong relies onthe argunents set
forth in his Initial Brief and on the record.
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