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| NTRODUCTI ON

The Fish and WIdlife Conservation Comm ssion (FWCC) has
jurisdiction over all |evels of endangered nmarine life. The
chief issue presented by this appeal is whether that
jurisdiction is constitutionally or |legislatively derived.
Petitioners argue that the FWC s endangered marine life
authority arises under recent constitutional amendnents and,
consequently, that the Legislature has wunconstitutionally
attempted to require the commssion to comply wth the
Adm ni strative Procedure Act (APA) when regul ating endangered
marine life. The State and the FWCC itself maintain that the
FWCC' s endangered marine |ife authority is statutory and, thus,
that the chall enged statutes are constitutional.

From the outset, it 1is critical to appreciate that
petitioners’ theory inpacts nore than the APA-rel ated statutes
that petitioners challenge. Their theory disputes the
Legislature’s entire ability to address endangered marine
species and thus calls into question the effectiveness of all
Florida statutes governing nanatees, sea turtles and other
endangered marine life, including extensive nmanatee protection
| egislation recently passed by the Legislature. See Ch. 2002-
264, 88 16-19, Laws of Fla. (CS/HB 1243, approved by Governor

Bush on May 15, 2002). The First District concluded that the



FWCC' s endangered marine species jurisdiction is statutory and
that the Legislature retains its historic authority to regul ate

such species. That decision should be approved.



STATEMENT OF THE CASE AND FACTS

Petitioners’ clains center on a revision to the Florida
Constitution proposed by a constitution revision com ssion and
approved by voters in the 1998 general election. Effective July
1, 1999, that revision established the FWCC and elim nated two
fornmer state agencies. Those changes, and petitioners’ clains
in this case, can be understood only by exan ning how Fl orida
regulated its “fish and wildlife” prior to July 1, 1999, and
what efforts were undertaken to change that regul atory schene.

l. REGULATORY BACKGROUND

Florida’s “fish and wildlife” may be grouped into three
categories — wld animal life, freshwater aquatic life, and
marine life. Prior to July 1, 1999, jurisdiction over these
areas was exercised primarily by three separate state agencies
—- the Gane and Freshwater Fish Conm ssion (Ganme Conm ssion),
the Marine Fisheries Comm ssion (MFC), and the Departnent of
Envi ronmental Protection (DEP).!?

The Gane Conm ssi on was a constitutional agency established

by a 1942 constitutional anmendnent. See Art. 1V, 8 30, Fla

1 O her agencies had, and still have, mnor roles in the
regul ation of fish and wildlife. For exanple, the Departnent of
Agriculture and Consunmer Services has jurisdiction over
“aquacul ture.” See Ch. 597, Fla. Stat. (1999)(Florida
Aquacul ture Policy Act); see also Ch. 99-245, § 39, Laws of Fla.
(1999)(creating 8 370.025(4)(c), Fla. Stat., which excepts
aquacul ture regulation fromthe FWCC s jurisdiction).

3



Const. (1885, as anended) (subsequently anmended and transferred
to Art. IV, 8 9, Fla. Const.). The Constitution granted the
Gane Comm ssion “the regulatory and executive powers of the
state with respect to wild animal |ife and fresh water aquatic
life[.]” 1d. The Legislature supplenented that constitutional
authority through various grants of statutory authority. See,
e.g., 88 327.70 (permtting enforcenent of boating safety
requi rements); 372.5717 (permtting coordination of hunter
safety courses); 372. 674 (permtting est abl i shnment of
envi ronnent al educati on prograns), Fla. Stat. (1997). Thus, the
Ganme Comm ssion was a constitutional agency that possessed both
constitutional and statutory powers.

Anong t he Gane Commi ssion’s activities was to maintainlists
of endangered species. The Gane Comm ssion divided these
species into three categories: endangered, threatened, and
special concern. See, e.qg., Fla. Adm n. Code R 39-27.002-.005
(1999)[ State’s Appx., Ex. . The Gane Conm ssion defined the
criteria for listing on these three lists and sel ected which
species to include on each Ilist. The lists included marine
species, but the lists thensel ves i ndi cated t hat anot her agency,
the DEP, had authority over those particul ar species. See,
e.g., Fla. Adm n. Code R 39-27.002(3)(1999)[ State’ s Appx., Ex.

G (stating that the Secretary of the DEP may issue permts



relating to marine species |listed as endangered or threatened).

The DEP was, and remmins, a statutory agency created by the
1993 nerger of two statutory agencies -- the Departnent of
Envi ronment al Regul ati on and t he Departnment of Natural Resources
(DNR). See Ch. 93-213, Laws of Fla.; see also § 20.255, Fla.
Stat. (1993). The regulatory jurisdiction assunmed by the DEP
included diverse matters such as air quality, water quality,
solid and hazardous waste managenent, and beach and shore

preservati on. See generally Chs. 161, 373, 376-78, 403, Fla

Stat. (1993).

Wth its creation, the DEP also received the statutory
authority previously held by DNR regardi ng endangered marine
species. See Ch. 93-213, 8 3, Laws of Fla. (transferring al
existing legal authorities and actions from DNR to DEP);
8§ 370.02(2), Fla. Stat. (21993)(inmposing duty on DNR s Division
of Marine Resources to preserve, nmanage and protect the state’'s
marine resources); see also 8§ 372.072(4)(a)2., Fla. Stat.
(1993) (maki ng DEP responsible for research and managenent of
mari ne species). The DEP al so i nherited nunerous statutes that
previously guided the DNR in its efforts to protect Florida's
endangered marine |ife. For instance, the Marine Turtle
Protection Act directed the DNR to require marine turtle

protection as a permt condition for any activity that affected



the turtles, their nests, or their habitats. § 370.12(1)(d)-
(g), Fla. Stat. (1993). Simlarly, the Florida Manatee
Sanctuary Act instructed the DNR to issue permts for the
possessi on of manatees and to adopt rules regardi ng notorboat
speed, notorboat operation, and the construction and expansion
of marinas. 8§ 370.12(2), Fla. Stat. (1993).

The third primry agency that regulated Florida’s “fish and
wildlife” prior to July 1, 1999, was the MC, which the
Legi sl ature created by statute in 1983. See Ch. 83-134, §8 1
Laws of Fla. (codified at section 370.026, Fla. Stat. (1983)).
The 1983 Legislature granted the M-C full jurisdiction over
marine |ife, including exclusive jurisdiction over a nunber of
areas, but the Legislature specifically excepted endangered
species fromthat grant and reserved all unaffected marine life
authority to the then-existing DNR:

(1) Pursuant to the policy and standards in s.

370. 025, the Marine Fisheries Comm ssion is del egated

full rulemaking authority over marine life, with the

exception of endangered species . . . . Al

adm ni strative and enforcenment responsibilities which

are unaffected by the specific provisions of this act

continue to be the responsibility of the [D]epartnent

[ of Natural Resources].

(2) Exclusive rulemaking authority in the follow ng

areas relating to marine life, with the exception of

endangered species, is vested in the conm ssion

(a) Gear specifications;
(b) Prohibited gear



(c) Bag limts;
(d) Size limts;
(e) Species that may not be sold;
(f) Protected species;
(g) Closed areas, except for public health purposes;
(h) Quality control, except for oysters, clans,
nmussels, and crabs, unless such authority is
del egated to the Departnent of Agriculture and
Consuner Servi ces;
(i) Seasons; and
(j) Speci al consi derati ons rel ating to
eggbeari ng fennl es.
8§ 370.027(1)-(2)(1983) (enphasis added). As previously
i ndi cated, the DNR s endangered nari ne species authority passed
to the DEP with that agency’ s creation in 1993.
1. CONSOLI DATI ON EFFORTS
In 1997 and 1998, there were two distinct efforts to
consolidate Florida’s regulation of fish and wldlife. The
first, a ballot initiative, failed when this Court rejected the
initiative’s ballot summary as constitutionally insufficient.
The second effort, a constitutional anmendnment proposed by a
constitution revision conm ssion, succeeded when the proposa
was approved by voters in the 1998 general election. Bot h
efforts are relevant to petitioners’ argunents in this case.
A. Ballot Initiative
The ballot initiative proposed to anend Article IV, section

9, to unite the MFC and the Gane Commi ssion in a new conmm SSi on

to be known as the Fish and WIldlife Conservati on Conm ssi on.



The proposed commi ssion would “exercise the regulatory and
executive powers of the state with respect to wild animal life,
freshwater aquatic life, and marine aquatic life[.]” Advisory

Opinion to the Attorney General re Fish & Wldlife Conservation

Comm, 705 So. 2d 1351, 1353 (Fla. 1998) [hereafter “FWCC

Advi sory Opinion”].

I n FWCC Advi sory Opinion, this Court considered the ball ot

initiative and struck the proposal fromthe ballot. The Court
held that the ballot summary failed to explain that the proposed
consolidation would elimnate the Legislature' s exclusive
authority over marine life:

[ TIhe power to regulate marine life lies solely with
the | egi sl ature, which has del egated that power to not
only the Marine Fisheries Conm ssion but also the
Depart nent of Envi r onnment al Protection and the
Departnment of Agriculture. Though the sumary states
that the purpose of the anendnment is to "unify" the
Marine Fisheries Conm ssion with the Game and Fresh
Wat er Fi sh Comm ssion, those two entities do not share
the sane status. Despite the common | abel
"comm ssion,"” the former is a legislative creation
while the latter enjoys independent constitutional
stature. Thus the proposed amendnent does not unify
the two so nmuch as it strips the legislature of its
exclusive power to requlate marine life and grants it

to a constitutional entity. The summary does not
sufficiently inform the public of this transfer of
power .

ld. at 1355 (enphasis added) (footnote omtted).

2. 1997-1998 Constitution Revision Conmission

I n June, 1997, a Constitution Revision Conm ssion (CRC) was



convened pursuant to Article X, section 2, of the Florida
Constitution. The CRC considered over 180 proposals to anend
the Florida Constitution.? Proposal 45, by Conm ssioner
Henderson (then-President of the Florida Audubon Society),
proposed to transfer the powers and duties of the Gane
Comm ssion to a new constitutional comm ssion, to abolish the
Game Comm ssion and the MFC, and, like the ballot initiative, to
grant the new FWCC executive and regulatory jurisdiction over
all marine life. See Proposal 45 (CRC 17-31-pr (IV-9-
1))[State’s Appx., Ex. E]. Proposal 45 underwent several
revi sions before being unaninmusly approved by the CRC and
pl aced wi thin proposed Revision 5 which itself was approved by
the CRC by a vote of 34 to 2. State's Appx., Ex. F, at 234.3

The final version of Revision 5 stated that it woul d aboli sh

the Game Conmmi ssion and the MC, but, unlike the original

2 A partial record of the CRC s activities, including
copies of each proposal considered, the CRC Journal, and
transcripts of the CRC s debates, is available on the Internet
at <http://ww. | aw. fsu. edu/crc/index. htm > The conpl ete record
relating to Proposal 45 is available at the Florida State
Archives (R AL Gray Building) in Record Group 1008, Series 1768,
Carton 2.

3 Revision 5 was actually designated Revision 1 by the CRC
See State’'s Appx., Ex. C Ex. F, at 249-50. However, it was
pl aced on the ballot by the Secretary of State as Revision 5
because it followed four constitutional amendments proposed by
t he Legislature during the 1998 regul ar session. The State w ||
refer to the revision as Revision 5 throughout this brief.

9



Proposal 45 and the failed ballot initiative, the revision did

not state that it would grant the FWCC “the regulatory and
executive powers of the state with respect to wild animal life,
freshwater aquatic life, and marine aquatic |life.” Instead, the
pertinent portion of Revision 5 provided, “The comm ssi on shall
exerci se the regul atory and executive powers of the state with
respect to wild animal life and freshwater aquatic life, and

shall al so exercise requl atory and executive powers of the state

with respect to marine life . State’s Appx., Ex. C, EXx.

F, at 250-51 (proposing to anmend Art. 1V, 8 9). The revision
al so stated that “[t]he jurisdiction of the [MFC] as set forth
in statutes in effect on March 1, 1998, shall be transferred to
the [FWCC].” 1d. (proposing to create Art. XII, § 12).

The ball ot summary presented to voters in the 1998 general
el ection stated that Revision 5 “renmove[d] [the] legislature’'s
exclusive authority to regulate marine life and grant]ed]

certain powers to [the] new conm ssion . State’s Appx.,

Ex. C, at 6 (enphasis added). Seventy-two percent of voters in
t hat el ection approved Revision 5. R 12. The portions of that
revision relating to the FWCC becane effective on July 1, 1999.
See Art. XII, 8§ 23(d), Fla. Const.

To i npl enent Revision 5, the Legi sl ature passed Chapter 99-

245, Laws of Florida (the “merger bill”), during the 1999

10



regul ar |egislative session. R 12; State’ Appx. Ex. C.  Like
Revision 5, the nerger bill became effective on July 1, 1999.
Ch. 99-245, § 259, Laws of Fla. (1999). Among other things, the
merger bill conplenented Revision 5 by granting the FWCC
statutory authority over nmarine |life species listed by the
comm ssion as endangered, threatened, and of special concern
and, in particular, mnatees and sea turtles. 1d. 8§ 1, 39, 45.
The law also required the FWCC to conply with the APA when
adopting rules relating to such species. 1d.

[11. COURSE OF PROCEEDI NGS BELOW

Petitioners initiated this case on August 2, 1999, by filing
a circuit court action for declaratory and injunctive relief.
R 1. Petitioners’ conplaint requested the court to “declare
unconstitutional and invalidate portions of section 1 and
section 39, and potentially portions of section 45, Chapter 99-
245, Laws of Florida” because, in petitioners’ view, those
provi sions “unconstitutionally limt the powers of the [FWCC]
over endangered and threatened species.” R 1-2. 1In essence,
petitioners argued that the FWCC s authority over manatees and
marine turtles is constitutional, and thus the Legi slature coul d
not characterize that authority as statutory or require the
comm ssion’s rulemaking activities to conply with the APA. R

3-8 (11 5, 8, 11, 13, 15, 17). The Attorney General and the

11



FWCC itself di sagreed and defended the nerger bill’s
constitutionality.

On cross-motions for summary judgnment, the trial court
rejected petitioners’ argunments that it should |Iook no further
than the text of newly amended Article IV, section 9, and hold
that the Constitution gives the FWCC full jurisdiction over
endanger ed species. The court instead | ooked to the transfer of
power fromthe MFCto the FWCC found in Article XIl, section 23,
and consi dered whet her the MFC had jurisdiction over endangered

species. The court then interpreted State v. Davis, 556 So. 2d

1104 (Fla. 1990), to hold that the MFC had full jurisdiction
over endangered species, and, finding that jurisdiction to have
been constitutionally passed to the FWCC, the trial court
entered summary judgnent for petitioners. State’'s Appx., Ex. B.*4

The FWCC and the Attorney General each tinely appeal ed and
nmoved to certify the mtter as one requiring immediate
resolution by this Court. The First District granted those
notions, but this Court declined reviewat that tine. See State

v. Caribbean Conservation Corp., 767 So. 2d 461 (Fla. 2000);

Florida Fish and WIildlife Cons. Commin, 767 So. 2d 456 (Fla.

4 Specifically, following aclarification on rehearing, the
trial court declared wunconstitutional § 20.331(6)(c)l., 8
370.025(4) (a), and § 370.12(1)(c)3., (1)(h), (2)(g-(1), (2)(k)-
(n), (2)(p)1., and (2)(Qq).

12



2000) . The cases were then consolidated before the First

District, which reversed the trial court. Florida Fish and

Wlildlife Cons. Commin. v. Caribbean Cons. Corp.., Inc., 789 So.

2d 1053 (Fla. 1st DCA 2001).
The First District agreed with the Attorney General and the

FWCC that Davis v. State did not hold that the MFC had ful

jurisdiction over endangered species; rather, Davis held only
that the MFC had what anounted to incidental jurisdiction over
endangered species when the MC exercised its exclusive
authority to regulate fishing gear. The court thus also agreed
that Revision 5 did not pass full authority over endangered
species from the MFC to the FWCC. Accordingly, the First
District held the trial court erred in determning that the
FWCC' s authority over those species was constitutional and that
any legislation regarding those species is unconstitutional
Petitioners now seek review in this Court.

SUMVARY OF ARGUMENT

Petitioners argue that Revision 5 deprived the Legislature
of all authority to oversee the regul ati on of endangered mari ne
life, including manatees and sea turtles. Petitioners “plain
meani ng” argunent attenpts to read anmended Article IV, section
9, in isolation and contends that this anended provision grants

the FWCC full constitutional authority over Florida' s animal

13



wildlife, freshwater aquatic life, and marine life. Petitioners
are incorrect. Florida law requires that constitutional
provi sions be read to effectuate the intent of those who drafted
and approved the | anguage. Constitutional provisions should
al so be read together, giving all constitutional |anguage its
i ntended effect.

Appl yi ng such principles, it is mani fest that Revision 5 did
not grant the FWCC full constitutional authority over marine
life. Petitioners conpletely ignore that Revision 5 enpowered
the FWCC to exercise authority over marine life, but it did not
give the FWCC “the” executive and regulatory authority of the
state over marine life, as it did animal wildlife and freshwater
aquatic life. Instead, Revision 5 transfered the fornmer MFC s
statutory jurisdiction to the FWCC, and with that transfer went
t he endangered species exception that precluded the MFC from
having full jurisdiction over endangered marine life.

Petitioners also ignore that the CRCdrafted Revision 5 with
the specific, express intent of nerely conbining the MC s
limted marine life jurisdiction with the Game Comm ssion’s
animal wildlife and freshwater aquatic life jurisdiction. The
CRC specifically intended to |eave authority over endangered
marine |ife, including mnatees and sea turtles, in the hands of

the Legi slature, which would be free to del egate that authority
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to FWCC by statute, as it has now done.

Petitioners’ reliance on FWCC Advisory Opinion for the

notion that this Court has already interpreted the |anguage of
Article 1V, section 9, to deprive the Legislature of all marine
life authority fails to account for the material distinctions
between the ballot initiative considered in that case and the
| anguage of Revision 5 as proposed by the CRC Li kewi se,

petitioners’ reliance on State v. Davis for the notion that the

MFC had full jurisdiction over endangered marine life m sreads
the narrow holding of that <case and ignores both the
Legislature’s view of the MFC's jurisdiction and the CRC s
specific intent not to deprive the Legislature of its endangered
marine |ife authority.

Petitioners’ final point, raised here for the first tine,

is that the endangered species exception to the MCs

jurisdiction extended only to marine Ilife on the Gane
Comm ssi on’ s “endangered” |list and not those on the “threatened”
or “special concern” lists. This, too, is incorrect. Wen the

Legi slature created the MFC, it intended the endangered species
exception to refer broadly to all marine species that were
endangered to any degree and therefore listed by either the Gane
Commi ssion or the federal governnment. The DNR s Departnent of

Mari ne Resources already had jurisdiction over those species,
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and the MFC' s role was to regulate fishing of renewable marine
fisheries resources. Of course, marine species on the Gane
Comm ssion’s or the federal governnent’'s |lists were not
renewabl e fish; nor were they fished. All entities involved
shared this reasonable view of the MFC s jurisdiction, as did
the Legislature and the CRC Petitioners’ point should be
rej ect ed.

STANDARD OF REVI EW

The constitutionality of a statute is reviewed de novo on

appeal . E.g., Arnstrong v. Harris, 773 So. 2d 7, 11 (Fla
2000) . The statute nust be presumed constitutional, and all
reasonabl e doubts as to the statute’'s validity nust be resol ved

in favor of constitutionality. In re Estate of Caldwell, 247

So. 2d 1, 3 (Fla. 1971); see also Armstrong v. City of

Edgewat er, 157 So. 2d 422, 425 (Fla. 1963)(holding it to be a
“judicial obligation” to sustain an act of the |egislature
wher ever possible).
ARGUMENT

I nthis proceedi ng, petitioners ask this Court to invalidate
statutes that require the FWCC to conmply with the APA when
maki ng rules regarding endangered marine life. Petitioners’
purported aimis to prevent delays in rule inplenmentation where

persons utilize the APA to chall enge proposed rul es. R 4-8.
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That purported aim however, disregards the FWCC' s ability to
i npl ement emergency rules during the pendency of rule
chal | enges. See 8§ 120.54(4)(a)-(c), Fla. Stat. (2001).

It cannot be overstated that the practical aim of this
proceeding is to achieve judicial invalidation of all statutes
addr essi ng endangered marine life, particularly manatees and sea

turtles, by prevailing on the theory that Revision 5 deprived

the Legislature of all authority over those species. Thi s

radical notion is entirely contrary to the CRC's intent in
drafting Revision 5. This notion is also based on a nonsensi cal
view of the former MFC' s statutory jurisdiction -- a view not
shared by any entity involved, including the Legislature itself,
which continues to enact |legislation addressing Florida' s
manat ees. See Ch. 2002-264, 88 16-19, Laws of Fla. (CS/ HB 1243,
approved by Governor Bush on My 15, 2002). Petitioners’

argunments shoul d be rejected.

l. REVISION 5 DID NOTI AUTHORI ZE THE FWCC TO REGULATE
ENDANGERED MARI NE LI FE

Throughout this litigation, petitioners’ primry argunent
has been that, read in isolation, the “plain neani ng” of anended
Article IV, section 9, gives the FWCC full jurisdiction over
endangered marine life. Yet neither the trial court nor the
district court accepted that denonstrably false argunent. I n
addition, petitioners’ “plain neaning” argunment conpletely
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ignores the wealth of historical information that confirms the
CRCs clear intent not to give the FWC constitutional
jurisdiction over endangered marine |ife. That intent, together
with the text of the entire revision, should dispose of

petitioners’ first point.

A. THE AMENDED CONSTI TUTI ON SI MPLY TRANSFERS TO
THE FWCC THE FORMER JURI SDI CTI ON OF THE MFC
VWHI CH DI D NOT ENCOVWPASS ENDANGERED MARI NE
LI FE.

By providing that the FWCC “shall exercise the regul atory
and executive powers of the state with respect to wld aninal
life and freshwater aquatic life . . . ,” revised Article |V,
section 9, grants the FWCC conplete authority over two of
Florida’s three fornms of “fish and wildlife.” Art. IV, 8§ 9,
Fl a. Const. (1999) (enphasis added). However, with respect to
the third form-- marine |life -- Article IV, section 9, states
only that the FWCC “shall exercise regulatory and executive
powers of the state with respect to marine life.” 1d. This
second grant of authority is not absolute — it sinply decl ares
that the FWCC holds some regulatory and executive powers
regarding marine life. The scope of that authority is defined
|ater in Revision 5, in language creating Article Xll, section

23, which states, “The jurisdiction of the marine fisheries
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comm ssion as set forth in statutes in effect on March 1, 1998,
shall be transferred to the fish and wildlife conm ssion.” Art.
XIl, § 23(b), Fla. Const. (1999).

Read together, these two constitutional provisions clearly
provide that the FWCC i s authorized (1) to exercise the state’s
regul atory and executive authority over animal wldlife and
fresh water aquatic life and (2) to exercise the state’'s
regul atory and executive authority over marine life to the
extent the MFC had such jurisdiction on March 1, 1998. On that
date, and on all dates since the agency’s inception, the MFC did
not exercise full authority over endangered speci es because t hat
authority was expressly excepted fromthe agency’s jurisdiction,
§ 370.027(1), Fla. Stat. (1997), and expressly delegated to
anot her agency, the DEP. 88 370.12, 372.072(4)(a)2., Fla. Stat.
(1997).

To avoid the effects of inporting the MFC s circunscribed
jurisdiction into the FWCC, petitioners argue that Article 1V,
section 9, should be read in isolation and that its “plain
meani ng” grants the FWCC conpl ete and excl usive authority over
all marine life. Petitioners contend that Article XIl, section
23, can have no substantive effect because that portion of
Revi sion 5 was | abel ed “Schedule.” Petitioners also argue that

this Court’s decision in FWC Advisory Opinion conmnds the
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result they seek because that decision supposedly interpreted
“essentially identical” | anguage to hold the neani ng petitioners
now advance.

Petitioners’ argunments conflict with settled |law on the
interpretation of constitutional provisions. Those argunents
al so ignore the text of the newy anended Constitution and the
clear, well-expressed intent of Revision 5 s drafters, the CRC.
The State will address each of these points in turn.

Fl orida Law on Constitutional |Interpretation

Petitioners’ “plain neaning” argunment relies heavily on
cases applying the principle that no resort should be nade to
statutory construction where a statute’s plain nmeaning is clear.
In. Br. at 10-13. That analysis is inapplicable here, where
constitutional provi sions are at issue. Constitutiona

interpretation places greater reliance on |anguage’s intended

effect than does statutory interpretation. Florida Soc. of

Opht hanpl ogy v. Florida Optonetric Ass’n., 489 So. 2d 1118, 1119

(Fla. 1986)(“Constitutions are ‘living docunments,’” not easily
anended, whi ch demand greater flexibility ininterpretation than
that required by Ilegislatively enacted statutes.”). The
princi pl es espoused, rather than the direct operation or literal
meani ng of the words used, neasure the purpose and scope of a

constitutional provision. 1d.
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Utimtely, a court’s interpretation of constitutional
| anguage should be led by the intent and purpose of those who

drafted and approved that | anguage. In re Apportionnment Law,

414 So. 2d 1040, 1048 (Fla. 1982); State ex rel. West v. Gay,

74 So. 2d 114, 115 (Fla. 1954); see also Schreiner v. MKenzie

Tank Lines, 432 So. 2d 567, 569 (Fla. 1983)(citing the

transcripts of the 1968 CRC to determ ne the framers’ intent of

a provision fornulated by that body); Advisory Opinion to the

&overnor, 374 So. 2d 959, 965-66 (Fla. 1979)(tracing the
devel opnment of a constitutional amendnent  through the
| egislative process to determine the framers’ intent); WIllians
V. Smth, 360 So. 2d 417, 419-20 (Fla. 1978)(relying on
cont enpor aneous st at enent of governor who caused anendnent to be

drafted, to determne framers’ intent); City of St. Petersburg

v. Briley, WId & Assoc., 239 So. 2d 817, 822, 824 (Fla.

1970)(referring to |anguage considered but rejected by the
Legislature in drafting a constitutional anendnent as an aid in
determ ning framers’ intent).

Furthernore, as both the trial court and the district court
recogni zed, Florida' s Constitutionis a synbiotic docunent whose
provi sions nust be read together. “Where the constitution
contains nmultiple provisions on the sane subject, they nust be

read in pari materia to ensure a consistent and | ogical neaning
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that gives effect to each provision.” Advisory Opinion to the

Governor - 1996 Anendnent 5, 706 So. 2d 278, 281 (Fla.

1997) (enphasi s added); see also Park-N-Shop, Inc. v. Sparknan,

99 So. 2d 571, 572 (Fla. 1957)(reading constitutional taxing

provi si ons together). Pl acement in Article Xll’s “Schedul e”
does not preclude constitutional |anguage from having a
substantive effect. See, e.qg., WIllians, 360 So. 2d at 420

(stating that had the framers intended a revision to have a
certain substantive effect, “they would have included those
specifics within the subsection itself, or within a schedul e .

."); see also Black’'s lLaw Dictionary, at 1206 (5th ed.

1979) (defining “schedule” as an exhibit that provides detail
regarding the matter referenced in the principal docunent).

The Text of Article IV, 8 9 and Article XlII, &8 23

Applying the foregoing principles to the provisions of
Revision 5, the only reasonable interpretation of that revision
is that it does not provide the FWCC conplete and exclusive
authority over all Florida marine life; rather, the Legislature
retains authority over endangered marine life. Petitioners’
argunment conpletely ignores that Article IV, section 9, uses two
separate and materially different clauses to define the FWCC s
jurisdiction relating, on one hand, to animl wldlife and

freshwater aquatic |ife, and, on the other hand, to marine life.
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Article IV, section 9, provides the FACCwi th regul atory and
executive power over marine life, but not “the” (i.e., conplete
and exclusive) regul atory and executive power over marine |ife.
The transferred authority was not conplete and exclusive
because, while the FWC has full jurisdiction over non-
endangered marine life, another entity, nanely the Legislature,
has the authority to regulate certain aspects of marine life.
The authority retained by the Legislature was the authority
previously withheld from the MFC s jurisdiction by statute,
including the authority over manatees and marine turtles that
was expressly del egated to DEP as of March 1, 1998. See, e.q.
8§ 370.12, Fla. Stat. (1997). Though the Legislature del egated
t hat residual authority to the FWCC t hrough Chapter 99-245, Laws
of Fla., that authority remins wthin the Legislature's
purvi ew

Petitioners’ reliance on the maxim expresio unius est
excl usi o maxi mus again denonstrates petitioners’ |ack of focus
on the actual text of Article IV, section 9. Petitioners
presune that the FWCC has conplete jurisdiction over marine life
and that limtations stated in that provision should prevent the
supposed i nplication of additional exceptions, but petitioners’
presunptions are incorrect. This Court has held that expresio

uni us est exclusio maximus is a tenet of statutory construction
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that has little application to constitutional interpretation
particularly where its effect would limt the power of the

Legi slature. Taylor v. Dorsey, 19 So. 2d 876, 881 (Fla. 1944).

Fut hernore, Article IV, section 9, does not grant the FWCC
conplete jurisdiction over marine life. That section nerely
grants the FWCC sone jurisdiction over marine |ife, as further
defined in Article XlI, section 23.

Finally, petitioners again -- for athird tine -- refuse to

acknow edge the critical distinction between the FWC s two

grants of authority when petitioners argue that EWCC Advi sory
Qpinion controls this Court’s interpretation of Article 1V,
section 9. In that case, this Court considered a ball ot
initiative proposal that would have emowered a fish and
wldlife comm ssion to “exercise the regulatory and executive
powers of the state with respect towild animal life, freshwater

aquatic life, and marine aquatic life[.]” 705 So. 2d at 1353

(enmphasi s added). The Court correctly concluded that this
proposed | anguage woul d conpletely strip the Legislature of its
authority over nmarine |life, authority the Legislature had
del egated to the MFC and the DEP, and because that significant
aspect of the proposal was not noted in the proposed ball ot
sunmary, the Court struck the proposal fromthe ballot. [d. at

1355.
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| nexplicably, petitioners repeatedly clai mthat the | anguage

at issue in FWCC Advi sory Opinion was “essentially identical” to

t he | anguage at issue here. In. Br. at 5, 15, 16, 20. That is
patently incorrect. The plain text of Revision 5 differed
materially fromthe proposed ballot initiative precisely because
Revision 5 did not sinply insert “and marine life” into the
sentence granting the FWCC “the regul atory and executive powers
of the state” over animal wildlife and freshwater aquatic life.
| nstead, Revision 5 separately provided for the comm ssion’'s
authority over marine life through a provision that did not
grant the FWCC the regul atory and executive powers of the state
-- it merely granted the FWCC sonme regulatory and executive
powers. Furthernore, Revision 5 expressly transferred the MFC s
statutory jurisdictionto the FWCC -- a provision not present in

the proposed ballot initiative considered in FEWC Advisory

Qpi ni on.

VWhen t he provisions of Revision 5 are read together, it is
plain that the FWCC s marine life jurisdictionis limted by the
endanger ed speci es exception to the MFC' s jurisdiction. That is
made incontestably clear when the history of Revision 5 is

exam ned.
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The Hi story of Revision 5

As expl ai ned above, the nost significant exam nation in the
interpretation of any constitutional provision is that of the
intent of the provision's drafters. Petitioners mke absolutely
no mention of the CRC s intent in drafting Revision 5, although

the CRC expressly intended Revision 5 to exclude manat ees and

sea turtles and all endangered marine life from the FWCC s
constitutional marine life jurisdiction.

The pertinent portions of Revision 5 originated as Proposal
45 before the CRC. The rel evant | anguage of the initial version
of Proposal 45 was identical to that of the ballot initiative

petition considered in EWCC Advi sory Opinion. The proposal set

forth the jurisdiction of the FWCC in rel evant part as:

The conmm ssion shall exercise the regulatory and
executive powers of the state with respect to wld
animal |life, freshwater aquatic life, and marine life

See Proposal 45 (CRC 17-31-pr (I1V-9-1))[State’s Appx., EXx.

E] (proposing Art. 1V, 8 9(c), Fla. Const.)(enphasis added).
Proposal 45 was anended on several occasions by committees

of the CRC and by the full CRC, but the |anguage quoted above

was not affected by those initial amendnents.® However, at its

5 Conpare Proposal 45 (CRC 17-31-pr (I1V-9-1)) with CS for
Proposal 45 (by Committee on Executive) and CS for CS for
Proposal 45 (by Committee on Legislative) and CS for CS for
Proposal 45 (First Engrossed) and CS for CS for Proposal 45
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session on March 17, 1998, the CRC adopted an anmendment proposed
by Comm ssioner Thonpson that deleted the bold-italicized
| anguage quoted above and inserted the following in its place:
“and shall al so exercise regulatory and executive powers of the
state with respect to marine life.” State' s Appx., Ex. F, at
211-12 (CRC Journal, Mar . 17, 1998) [ hereafter “Thonpson
Amendnment "] . As a result of the Thonpson Amendnent, the

authority of the proposed FWCC was set forth in rel evant part as

fol | ows:
The conmm ssion shall exercise the regulatory and
executive powers of the state with respect to wld
animal life, freshwater aquatic life, and shall also

exercise reqgul atory and executive powers of the state
with respect to nmarine life,

See State’s Appx., Ex. F, at 211-12 (enphasis added); see also
CS for CS for Proposal 45 (Third Engrossed), avail able at
<http://ww. | aw. f su. edu/ crc/ proposal s/ind_proposal s. ht ml >.

Conmmi ssi oner Thonpson expl ai ned that his amendnment was i ntended

to harmonize Article 1V, section 9, and Article Xll, section
23(b) and, in so doing, that it <clarified the “limted
jurisdiction” over marine life transferred to the FWCC and

“all owm ed] the Legislature to make the decision as to whether to

(Second Engrossed). These docunents are available online at
<http://ww. | aw. f su. edu/

crc/ proposal s/ind_proposals.html > and at Florida State Archives
in Record Group 1008, Series 1768, Carton 2.
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expand that jurisdiction.” Supp. R 89-90 (CRC Transcript, Mar.
17, 1998, at 50-51). The comments of Conm ssioner Henderson
(who initially offered Proposal 45) on the Thonpson Amendnent
are highly instructive:

[ T he amendnment which Comm ssioner Thonpson offers
really deals with this very narrow i ssue of whether or
not there is any regulatory authority which wll
currently still remain at DEP. And the answer to that
is, yes, we did not nmove, for instance, manatees or
turtles with this, with this anmendnent.

* * *

By the Thonpson anmendnent, we recognize that there are
still some matters that still remain wthin the
regulatory authority of DEP; nanmely at this tine,
manat ees and sea turtles.

Supp. R 77, 92-93 (CRC Transcript, Mar. 17, 1998, at 38, 53-
54) (enphasi s added).

Subsequently, in connection with the final passage of the
proposed revi sions, Comm ssioner Henderson offered t he fol |l owi ng
“statenment of intent” with respect to the portions of Revision
5 relating to the FWCC

Section 2 [of Revision 5] anmends Article IV Section 9
to convert the Gane and Fresh Water Fish Comm ssion
into the Fish and WIldlife Conservation Conmi ssion
creating a constitutional agency with regul atory and
executive authority for the protection of fish and
wildlife.

The section is drafted with [the prior] Article IV
Section 9 as the base docunent. The purpose is to
make clear that no change in the authority or
jurisdiction of the Game and Fresh Water Fish
Comm ssion is being contenplated. In addition, new
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| anguage makes cl ear t hat expansi on of t he
jurisdiction of the commssion is not intended to
create a new regul atory program

* * %

The proposal enlarges the jurisdiction of the
comm ssion to include “marine life.” It is the
express intent of the drafters to use this termas it
is used in Chapter 370, Fla. Stat. as the authority of
the Board of Trustees as delegated to the Marine
Fi sheri es Conmm ssi on. As used in Section 370.027,
Fla. Stat., the term “marine life” excludes “marine
endangered species” such as manatees and narine sea
turtles. These aninals are currently requlated by
Section 372.12 [sic]. Fla. Stat. under the authority
of the Departnment of Environmental Protection.

* * *

An anmendnent to the Schedule Article XlII provides for
the orderly transition from the Game Comm ssion and
Marine Fisheries Commssion to the new Fish and
Wl dlife Conservation Comm ssion. The Schedul e nakes
clear the limted intention of the proposal to conbine
the responsibilities of the tw into a single
i ndependent agency.

A question has been raised by the Departnent of
Envi ronment al Protection concerning the scope of this

proposal . In addition to the Marine Fisheries
Comm ssion, DEP adm nisters a nunber of other marine
related prograns |like the Florida Mrine Patrol,

research facilities, and nanatee and marine sea turtle
prograns. None of these progranms are addressed by the
proposal . It is contenplated that the existing
| anguage in Art. 4 Section 9 wll allow the
legislature to address these issues in later years.
The current |anguage provides, “The |egislature my
enact laws in aid of the comm ssion, not inconsistent
with this section.”

R. 407-08; State's Appx., Ex. F, at 262 (CRC Journal, My 5,

1998) (enphasis added). The statenent of intent was published
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wi t hout objection in the CRC s Journal. 1d.

The “statenment of intent” was entirely clear. Revision 5
did not and was not intended to transfer DEP s regulatory
jurisdiction over manatees and marine turtles to the FWCC. This
intent was reaffirned by the official commentary on Article 1V,
section 9, now printed in the Florida Statutes Annotated:

[ Alny functions delegated by the legislature will be
subject to the APA Several conservation prograns
were not addressed in the proposal but were |left for
the legislature to determ ne the adm nistering entity
— nanely, the Florida Marine Patrol, certain research
facilities, and nmanatee and marine sea turtle
prograns. The | anguage that specifically transfers
jurisdiction is found in Section 23 of Article Xl
(Schedul e) .

Art. IV, 8 9, Const. of Fla., Fla. Stat. Ann. (West 2002 Supp.).®

Finally, the CRC' s ballot sunmary for Revision 5 confirns
that the revision did not grant the FWCC conpl ete authority over
all marine life. The summary informed voters that the amendment
merged the Game Commi ssion and the MFC and that the FWCC woul d

have only “certain powers” previously held by the Legislature

6 This comrentary was prepared by WIliam A. Buzzett and
Deborah K. Kearney who served as the Executive Director and the
CGeneral Counsel, respectively, of the 1997-98 CRC. It shoul d be
vi ewed as persuasive authority when interpreting the meani ng of
Revision 5. See Lake Worth Utilities Authority v. City of Lake
Wrth, 468 So. 2d 215, 217 (Fla. 1985)(relying on the commentary
of Tal bot "Sandy" D Al enberte, the official reporter for the
1968 CRC, when interpreting a constitutional provision revised
by that CRC); Broward County v. City of Ft. Lauderdale, 480 So.
2d 631, 634 (Fla. 1985)(sane).
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related to marine life:

BALLOT TITLE: CONSERVATI ON OF NATURAL RESOURCES AND
CREATI ON OF FI SH AND W LDLI FE CONSERVATI ON COVM SSI ON

BALLOT SUMVARY: Requires adequate provision for
conservation of natural resources; creates Fish and
Wlildlife Conservation Conm ssion. granting it the
reqgul atory and executive powers of the Gane and Fresh
Water Fish Commission and the Marine Fisheries
Conmi ssion; renpves legislature’s exclusive authority
to requlate marine life and grants certain powers to
new comm ssi on; aut horizes bonds to continue financing
acqui sition and i nprovenent of | ands for conservati on,
out door recreation, and related purposes; restricts
di sposition of state | ands desi gnated for conservati on
pur poses.

R. 419; State’s Appx., Ex. C, at 6 (enphasis added).

The “certain powers” referred to in the summary nmeant only
t hose powers previously del egated by the Legislature to the MFC.
Had the CRC intended to inform voters that the anmendnent
transferred all of the Legislature’s regulatory authority over
all marine life to the FWCC, it would not have needed to nmention
the MFC and certainly would not have used any |anguage of
limtation (such as “certain powers”) when describing the
| egislative powers transferred to the FWCC. The CRC s use of
the words “certain powers” (rather than “that power” or “that
authority”) informed voters that the FWC s constitutional
authority over marine life species would not be conplete.

It bears nention that the CRC was well aware of this Court’s

prior decision in EWCC Advi sory Opinion, and the ball ot summary
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for Revision 5 tracks the Court’s | anguage fromthat decisionin
nost respects. However, the ballot summry | anguage devi ates
fromthe Court’s |language in a material respect by not stating
that the revision transfers or grants the Legislature's
exclusive authority over marine life to new conm ssion.
| nstead, the ballot summary for Revision 5 inforned voters that
only “certain powers” over nmarine life are granted to the FWCC
by the revision. |If petitioners’ arguments regarding Revision
5 are correct, then this ballot summary nay be called into

qguesti on. See Arnmstrong v. Harris, 773 So. 2d 7 (Fla.

2000) (decl ari ng vot er-approved constitutional amendnent invalid
based on m sl eadi ng ball ot summary).

Utimately, the history of Revision 5, and in particul ar the
commentary regardi ng the Thonpson Amendnent, clearly sets forth
the CRC s intent not to grant the FWCC constitutional authority
over manatees, sea turtles, and all other endangered marine
life. This Court should give effect to that intent, and as a
result, petitioners’ constitutional challenge should fail. See

Schreiner; In re Apportionnment Law Advisory Opinion to the

&overnor; Wllianms; City of St. Petersburqg; State ex rel. West.”’

7 Petitioners have abandoned their argunent bel ow that the
voters’ intent deserves nore weight than the framers’ intent and
that the voters intended the FWC to regulate endangered
speci es. Petitioners relied on a small nunber of newspaper
articles or editorials. See Pet. 1DCA Ans. Br. at 39-47. Those
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B. THE FI RST DI STRI CT CORRECTLY CONSTRUED STATE
V. DAVIS NOT TO HOLD THAT THE MFC HAD FULL
AUTHORI TY OVER ENDANGERED SPECI ES.

The trial court considered the text of both Article 1V,
section 9, and Article XIl, section 23, as well as the history
of Revision 5. Nevert hel ess, the court held that the MFC had
full jurisdiction over endangered marine |ife species and,

t herefore, the FWCC now does as well. The sole authority for

t hat concl usion was this Court’'s decisionin State v. Davi s, 556

So. 2d 1104 (Fla. 1990), which the trial court m sconstrued.
The First District correctly rejected the trial «court’s
m sconstruction of Davis, and this Court should do the sane.
Tellingly, petitioners place very little weight on Davis in
their Initial Brief.

Davis involved an energency rule promul gated by the MC

whi ch required turtle excluder devices to be installed in shrinp

mat eri al s were sinply i naccurate, as press reports nmay soneti nes
be, Singer v. State, 109 So. 2d 7, 17 (Fla. 1959)(“[I]t nust be
admtted that press reports are not always accurate and are
sel dom conplete.”), and they did not inform voters that the

Legi slature would lose all authority over endangered narine
species or that the APA would no |onger apply when protecting
such speci es. Furthernore, other public materials correctly

reflected Revision 5 s purpose and effect. See Wn C. Henderson
& D. Ben-David, Protecting Florida’s Natural Resources, Fla

B.J., at 24-25 (Oct. 1998); see also Wn C. Henderson, Florida
Constitution Revision Conm ssion Sends Environmental Proposals
to Novenber Ballot, Envt’l & Land Use Law Section Reporter, at
9-10 (Nov. 1998); W Hopping, Why | WII Vote Against Revision
5, Envt’l & Land Use Law Section Reporter, at 3 (Nov. 1998) (both
avail abl e at <http://www. eluls.org/reporter_novdec 1998. htm >).
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trawl s. See Davis, 556 So. 2d at 1105. That rule was a

“fishing gear specification” regarding shrinp trawls -- a matter
over which the MFC had excl usive rul emaking authority. See id.
at 1106 (citing 8 370.027(2)(a), Fla. Stat.). In light of this
limted characterization, the Court held that the express
exception of endangered species from the MC s regulatory
jurisdiction did not preclude the MFC from adopting a gear
specification rule that “m ght inpact on endangered species.”
Id. The Davis court never held that the MC had plenary
jurisdiction over marine turtles or other endangered marine
species. Nor did the Court hold that the MFC coul d adopt rul es
i mpacti ng endangered species that were not incident to a matter
over which the MFC had “exclusive rul emaki ng authority.”

The narrow scope of the Davis holding is nore evident when
the MFC' s jurisdiction as of March 1, 1998, is viewed in |ight
of DEP's regulatory jurisdiction over nmanatees and marine
turtles. In this regard, section 370.12(1) and (2), Fla. Stat.
(1997), directed DEP, not the MFC or any ot her agency, to issue
permts for the possession of manatees (8§ 370.12(2)(b)-(e)), to
establish boat speed zones to protect manatees(8 370.12(2)(f)-

(o)) and to restrict the taking of marine turtles (8 370.12(1)).8

8 O her exanples of specific |legislative del egations of
authority to DEP (rather than MFC) rel ated to nmanatees i ncl ude:
§ 370.12(2)(p), Fla. Stat. (1997)(requiring DEP to approve
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See also Marine |Industries Association, Inc. v. Dept. of

Environnmental Protection, 672 So. 2d 878, 881-82 (Fla. 4th DCA

1996) (hol ding that section 370.12(2) is not an unconstituti onal
del egation of authority to DEP). Thus, whatever incidental
regul atory authority the MFC had over narine endangered species
under section 370.027, that authority did not include those
matters specifically assigned to DEP pursuant to section
370.12(1) and (2). cf. 8§ 370.027(1), Fla. Stat. (1997)
(expressly preserving DEP s “adm nistrative and enforcenent
responsibilities” over all aspects of marine |life not addressed
in 8§ 370.027). Because the MFC did not have authority to
regul ate those matters as of March 1, 1998, such authority was
not transferred to the FWCC by Revi sion 5.

Thus, the trial court erred when it relied on Davis to hold
that the MFC had (and the FWCC now has) pl enary but nonexcl usive
authority to ®“act wth reference to endangered [marine]
species.” State’'s Appx., Ex. B, at 6-7. By conparison, the
First District correctly held that “[a] careful review of Davis
shows it does not hold that the MC had general concurrent

authority with other agencies to regul ate endangered species.”

manat ee speed zone ordi nances adopted by |ocal governnents);
§ 370.12(5)(adm nistration of the Save the Manatees Trust Fund,
the proceeds of which are used for manatee protection and
recovery efforts).
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789 So. 2d at 1054-55. Instead, as the First District held,
“that case holds the MC had only incidental regulatory
authority to establish rules that m ght inpact upon endangered
mari ne speci es (such as t hose pertaining to gear
specifications), and that incidental authority did not usurp or
affect the statutory authority specifically assigned to other
agencies.” 1d.

As a final matter, even if Davis had held that the MFC had
pl enary, though nonexcl usive, authority over endangered species
(and it did not), the discussion above denobnstrates beyond
guestion that neither the CRC nor the Legislature believed that
to be the case and that the CRC specifically intended not to
include plenary authority over endangered species in the
constitutional grant of authority to the FWCC. That intent
shoul d govern this Court’s exani nation of Article IV, section 9,
and Article X, section 23, and this Court should construe
those provisions so as to effectuate that intent. See cases

cited supra at 17-19; see also Geater Loretta | nmprovenent Ass’n

V. State ex rel. Boone, 234 So. 2d 665, 669-70, 680

(Fla.1970) (“[Where a constitutional provision my well have
either of several nmeanings, . . . if the Legislature has by

statute adopted one, its actionin this respect is well-nigh, if

not conpletely controlling.”); Brown v. Firestone, 382 So. 2d
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654, 670-71 (Fla. 1980)(sane); lvey v. Chicago Ins. Co., 410 So.
2d 494, 497 (Fla. 1982)(utilizing subsequent |egislation to

determ ne the nmeani ng of earlier legislation); Gay v. Canada Dry

Bottling Co., 59 So. 2d 788, 790 (Fla. 1952)(sane).

1. THE LEG SLATURE MAY REGULATE ENDANGERED SPECI ES BECAUSE THE
CONSTI TUTI ON DOES NOT GRANT THE FWCC FULL AND EXCLUSI VE
AUTHORI TY OVER THOSE SPECI ES
Petitioners’ second “point” is not a separate point at all

-- it is merely a conclusion to their first point. Petitioners

assert t hat t hree portions of chapter 99- 245 are

unconstitutional because, in two instances, they require the

FWCC to conply with the APA, and, in one instance, they provide

that the FWCC | acks constitutional rulemaking authority over

endangered marine species. In. Br. at 22-23.

The State does not challenge the principle that the

Legi slature cannot restrict or limt authority that an agency

receives from the constitution. See Airboat Ass’'n., Inc. v.

Florida Gane & Fresh Water Fish Commi n, 498 So. 2d 629, 632

(Fla. 3d DCA 1986)(dism ssing appeal wunder APA of Gane
Comm ssi on rul e adopted pursuant to the agency’s constitutional

aut hority); see al so 8§ 120.52(1)(b) 4., Fl a. St at .

(2001) (providing that the APA applies to the FWCC only where it
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acts wunder statutory authority).?® However, petitioners’
contention is entirely based on their position, asserted in
their first point, that the FWCC has constitutional authority
over endangered marine species. As denmponstrated in the
precedi ng discussion, and as held by the First District,
petitioners’ prem se IS i ncorrect. The FWCC | acks
constitutional authority over endangered nmarine speci es because
the CRCintentionally drafted Revision 5 to achieve that result.
Therefore, petitioners’ constitutional challenge should be
rejected by this Court as well.

It bears repetition that no reason would appear to limt
petitioners’ theory, if accepted, to the APA-related statutes
that petitioners directly <challenge in this litigation
Acceptance of petitioners’ argunents would call into question
the validity of every Florida statute addressing Florida's
endangered marine life. The Legislature would be deprived of

its historical ability to oversee agency action relating to

9 But see Commi ssion on Ethics v. Sullivan, 449 So. 2d 315,
317 (Fla. 1st DCA), rev. denied 458 So. 2d 271 (Fla.
1984) (Commi ssion on Ethics is subject to Chapter 120 even t hough
it is a constitutional agency); Orange County v. Florida Gane &
Fresh Water Fish Commin, 397 So. 2d 411, 413 (Fla. 5th DCA
1981) (suggesting that a Game Conmi ssion rul e regul ating hunting
of game in a wldlife managenent area could be chall enged
“through a section 120.56 proceeding”); Op. Att'y Gen. 76-80
(1976) (opining that the Gane Comm ssion is an “agency” for
pur poses of Ch. 120).
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t hese i nportant marine resources, an ability the Legi sl ature has

frequently, and, indeed, recently, exercised. See, e.g., Ch.

2002-264, 88 16-19, Laws of Fla. (CS/HB 1243, approved by

Governor Bush on May 15, 2002) (adopti ng new protections rel ated

to manat ees). Such a result cannot be reconciled with the

i ntent underlying Revision 5.

[11. THE FWCC S CONSTI TUTI ONAL GRANT OF AUTHORI TY EXCLUDES
AUTHORI TY OVER ALL SPECIES THAT ARE, TO ANY DEGREE,
ENDANGERED.

Petitioners third and final “point” is a |last-breath
assertion that, even if the FWCC | acks constitutional authority
over endangered species, that exclusion of authority nust be
limted to species listed on the FWCC s particul ar “endangered”
list and not those listed on the agency’'s “threatened” or
“speci al concern” lists. This unsupported argunent, raised here
for the first time in this litigation, does nothing |ess than
ask this Court to rewite the historical division of authority
anong Florida’ s agencies in order to deprive the Legislature of
authority over sonme endangered nmarine species. Petitioners’
theory is contrary to the |ong-settled understandi ng shared by
every entity involved in the protection of Florida s endangered
species and the creation of Revision 5.

At the outset, it should be enphasized that petitioners did
not plead this argunment and never advanced it in the trial
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court. I ndeed, it is questionable whether these petitioners
(who, as pled in their conplaint, work to protect manatees and
certain sea turtles) would even have standing to raise an issue
regardi ng marine species listed by the FWCC as “threatened” or
“speci al concern.” Furthernore, petitioners made no nention of
this argument before the First District, except in a footnote of
their brief wherein they conceded that basing the FWCC s
constitutional authority over a marine species on whether the
species is listed by the FWCC as “endangered” or “threatened”
woul d “not nmake sense” and, in fact, would be “absurd.” Pet.
IDCA Ans. Br., at 24 n.15. Under these circunstances,
petitioners have not preserved this argunent for appeal.

Tillman v. State, 471 So. 2d 32, 35 (Fla. 1985)(hol ding that the

specific legal argunent raised on appeal nust have been
presented to the trial court to be preserved for review); see

al so Metropolitan Dade County v. Chase Fed. Hous. Corp., 737 So.

2d 494, 499 n.7 (Fla. 1999) (holding an issue not raised before
the trial or district courts not to be preserved).

Mor eover, when carefully explored, petitioners’ argunment
anounts to a nonsensical attenpt to rewite the settled history
of the former MFC s jurisdiction. The Gane Conm ssion began
mai ntaining its lists in 1979 in connection with a federa

cooperative program adm ni stered under the Endangered Species
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Act of 1973. See 16 U.S.C. 8§ 1535(c); Fla. Adm n. R 39-27.002-
. 005 (1999) (i ndicating ori gi nal adopti on dat e under
“History”)[State’s Appx., Ex. @G . The Endangered Species Act’s
cooperative program provi des participating states with funds to
use towards the conservati on of species determ ned by the states
to be endangered or threatened, as those terns are defi ned under
federal |aw. 16 U S.C. 8§ 1535(c)(1); see also 16 U.S.C. 8§
1532(6), (20) (defining terns). The federal governnment maintains
its own list of “endangered” and “threatened” species. 50
CFR § 17.11.

The Gane Comm ssion divided its “Endangered Species Act”
lists into three categories: “endangered,” “threatened,” and
“special concern.” State’'s Appx., Ex. G The FWCC continues to
do the sane. Reduced to its essence, the FWCC s “endangered”
list contains any “species, subspecies, or isolated popul ation
of a species or subspecies which is so few or depleted in nunber
or so restricted in range or habitat due to any man-nmade or

natural factors that it is in inmmnent danger of extinction

T Fla. Adm n. Code R 68A-1.004(26)[State’ s Appx., Ex.
H] (enphasi s added). The *“threatened” [|ist contains any
“speci es, subspecies, or isolated population of a species or

subspeci es which is facing a very high risk of extinction in the

future . . . .7 Fla. Admn. Code R 68A-1.004(77)[State’s
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Appx., Ex. H] (enphasis added). Finally, the “special concern”
list contains any “species, subspecies, or isolated popul ation

of a species or subspecies which is facing a noderate risk of

extinction in the future . . . .7 Fla. Adm n. Code R 68A-

1.004(73)[State’s Appx., Ex. H](enphasis added). |In each case,
extensive criteria are used to calculate the risk of extinction.

Simply put, these three categories cover varyi ng degrees of
endanger nment . In all three cases, a bona fide risk of
extinction is present and the species’s prospects for survival
are in question. A “threatened” or “special concern” species
is, in all material respects, endangered.

Beyond doubt, the Legislature utilized this broad view of
the term “endangered species” when, in 1983, the Legislature
created the MFC and excepted “endangered species” from the
agency’s jurisdiction. The analysis acconpanying the final bil
creating the MFC reveal s that, prior to 1983, a division within
the DNR (the Division of Marine Resources) was charged with
preserving and managing Florida’s marine fishery resources and
t hat over 220 | ocal |laws dealt with vari ous aspects of saltwater
fisheries. Bill Analysis, House Conm on Natural Resources,
CS/ CS/ HBs 194, 224, 244, 285, 442 (1983)[State’s Appx., Ex. 1].
Those | ocal |aws were phased out following the MFC s creati on,

and the pl ain purpose of the MFC was to provi de a conprehensive,
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statewi de authority to inplement the Legislature’ s expressed

policy of managing and preserving Florida s “renewable marine

fisheries resources.” See id.; 8§ 370.025(1), Fla. Stat. (1983).

To this end, the MFC regul ated where persons could fish, when
they could fish, what they could fish, what they could use to
fish, and what and how many fish could be caught and kept.

All species facing a risk of extinction are, by definition,

not renewable resources., and they are not fished. Thus, it

woul d be nonsensical to consider any endangered species --—
what ever the degree of endangernment —- a renewable nmarine
fisheries resource or to consider that any such species fit
within the statutory role of the MFC. Furthernore, in 1983, all
endangered nmari ne species were already regulated by the DNR s
Division of Marine Resources, regardless of how the Gane
Conmmi ssion chose to li st t hem 88 370.02(2)(a),
372.072(4)(a)2., Fla. Stat. (1983).

The cl ear and em nently reasonabl e i ntent of the endangered
speci es exception in section 370.027 was to prevent an overlap
of regulation concerning all endangered narine species,
particularly since the MFC s rol e of conservi ng renewabl e mari ne
fisheries resources did not directly align with the DNR s role
of protecting endangered marine species. Petitioners’ contrary

construction of the MFC's role is sinmply nonsensical, just as
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petitioners asserted to the district court that such a

constructi on woul d be.

| ndeed, the purpose of preventing overl apping protective
jurisdiction would have been undermned if the endangered
speci es exceptions in section 370.027 did not apply to species
listed as “threatened” or “special concern.” There would have
been no logical reason to draw a jurisdictional |ine between
species that are at one degree of risk of extinction and those
at another degree of risk of extinction, giving the MC
jurisdiction over one group but not the other. No menber of any
of such species was going to be fished for pleasure or commerce,
and there would have been no reason for the MFC to regul ate any
such speci es. The DNR s Division of Marine Resources had
jurisdiction over every marine |ife species on the “endangered,”
“threatened,” and “special concern” endangernment |ists. 88§
370.02(2)(a), 372.072(4)(a)2., Fla. Stat. (1983).

Furthernmore, 370.027 should be viewed in pari nmateria with
ot her statutes governing endangered species, including the
f ederal Endangered Species Act. When this is done, it becones
plain that the Legislature viewed the “endangered species”
exception to include all species contained on the Gane
Commi ssion’s lists and the federal governnment’'s lists.

For instance, long before 1983, and through the effective
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dat e of chapter 99-245, the Legislature provided the DNRand its

successor agencies specific guidance on how to protect the

manatee -- the official “Florida state marine mammal,”
8§ 370.12(2)(b), Fla. Stat. (1983) -- as well as all sea turtles,
wi t hout any regard to which of the Game Commission’s lists or
the federal |ists any particul ar speci es of those marine ani mals
may have been on. § 370.12(1)-(2), Fla. Stat. (1983). |If the
MFC had jurisdiction over marine life l|listed by the Gane
Comm ssion as “threatened,” then the Legislature would have
directed the MFC, rather than the DNR and the DEP, to regulate
t hose speci es. It did not, and as the FWCC explains in its
Answer Brief, the MFC never regulated any such speci es. FWCC
Ans. Br., at 20-23. That plainly occurred because the MFC did
not believe it had jurisdiction over them

Li kewi se, the endangernent |ists used by the Gane Conm ssi on
prior to the adoption of Revision 5 noted that the marine
species |isted on those |ists were under the jurisdiction of the
DEP. See Fla. Adm n. Code R. 39-27.002(3)(1999)[ State’ s Appx.,
Ex. G (stating that the Secretary of the DEP may issue pernits
relating to marine species |isted as endangered or threatened).
The Gane Comm ssion made no nention of the MFC.

Finally, the discussion in part | of this brief confirns

that, in respectively drafting Revision 5 and chapter 99-245,
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the CRC and the Legislature interpreted the MFC' s jurisdiction
to exclude manatees, sea turtles, and all other endangered
marine life. The CRC had no intention whatsoever of abolishing
the Legislature’'s authority over any of these species,
regardl ess of the lists on which they appeared. The Legislature
necessarily agreed, since it enacted chapter 99-245 and thereby
transferred the broad endangered species jurisdiction previously
enjoyed by the DNR and | ater the DEP to the FWCC. The CRC s
intent, together with the Legislature’s understanding of its own
statutory schenme, should confirm that the MFC did not have
jurisdiction over marine species the Game Conm ssion |listed as
“threatened” or “special concern” and that the FWCC does not
have constitutional jurisdiction over those species today. See

cases cited supra at 17-19; see also lvey v. Chicago Ins. Co.,

410 So. 2d 494, 497 (Fla. 1982)(utilizing subsequent | egislation

to determ ne the neaning of earlier legislation); Gay v. Canada

Dry Bottling Co., 59 So. 2d 788, 790 (Fla. 1952)(sane).

Petitioners address neither this [aw nor these historical
facts. Petitioners also do not mention that the criteria for
Florida s three lists have changed and that the |ists nmaintained
by the federal Departnent of the Interior differ fromFlorida' s
lists with respect to both criteria and contents. See 16 U.S.C.

§ 1535 (defining “endangered” and “threatened’); 50 C F. R
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§ 17.11 (listing species). Petitioners nmerely assunme, with no
supportive authority, that the 1983 Legislature intended the
MFC s jurisdiction to include “threatened” and “special concern”
species listed on Florida s |ists.

Simply put, the exceptionto the MFC s jurisdiction did not
state “except for species listed by the Game Conm ssion as
endangered species.” Petitioners offer no principled reason to
conclude that the present distinction between species on the
FWCC' s “endangered” and “threatened” lists should now be one of
maj or constitutional significance.

Petitioners’ argunents about the APA and rul emaking
authority also ignore the significant ramfications of their

t heory. For instance, the FWCC has recently amended the listing

criteria for all three |ists. If under the new criteria the
manatee is shifted from the “endangered” list to the
“threatened” list, then, under petitioners’ theory, the Florida

Manat ee Sanctuary Act, which in sonme form has been the |aw of

Fl orida since at | east 1953, and has governed, anong others, the

DNR, the DEP, and now the FWCC, would |ikely be constitutionally

unenforceabl e, as m ght every other statute addressing Florida's

manat ees, including the new manatee | egislation recently passed
by the 2002 | egislature. See 8§ 370.12(2); Ch. 2002-264, 88 16-

19, Laws of Fla. (CS/HB 1243, approved by Governor Bush on My
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15, 2002). The Florida Legislature could have no authority to
regul ate Florida s manatees under any conditions, even though
they were at a “very high risk of extinction.” This would cone,
of course, to the total surprise of both the Legislature and the
CRC.

Li kewise, if sea turtles listed in the Marine Turtle

Protection Act were to be relisted from “endangered” to

“threatened,” then that act mght also be constitutionally
unenforceable as to those species. See § 370.12(1). | ndeed,
one turtle listed in that act has long been on Florida's
“threatened” list -- the | oggerhead sea turtle. By petitioners’

theory, that act should currently be unenforceable as to that
turtle species.

In this previously unraised argunent, then, petitioners ask
this Court torewite the historical jurisdiction of the MC and
create a constitutional scheme that is flatly contrary to the
expressed intentions of those who drafted Revision 5 and the
views of the | egislatures that enacted chapters 99-245 and 2002-

264. The only reasonable interpretation of the FWCC s

constitutional jurisdiction is that the FWCC has consti tuti onal

jurisdiction over a narine species only when that species i s not

endangered to any degree and is therefore not |listed on either

the FWCC's or the federal ogovernnent's endangernent lists.
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Petitioners’ unpreserved arguments to the contrary would create
an unforeseen result based on a view of the MFC s jurisdiction
that is both historically inaccurate and, as a practical matter,
nonsensical. Petitioners’ theory should be rejected.

CONCLUSI ON

For all of the foregoing reasons, the State respectfully
requests this Court to approve the First District’s decision and
expressly hold that the chall enged portions of Chapter 99-245,

Laws of Florida, are constitutional.
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