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SUMVARY OF THE ARGUNMENT

The majority of Florida s District Courts of Appeal have fashi oned
a workabl e, common sense application of the “unrel ated works”
exception. These courts hold that enpl oyees servi ng a conmon pur pose
of the enpl oyer, working onthe same project or as part of the sane
team are not primarily assignedto unrel ated works. The fact that the
wor kers have di fferent duties or skills withinthe project or teamdoes
not change the anal ysis.

Thi s Court need not adopt a specific, “bright Iine” test for the
unr el at ed wor ks exception. The purported “bright Iine” test has only
been applied by one court. Contrary to Petitioner’s argunent, the
“bright line” test does not acconplish the purported goal of tying
imunity tothe creation of risk. Furthernore, it isjust asdifficult
to apply as t he common pur pose test used by the majority of t he DCAs,
and it is by definition nore arbitrary.

The decision of the Fifth District Court of Appeal shoul d be

af firmed.



ARGUMENT
The decision of the Fifth District Court of Appeal shoul d be
affirmed. A school bus attendant and school bus mechani cs are not
"assigned primarily to unrel ated work."
The exclusiveness of liability provision in the Wrkers
Conpensation Act is found at section 440. 11, Florida Statutes. That
section provides in pertinent part:

(1) Theliability of an enpl oyer prescribedins. 440.10
shal | be exclusive andin place of all other liability of

such enpl oyer to any third-party tortfeasor and to the
enployee, . . . . , except that if an enployer fails to
secur e paynent of conpensation as required by this chapter,

an i njured enpl oyee, or the |l egal representative thereof in
case death results fromthe injury, may elect to claim
conpensati on under this chapter or to maintainan action at

lawor inadmralty for danmages on account of suchinjury or

death. In such action the defendant nay not plead as a
def ense that the i njury was caused by negli gence of afellow
enpl oyee, that the enployee assuned the risk of the
enpl oynment, or that theinjury was due to the conparative
negli gence of the enployee. The sanme immunities from
liability enjoyed by an enpl oyer shall extend as well to
each enpl oyee of the enpl oyer when such enpl oyee i s acti ng
infurtherance of the enpl oyer's busi ness and the i njured
enpl oyee is entitledto receive benefits under this chapter.

Such fell ow enpl oyee i muni ties shall not be applicableto
an enpl oyee who acts, with respect to a fell owenpl oyee,

withw |l ful and want on di sregard or unprovoked physi cal

aggression or with gross negligence when such acts result in
i njury or deat h or such acts proxi mately cause such injury
or death, nor shall such inmmunities be applicable to
enpl oyees of the sane enpl oyer when each is operatinginthe
furtherance of the enpl oyer's business but they are assi gned
primarily to unrelated works within private or public
enpl oynent. The sanme i nmunity provisions enjoyed by an
enpl oyer shall al so apply to any sol e proprietor, partner,

corporate officer or director, supervisor, or other person
who i n t he course and scope of his or her duties actsina

manageri al or policymaki ng capacity and t he conduct which
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caused the all eged i njury arose wi t hin the course and scope
of said manageri al or policymaking duties and was not a
viol ation of alaw, whether or not aviol ati on was char ged,
f or whi ch t he maxi numpenal ty whi ch may be i nposed does not
exceed 60 days' inprisonnment as set forthins. 775.082. The
imunity fromliability providedinthis subsection extends
to county governnments with respect to enpl oyees of county
constitutional officers whose offices are funded by the
board of county conm ssioners.

(Enphasi s supplied).
Exceptions to a statute nmust be construed strictly. Samara

Devel opnment Corp. v. Marlow, 556 So.2d 1097 (Fla. 1990). See al so

State v. Nourse, 340 So. 2d 966 (Fla. DCA 1976) (any statutory

exceptionis strictly construed agai nst the party seeking to take
advant age of t he exception). Conversely, the imunity granted under

section 440.11 is broadly applied. See Johnson v. Conet Stee

Erection, 435 So.2d 908, 909 (Fla. 3d DCA 1983).

In this case, the school bus nechanics and the school bus
att endant were enpl oyees of the School Board i nvol ved i n t he sane
project, the provisionof transportati on services to Brevard County
school children. This Court should adopt the majority view of
Florida s District Courts of Appeal, which hol ds t hat enpl oyees engaged
i nthe same proj ect or furtheringthe sane purpose of the enpl oyer are
not unrel ated, regardl ess of whether they have different skills or
duti es.

Florida s district courts have uniformy held that the specific

function perforned by the workers is not controlling. As the court



expl ai ned i n Abrahamv. Dzafic, 666 So. 2d 232 (Fl a. 2d DCA 1995), in
hol di ng that a painter and a fl uorescent |ighting technician were not
primarily assignedto unrel ated works, while "their work skills may
have been *unrel ated,’” their work was not." 666 So. 2d at 233. The
fact that the workers were assignedtothe sane overall project was
enough to avoi d appl i cation of the unrel at ed wor ks excepti on. See al so

School Board of Broward County v. Victorin, 767 So. 2d 551 (Fl a. 4t h DCA

2000) (school bus drivers on separaterouteswith different children

fromdifferent | ocati ons were not engaged i n unrel at ed work) ; Johnson

v. Conet Steel Erection, Inc., 435 So. 2d 908, 909 (Fl a. 3d DCA 1983)
(common | aborer for general contractor and wel der for subcontractor
were not primarily assignedto unrel ated works si nce t hey were enpl oyed
in same construction project).

Simlarly, inDade County Sch. Bd. v. Laing, 731 So.2d 19 (Fl a.

3d DCA 1999), the court hel d that the "unrel at ed wor ks" exceptiondid
not apply between a teacher and a custodian. The court expl ai ned:

The fact that enpl oyees have different duties does not
necessarily nean they are i nvol ved in ' unrel ated works.'

. [the custodi an and teacher] were both working on the
sane project, in the sense that they were co-enpl oyees
provi di ng educationrel ated services to students . . . both
were i nvol ved as part of ateamin pronoting education at
t he school canpus. Because both were engaged in activities
primarily related to the provision of education rel ated
services, the 'unrel ated works' exception. . . does not

apply."
|d. at 20.



Li kewi se, i nSanchez v. Dade County School Bd., 784 So.2d 1172

(Fla. 3d DCA 2001), revi ewgranted, SO01-1346, the Third D strict held

t hat the "unrel at ed wor ks" excepti on di d not apply bet ween a t eacher,
who was sexual ly assaulted at work by a trespasser, and school's
security personnel. Al thoughthe clainmant directly educated students
and the co-enpl oyee perforned the entirely separate activity of
providi ng security for the school, the court enphasi zed t hat bot h were
engaged inactivities primarily rel ated to provision of educati onal

rel ated services.

A simlar anal ysis was appliedinVause v. Bay Medi cal Center, 687
So. 2d 258, 262 (Fla. 1st DCA 1995), in which the court definedthe
pur pose of a nurse’s job as “the provi sion of health care to patients

of the nedical center,” and concl uded t hat ot her nedi cal personnel were
not engaged i n unrel ated work. 687 So.2d at 263. The court expl ai ned:
“whi | e enpl oyees may have di fferent duties as related to the sane
project, it does not nean they are involvedin ‘unrelated works’ .” 687
So. 2d at 262.

Inthis case, “[i]t is undisputedthat both Tayl or and t he al | eged
negl i gent mechani cs wor ked out of the same transportationfacility and
t hat Tayl or, as a part of his job, was responsi bl e for the operation of

t he wheel chair Iift while the mechanics, as a part of their job, were

responsiblefor thelift's maintenance and repair.” Tayl or v. School

Board of Brevard County, 790 So.2d 1156 (Fl a. 5th DCA 2001). Like the




t eacher and security person i nSanchez and t he t eacher and custodi anin
Lai ng, a school bus assi stant and a school bus nechani c, enpl oyed by
t he same school board and working with the sanme buses, nay have
different work skills or duties but are not primarily assigned to
unrel ated work.

I n fact, Florida has al ready appliedthe very sanme definition of
t he enpl oyer’ s purpose as was applied by the Fifth District and the

trial court here. InSchool Board of Broward County v. Victorin, 767

So. 2d 551 (Fl a. 4th DCA 2000), the court held that school bus drivers
on separaterouteswith different childrenfromdifferent | ocations
wer e not engaged i n unrel ated work, since they bothwere fulfillingthe

County’ s pur pose of transporting school children. See al so Sanchez v.

Dade County School Bd., 784 So.2d 1172 (Fl a. 3d DCA 2001) (teacher and

school ' s security personnel were both engagedinactivitiesprinmarily
rel ated to provision of educational rel ated services). The provision
of school transportation is an equally proper definition of the
“project” or “purpose” fulfilled by the co-enployees in this case.

It is significant in this case that both workers’ primary

assi gnnment s i nvol ved t he i nj ury-causi ng equi prrent. I nTurner v. PCR,
732 So. 2d 342 (Fl a. 1st DCA 1998), quashed on ot her grounds, 754 So. 2d
683 (Fla. 2000), the court held that a plaintiff who worked in the
cat al og depart nent of a chem cal pl ant was not engaged i n unrel at ed

wor k froma chem st who prepar ed conpounds. The court concl uded t hat



there was a “teameffort” and that the workers had “di fferent duties as
related tothe sanme project.” 732 So.2d at 345. The court enphasi zed
t hat t he workers’ j obs both invol ved t he sane type of equi pment as t hat
invol ved inthe accident. 732 So.2d at 345. Simlarly, the attendant
and nmechani cs her e bot h wor ked wi t h school buses, and bot h wor ked wi th
t he equi pnent that caused the injury.

The above cases dempnstrate a workable, common sense, and
rel atively predictabletest for unrel ated works - a shared pur pose or
proj ect, regardl ess of differences in specificdutiesor skills. This
Court should formally approve those cases.

The cases cited by Petitioners are di stinguishable. Petitioners

rely onPal mBeach County v. Kelly, 810 So.2d 560 (Fl a. 4th DCA 2002),
in which the court held that a County worker responsible for
mai nt ai ni ng ai rport roadways, taxiways and grassy areas and a County
wor ker who repai red and oper at ed heavy equi pnent at the County’s shel |
rock pit were primarily assigned to unrel ated works. TheKelly court
enphasi zed t hat t he workers worked on entirely different projects,
furthered di fferent busi ness purposes of the County, and di d not work
as part of a team 810 So.2d at 562.

In contrast, the workers inthis case were both enpl oyees of the
School Board as opposed to being part of different segnments or
di vi sions of the County. Unlike the workers inKelly who dealt with

t he unrel at ed purposes of airport mai ntenance and operati ng heavy



equi prent at a shell rock pit, the workers inthis case furtheredthe
sanme busi ness purpose of the County - providing school bus
transportationto students. Additionally, unlikethe workersinKelly
who dealt with different equi pnment, the workers here all had t he school
buses as the subject of their work.

Per haps t he nost significant aspect of theKelly case cited by
Petitioner is the fact that the Kelly court applied the majority
“comon purpose” or “project” test. The only decision to have

apparently appliedthe “bright line” test urged by Petitioner isthe

Second District’s decisioninLopezv. Vilches, 734 So. 2d 1095 (Fl a. 2d
DCA 1999). However, that decision is also distinguishable. The
enpl oyees in thelLopez case were involvedindifferent purposes - one
enpl oyee was engaged i n general funeral home operation, and t he ot her
inmaintaining afleet of vehicles used by that and ot her funeral hones
and ceneteries. 734 So.2d at 1097. Furthernore, the court enphasi zed
t hat t he enpl oyees were part of different “divisions” of the enployer’s
various conpanies. 734 So. 2d at 1097.

I n this case, the school bus nmechani c and t he school bus attendant
are i nvol ved i nthe sanme purpose - school bus transportation. They are
enpl oyed by the sanme “division” of the County, the School Board.

Furthernmore, there is language in Lopez that is entirely
consi stent with the holding of the Fifth District below. Lopez holds

that the cases “clearly state that the exception does not turn on
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whet her t he enpl oyees were engaged in sinmilar work.” 734 So. 2d at
1096.

Petitioner and the Acadeny urge this Court to adopt a “bri ght -
line” test, based in part on physical |ocation, all egedly adopted by
t he Second District Court of Appeal inLopez. Petitioners argue that
t he unrel at ed wor ks exception was i ntended to apply where thereis
little contact between the parties and, presumably, little risk of
harm They concl ude t hat the physical | ocation el enent is essential to
a “rel ated” work.

Even assum ng that Petitioners’ theory astotheintent of the
exception, whichis unsupported by any case or ot her authority, is
correct, their analysis does not fulfill that intent. Physical
| ocati on does not necessarily predict risk. A maintenance person
certainly creates risk for a fell ow enpl oyee who | ater uses the
equi pmrent bei ng mai nt ai ned, regardl ess of whet her t he mai nt enance
occurs at a separate | ocati on. Wrking together onthe sane project or
purpose is acl oser predictor of risk because it allows the court to
i ncl ude persons who create ri sk beyond t hei r physi cal | ocation, andto
excl ude persons who work i n t he sanme physi cal | ocation but have no
contact or compn purpose.

Furthernore, while characterizingthetest as a“bright Iine” test
may nmake it nor e appeal i ng because of t he percei ved savings i njudicial

| abor, the Lopez case does not actual ly provide a bright |inetest or
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an efficient nethod for determ ning the unrel ated works i ssue. The
fact that there was a di ssent in that case, see Lopez, 734 So. 2d at
1098 (Qui nce, J., dissenting), andthe fact that other District Courts
of Appeal have declined to adopt this test but still nmanaged to resol ve
t heir unrel at ed wor ks cases, denonstrates that the “bright |ine” test
isnot acurefor the perceiveddifficulty inapplyingtheunrel ated
wor ks exception.

Infact, the Fourth District’s descriptionof the “bright Iine”

test intheKelly caserevealsthat it does not necessarily provide
uniformresults. TheKelly court describedthetest as being “based on

t he physi cal | ocati on where t he enpl oyees were prinarily assi gned and
the unity of their business purpose.” The “unity of their business
pur pose” is virtually indistinguishablefromthe “sanme project” or
“part of teant |anguage used by the sanme court to describe the
supposedly di fferent “case by case” test. In fact, the cases which
have expressly di scussed bot h approaches have concl uded t hat the result
woul d be the same under either one. See Kelly, 810 So.2d 560;
Victorin, 767 So. 2d 551. Inshort, thereis noreasonfor this Court
tooverrulethempjority viewcultivated by the District Courts of
Appeal infavor of aless workable, | ess predictabl e and | ess sensi cal
“bright line” test.

Florida s unrel ated works exception has been described as

“uni que.” Vause v. Bay Medical Center, 687 So.2d 258 at n. 2 (Fl a. 1st

12



DCA 1995) (quoting Larson, Wrkers’ Conpensation, 8§ 72.21). Thereis
virtually no out of state case |law that would be helpful in this
matter. FDLA has |ocated only one other state with a conparable
provision. Oregon Statutes 8§ 656.018(3)(b) provides therew |l be no
i mmuni ty "where t he wor ker and t he person ot herw se exenpt under this
subsection are not engaged i nthe furtherance of a cormon enterprise or
t he acconpl i shnent of the sane or rel ated obj ectives.” Unfortunately,
thereis norelevant caselawinterpretingthe Oregon provision. In
fact, the O egon courts have hel d their workers’ conpensation statute

unconstitutional at least inpart. See Snothers v. G eshamTransfer,

Inc., 23 P.3d 333 (O. 2001); Rogers v. Vall ey Bronze of Oregon, Inc.,

35 P.3d 1102 (Or. App. 2001).%
As a final matter, this Court should also clarify the
application of the unrel ated works exception to clainms agai nst

t he enpl oyer. Petitioners properly acknow edge at page 17 of

Y One comentator has indicated that M nnesota has a simlar

schene. See Modern Workers Conpensation 8§ 103:7 Part 3.
Exclusivity Chapter 103. Renedi es Agai nst Third Persons § 103:7
-- REQUI SI TE EMPLOYMENT CONNECTION, at note 50. However,

M nnesota’s provisionis containedinthethirdpartyliability and
el ection of remedies statute. See Mnn. Stat. 8§ 176.061 (4) (no
i mmuni ty unl ess enpl oyer |iable for benefits and the party legally
I i abl e for damages are "engaged, i nthe due course of businessin, (a)
furtherance of a common enterprise, or (b) inthe acconplishnment of the
sane or rel ated purposes i n operati ons on the prem ses where the injury
was received at the tine of the injury"). Because the M nnesota
statute appliestoextendimunity beyond the original enpl oyer, its
limtation to common enterprises serves a different purpose than
Florida s unrel ated works excepti on.
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their Initial Brief that the enployer is a defendant in this
case because it is a public enployer. The public enployer is
sued only as a “surrogate” for the enployee, who is granted

statutory sovereign i munity. See Holnes County School Board v.

Duffel, 651 So. 2d 1176, 1779 (Fla. 1995). See also Vause V.

Bay Medical Center, 687 So.2d 258 (Fla. 1st DCA 1995); State of

Florida, Dept. of Corrections v. Koch, 582 So. 2d 5 (Fla. 1st

DCA 1991). The unrel at ed wor ks exception t herefore "passes t hrough”
t o an enpl oyer standing inthe shoes of afell owenpl oyee because to
hol d ot herw se woul d whol | y depri ve public enpl oyees, who cannot sue
their fell owenpl oyees, of the benefit of the exception. See Fla.
Stat. § 768.28(9)(a).

In private enployer cases, however, the unrelated works
exception applies only to permt clains against the claimnt's
fell ow enpl oyee and not agai nst the common enployer. So as to
avoi d any m sapplication of the exception in a private enployer
situation, it is respectfully submtted that any opinion from
this Court should specify that the exception only potentially
allows clainms against the enployer where sovereign immunity
requires the enployer to be substituted as a surrogate

def endant .
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CONCLUSI ON

The decision of the Fifth District Court of Appeal should
be affirmed.

Respectfully subm tted,

Tracy Raffles Gunn, Esquire
FOALER WHI TE BOGGS BANKER P. A.
Post Office Box 1438

Tanpa, FL 33601

813 228-7411

Fl orida Bar No.: 984371
Attorneys for FDLA
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